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©OF 


Divers Reſolutions and Judgments given upon ſolemn Arguments, and with 
; great Deliberation and Conference of the reyerend Judges and Sages of the 
aw, of Caſes in Law which were never refolved or adjudged before: and 

the Reaſons and Cauſes of the ſaid Reſolutions and Judgments. 


Publiſhed in the Tenth Year of the moſt High and moſt Illuſtrious JAMES =ay 
of England, France, and Ireland, and of Scotland the XLVI. the Fountain 
all Piety and Juſtice, and the Life of the Law, 


With REFERENCES to all the BOOKS of the COMMON LAW, as well 


Ancient as Modern: And the PLEADIN G Sin ENGLISH, carefully Rs 
and Corrected, 


* 


By GEORGE WILSON, Serjeant at Law. 


Proviſum oft, concordatum & conceſſum, quod tam majores, gram minores juſtitiam habe- 
ant & recipiant in curid domini Regis, Marlb. anno 52 H. III. cap. 1. 


Summa charitas eft unicuique facere juſtitiam omni tempore cum opus * Weltm, 1, 
anno 3 Ed, I. cap. 50. 
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DEO, PAT R IX, TIBI. 


CUM tantillum hoc 

meum, in prefatione 
oflavi mei bperis, ex hiſ- 
toriarum conſenſu, apud 
ſcientes lectores (dum mo- 
numentis judicialibus haud 
dubio quadrat) optatos a- 
deo produxit effettus, adji- 


rere nonnulla viſum eſt, 


quibus ſuadeor & ſatisfat- 
tioni & ſolamini addatur 
eorum, qui ſoli natalis le- 
ges municipales (id quod 
omnes oportet) colunt pari- 
ter ac amant. 

Multum antiquus & non 
minus elaboratus penes me 


eſt traftatus de legibus & 


conſuetudinibus bujus reg- 
ni, quibus res bujus noſtr 
gentis publite 1100. ab- 
hinc retroattis annis age- 
bantur. Titulum ſimul && 
bujus libri materiam dicat 
ipſe author, his verbis: 
Auel ſumme jeo appelloi 
Mirror aux Juſtices, ſo- 
Ver. V. 


EEING the light touch 
I gave in my Preface 
to my eighth work out of 
conſent of hiſtory, hath 
with the judicious reader 
(finding it conſonant to ju- 
dicial record) wrought ſo 
good effect, 
ſomewhat thereunto, which 
I am perſuaded will add to 
their ſatisfaction and ſo- 
lace therein, who do reve- 
rence and love (as all men 
ought) the national laws 
of their native country. 
I have a very ancient 
and learned treatiſe of the 


laws and uſages of this 


kingdom, whereby this 
realm was governed about 
1100 years paſt, of the 
title and ſubjectꝰ of which 
book the author ſhall tell 


you himſelf in theſe words. 


Which ſummary I have 


intitled, the Mirror of Tibet er | 
Juſtices, according to the the Mirror of 


A 3 virtues 


I will add 


Cie 
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virtues and ſubſtances 
imbellies which I have 
obſerved, and which have 
been uſed by holy cul- 
toms lince the time of 
King Arthur, &c. 5 


Cap. x. ſect. . And ſoon after, The 


The laws wat= law whereof this ſum- 
ranted by holy ; 

ſcripture, Why Mary 1s made, is of an- 
they be called . (: 4 
the common law. Client ulages warrante 


Councils general by holy 


ſcripture; and 
er Parliaments, 


becauſe it is generally gi- 
ven to all, it is therefore 
called Common. And for 
that there is no other law 
but this, this alone of an- 
tiquities, it is by general 
Councils or Parliaments 
permitted to be uſed by 
holy uſages, &c.“ 

In this book in effect 
appeareth the whole frame 
of the ancient common 
laws of this realm, as 
by theſe few particulars 
ſhall appear: as the di- 
verſity and diſtinction of 
| the Courts of Juſtice (which 
The High Court are officine legis.) And 
of Parhaments firſt of the High Court of 

„Arg. 54+ ; : 8 

Parliament, which Court is 
mentione before by the 
name of Council General 
or Parliament, and cap. 1. 
ſect. 3. King Alfred or- 
1 daineth for a uſage per- 
; petual, that twice in the 
year or oftner if need 
be, they ſhall affemble 
themſelves at London to 
treat in Parliament of 


the government of the 


lonque ceo que jeo trova 
les vertues et les ſubſtan- 
ces imbellies, & puis le 
temps le Roy Arthur uſes 
per ſaint uſages, &c.” 


Et paulo peſt, . La ley 
dont ceſt ſumme eſt fait, 
ft eſcrie des auncient u- 
Jages garrant de ſaint 
eſcripture , et pur ceo 
que eft generalment dene 
a touts, eſt appelle Com- 
mune. Et pur ceo que 
nul auter ley eſt forſque 
cela, ele un dantiquities 
in councells generalls ou 
Parliaments «et ſuffer 
deſire uſe per ſaints 
uſages, &c.” 

Totum fere anliguio- 
rum bujus regni legum 
communium contextum 
babet hic liber, (ut hiſce 
particularibus ſatis lique- 
bit :) cujuſmodi ſunt di- 
verſitas & diſtindtio Cu- 
riarum Juſticiæ (que ip- 
Jius ſane legis ſunt offi- 
cing.) Primum itaque de 
ſuprema curid Parliamen- 
tarid, que cum ante me- 


morata fit appellatione 
Concilii Generalis five 


Parliamenti, tum cap. 1. 
ſeft. 3. Le Roy Alfred 
ordeigaa pur uſage perpe- 
tuell, que a deux ſoits per 
lan, ou pluis ſovent pur 
miſiter, in temps de peace 
ſe aſſembler” a Londr pur 
Parliament“ ſur le guide- 

mens 
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ment del people de Dieu, 
coment gents ſoy garderent 
de pecher, viverent en qui- 
et, receiverent droit per 
certain uſages & ſaints 
judgements, &c. 

2. De Curid Cancel- 
laric. Ordeign fuit que 
cheſcun eyt del Channcery 
le Roy briefe remedial a ſa 
plaint ſans nul difficultie, 
&c.” i. e. without fine or 
fee, &c. | 


& In temps le Roy Al- 
fred neſtoit nul briefe de 
grace, eins fueront touts 

riefs remedials, granta- 
bles come de det per vertue 
de ſerement, &c.”. 

3. De Banco Regis. 
Chief Juſtices teignants 
les ples le Roy. Et deinde, 
Al office de Chiefe Juſtices 
appent les tortionous judge- 
ments, & les torts et les 
errours dauters Juſtices re- 
dreſſer et punier per briefe, 
mequidant de faire vener 
devaunt le Roy les parties 
et le record oveſque le 
Briefe original; et per de- 
vant tiels Juſtices ſont 
touts briefes pledables, re- 
' fournables et terminables, 
ou mention eſt fait devant 
le Roy meſme, etc. Et cy 
appent a lour office d over et 
terminer tout plaints fails 
de perſonal torts faits a 12 
lieus dentour le Roy : et 
les goales deliverer des 
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complaint, 


, 


people of God, how they 
ſhould keep themſelves 
from ſin, ſhould live in 
quiet, and ſhould receive 
right, by certain laws and 
holy judgments, &c. 

, 2. In "me 
Chancery. It was ordain- 
ed, that every one, upon 
ſhould have 
out of the King's Chan- 


cery, a writ remedial, 
without any difficulty, 
&c L 


© In the time of King 
Alfred there was no writ 
of grace, but all writs 
were remedial, grantable 
(as of duty, *) by virtue 
of an oath, &c.“ 

3. The King's Bench. 
& Chief Juſtices holding 
pleas of the King. And 
ſoon after,” To the office 
of the Chief Juſtices be- 
longeth to redreſs and 
puniſh by writ the wrong- 
ful judgments, wrongs, 
and errors of other Juſ- 
tices, and to cauſe to 
come before the King the 
parties and the record 
with the original writ, 
And before theſe Juſtices 
are ail writs pleadable, 


returnable, and determi- 


noble where it is men- 
tioned, before the King 
himſelf, &c. It belongeth 


alſo to their office, to 
hear and determine 
all plaints of perſonal 

A 4 wrongs, 


Court of Cap. 1. ſect. 3. 


The Court of 
Chancery. 
Cap. LL ſe, Is 


i. e. withoy 
fine, &c. So 
Mag. Char. 
Nulli vendemus, 
Ec. cap. 4. De 
juriſdictione. 
The King's 
Bench, 


Cap. 4. ſect. 
eo0nem. 

The Court of 
Common Pleas. 


Cap. eodem, 
ſect. eodem. 
The Court of 
Exchequer. 


Cap. 1. ſect. 3. 
The office of 
Juſtices in Eyre. 
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wrongs done within 12 
miles of the King: and 
to deliver the gaol of 
priſoners deliverable : and 
to determine all that is 
determinable by Juſtices 
in Eyre, and more or leſs 
according to the nature of 
their commiſſion.” 

4. The Court of Com- 
mon Pleas. © To the Jul- 
tices of the Bench pow- 
er is given to take fines, 
to hear and determine 
grand aſſiſes, common 


pleas, &c.” 


5. The Court of Ex- 
chequer. © Moreover the 
Barons of the Exchequer 
have juriſdiction over the 
King's Receivers and Bai- 
liffs, and of the altena- 
tion of the fiefs (or fees) 
and rights belonging to 
the King, and to the 
rights of his crown, &c.“ 


6. Juſticiaru itineran- 


tes, or Juſtices in Eyre. 
« The Kings do right to 
all men by their Juſtices, 
commiſſioners itinerant, 
aligned to have conu- 
ſance of all pleas. In aid 
of ſuch Eyres, the Sheriff's 
turns, and views of 
franck plegdes are neceſſa- 
ry. And all thoſe whom 
the good men cf {uch 
queſts did indict of a 
capital offence, the Kings 
were wont to deſtroy 


priſoners deliverable + ei 
terminer quant que eſt ter- 
minable per Juſtices er- 
rants, et pluis ou meint 
ſolongue le nature de lour 
commiſſion. 


4. De Curia Placito- 
rum Communium. Et 
aux Fuſtices del banke a 
queux poyer eſt done de pren- 
dre fines, de oyer and ter- 
miner les grands aſſiſes, 
Common Pleas, etc.” 

5. De Curd Scaccarii. 
« Ouſter ceo ount les Barons 
del Eſchequer juriſdiction 
ſur les receivors et les 
Baylifes le K, et ſur 
alienation des fiefts et 
droits appendants al Roy 
et al droyt de ſa corone, 
etc.” 


6. De FJuſticiariis ili- 
nerantibus. Les Reyes 
font droit a touts per lour 
Juſtices Commiſſaries er- 
rants, aſſignes a touts Plees, 
En ayd de tiels Eires ſont 
tornes del Viſcount neceſ- 
ſaries, et views de frank- 
pleges, Et quant que 
bones gents a tiels en- 
queſts enditerent de peche 
mortel, ſoloyent les Royes 
deſtruzre ſans reſpons, les 
queus uſages durant uncore 
en Alermaigne; mes per 
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garrant de pitie et de 
mercie (& pur ceo que la 
frailtie de home ne ſe poit 
tener de pecher ft abjti- 
nence ne ſoit de la grace de 
Dieu) accord eſt quel nul 
appellee ne inditee ſoit de- 


firoy ſans reſpens.” 


7. De curia Vicecomi- 
tis (quam turnum voca- 
mus) de qua ſupra dicitur. 
« Les Viſconts daunc ieni 
ordinance tenont aſſemblies 
generalls deux foiis per 
lan en theſcun hundred, ou 
touts les fief tenants deins 
le hundred ſont eviiges de 
vener per le ſervage de 
lour fiefs, ceſtaſcavoir, un 
foits apres le S. Michael, 
autrefoits apres la Paſche, 
Et pur ces que les Viſcounts 
a ceo faire fout lyur tornes 
de hundred, ſont tiels ve- 
nues appels Tornes des Viſ- 
counts: 6u aux Viſcounts 
appent denquirer de touls 
peches perſonels, et de 
touts circumſtances de 
peches faits en ceux hun- 
dreds, et de torts des mi- 
niſters le Roy et la Koigne, 
et de torts faits au Roy et 
al Comminalty del perple 
ſolongue les points avant- 
dits en les diviſions de 
peches,” 


To the READER. 


without any anſwer; which 
uſages are yet in practice in 
Almaigne: but by warrant 
of pity and mercy, (be- 
cauſe the frailty of man 
cannot refrain from fin, 
unleſs God of his grace give 
him abſtinence,) it is ac- 
corded, that no appellee or 
indictee ſhall be deſtroyed 
without anſwer,” 

7. The Sheriffs torn, 
whereof mention 1s made 
before. The Sheriffs of 
ancient. ordinance do hold 
general aſſemblies twice a 


year in every hundied, 
whither all the frecholders 
within the hundred are 


bound to come by the ſer— 
vice of their fiefs (or fees) 
that is to ſay, once after 
Michaelmas, and another 
time after Eaſter, And 
becauſe the Sheriffs for the 
doing hereof make their 
turns (or courſes) through 


the hundred, ſuch aſſem- 


blies are called, the She- 
riff's Turns. Where, it 
belongeth to the Sheriffs, 
to enquire of all offences 
perſonal, and of all the 
circumſtances of of- 
fences, done in thoſe hun- 
dreds; and of wrongs 
done by the King's and 
Queen's Miniſters ; and of 
wrongs done to the King 
and to the Commonalty, 

according 


111 


Cap 1. ſect. 16. 
De turnis. 


Note. 


Cap. 1. ſect. 17. 
De viſu franci- 


plegii. 
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according to the articles 
aforeſaid in the diviſions 
of offences.“ | 

8. Leets ou Courts des Views 
de Frankpledge. Concerning 
theſe aſſemblies, firſt, it is 
thus ordained, that every 
hundredor ſhall aſſemble 
once a year, and not only 
freeholders, but all of the 
hundred, as well ſtrangers 
as denizens, from twelve 
years upwards (except 
Archbiſhops, Biſhops, Ab- 
bots, Priors, and all religi— 
ous people and Clerks, 
Earls, Barons, and Knts. 
married women, perſons 
dumb and deaf, diſeaſed, 
baſtards and lepers, and 
thole that are dezeiners 
elſewhere) to enquire of 
the points aforeſaid, and 
of the articles following; 
and that, not by bondmen 
or women, but by the oaths 
of twelve freemen at the 
leaſt, tor a bond man cannot 
indict a freeman, nor no 
other that is not receivable 
to do ſuit in the ſame courts. 
And, becauſe it was anc1- 
ently ordained, that none 
ſhould abide in the realm, 
if he were not in ſome 
dezeine (or tithing) and 
undertaken for by tree- 
men, the hundredors are 
once a year to view the 
frankpledges and the 


8. Leets ou Courts des 
Views de Frankpledge. De 
celles aſſemblies primiers 
eſtoit ainſi ordeigne, que 
cheſcun hundredor fait 
common aſſemblie un foits 
per an, et nemy ſolement 
de fieftenants, mes des touts 
del hundred eftrangers & 
denizens de 12 ans enſuis, 


forſpriſe Ar chieveſques, E- 


veſques, Abbes, Priors, et 
touts gents de religion et 
touts Clerks, Counties, Ba- 
rons, et Chevaliers, femes 
e/pouſes, ſurds et mutes, 
malades, fols-naiſtres, & 
meſeaux, & ceux que ſont 
ailors en dezein, pur en- 
guir' des points avantdits 
et des articles ſuivants, et 
nemy per ſerſs ne per 
femmes, mes per les ſere- 
ments de 12 jrankbommes 
al meins, car ſerf ne poit 
nul frankhomme inditer, 
ne nul auier que neſt re- 
ceivable a ſute faire en 
mejmes les courts, Et par 
ceo que ordeig ne fuit anci- 
entment, que nul ne demur- 
raſt en le roialme fail ne 
fuit en deze ne et plevy de 
fſrankhommes, appent aux 
bundredors de viewer un 
foits per lan les frank- 
pledges et les plevies; et 
Pur cco font ticks views 

| appells 
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appells views de frank- 
pledges.” 


9. De Curia Comilal us. 
Un court teignont les Viſ- 
conts de mois en mois, ou 
de cing ſemaigns en cing 
ſolon lour greindure et 
largeſſe de pais : et celles 
courts font appelles coun- 
ties, ou les judgments ſe 
font per les ſutors fi breve 
ne y ſoit : et ceo eſt gar- 
rant de 9 ordi- 
nary, 


10. De Curiis domini- 
calibus, et hundredorum. 
* [autres mean courts ſont 
les courts de cheſcun ſeig- 
nior del ſief, Sc.“ 

11. De Curia Pedis Pul- 
verizati. Et que de jour 
en jour ſoi haſtaſt droit de 
eſtrangers en faires et mar- 
kets, come de poudrons, 
ſolonque le ley merchand.“ 


12. Court de Admiral- 
tie. Le Roy eit ſoveraigne 
Juriſdi ſur la mer.“ 


13. De Curiis Foreſtæ. 
Les miniſters le Roy de ſes 
foreſts ont power per au- 
thority de lour office, a 
mitter gents al ſerement 
fans breve le Roy par le 
alvac' de la pees & pur 
le droit le Roy, & pur le 
common prou, Oc.“ 


4 
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ſureties : and therefore are 
ſuch views called views of 
frankpledge.” 

9. The County Court. 
“The Sheriffs hold a court 
from month to month, ot 
from five weeks to five 
weeks, according to the 
greatneſs and largeneſs of 
the country: and theſe 
courts are called counties, 
where the judgments are 
given by the ſuirors, if there 
be no writ : and this is war- 
ranted by ordinary Juriſ- 


diction, 


10. Court-barons and 
hundred-courts. The o- 
ther mean courts, are the 
courts of every lord of the 
fee, &c.“ 

11. Courts of Pipowders. 
* And that from day to day; 
ſpeedy juſtice be done to 
ſtrangers in fairs and mar- 
kets, as of pipowders, ac- 
cording to the law of mer- 
chants.” 

12. Court of Admiral- 
ty. © The King hath /ove- 
raign (abſolute) juriſdiction 
upon the ſea.” (Not fo on 
the land.) 

13. Courts of the Foreſt. 
The King's miniſters of his 
foreſt have power by au- 
thority of their office, to 
ſwear men without, the 
King's writ, for the ſafe- 
guard of the peace, and for 
the King's right and the 
common good, &c.“ 


He 


_ 1. ef. 15. 
he county- 
= 


C dap. 7. ſect. 12. 
Jurt- baron and 
hundted- court: 


Court of pipow- 
ders, Cap. 1. ſect. 
and ſect. 15. 
of mean courts. 


Gin 1. ſeQ. Js 
Conrt of admi- 
ralty, 


Cap, 1. ſect. 13. 
Courts of the 
for eſt. 
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To the READER: 


Cap. 2. ſect. 5. 7 He alſo treateth of the 


of countors. 


Note, 


Cp. 1. ſect. 3. 


Cap. 1. ſect. 3. 


profeſſors of the law, as of 


the countors, that is of the 
Serjeants and other plead- 
ers. There are many that 
cannot proſecute nor defend 
their own cauſes in judg- 
ment, and many which 
may not: and therefore 
are countors neceſſary, that 
that which the plaintifis 
and actors may not or can- 
not do by themſelves, they 
may do by their Serjeants, 
Proctors, or friends. Count- 
ors are Serjeants ſkilful in 
the law of the realm, 
which ſerve the common 
people to proſecute and 
defend their actions in 
judgment (when need 1s) 
tor their fee.“ 


And alſo of attornies, 
where amongſt other things 
it is ſaid, © None may be an 
attorney, which may not 
be a countor, &c.“ 

Ot the miniſters of jul- 
tice, as Viſcounts, Coro- 
ners, Eſcheators, Bailiffs of 
hundreds, &c, ** Allo by 
the ancient Kings, Coroners 
were ordained in every 
county; and Sheriffs to 
keep the peace when the 
Earls were abſent from their 
charges, and Bailifts in 
lieu of hundredors, &c.” 


Of the prerogatives of 


Addit etiam de legit 
profeſſoribus, nempe * 
hits quos countors dicimus, 
id eſt, Servientibus, et de 
aliis cauſarum attoribus. 
* Pluſors ſont que ne ſcavent 
lour cauſes pronounce ne 
defendre en judgment, & 
pluſors que ne poyent; 
pur ceo ſont countors neceſ- 
ſaires, cy que ceo que plain- 
tifes et aflors ne poyent 
ou ne ſcavent per eux meſ- 
mes, facent per leur Ser- 
jeants, ou Procurators, ou 
amies. Countors ſont Ser- 
jeants ſachants la ley del 
royalme, que ſervent al 
common del people a pro- 
nouncier et deſendre les 
actions en jugement, pur 
ceux que miftier ount pur 
leur loier.“ 

Jem de 1 1 bi 
inter alia dicitur, Nul 
poet eſtre atturney que ne 
purr* eftre counter, Sc.“ 


De Miniſtris, Juſtiliæ, 
ficuti de Vicecomitibus, 
Coronatoribus, Eſchaeto- 
ribus, Ballivis hundredo- 
rum, Mc. Auxy erdeignes 
fueront fer viels Roves 
Coroners en chiſcun coun- 
tie, et Viſcounts à garder 
la peace quant les wunlees 
ſoy demijterent des gards, 
& Bailfes en lieu de cen- 
teiners, Sc.“ 

De Regis Pra rogati- 

VIS , 
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Vis : © Sicome deodands, a- 
lienation as aliens, treſour 
lrove,  wrecke, eſtray, 
Chattels des felons et fu- 
lifs, counties, honours, 
hundreds, ſoknes, gaoles, 
foreſts, chiefe cities, chiefe 
ports de la mer, graunds 
manors. Ceux droits reti- 
endront les primer Royes, 
et de remnant de la terre 
feofferont les Countees, 
Barons, Chivalers, Ser- 
jeants, et auters, a tener 
de les Royes pur les ſervi- 
ces purvieus & ordeignes 
al defence del realme. Or- 
deigne fuit que fee de Chi- 
valer deviendroit al eigne 
fits per ſucceſſion de heri- 
tage, & que ſocage fee fuit 
partible parenter males en- 
fants. Et que les mari- 
ages fulſſent al liege ſeig- 


Nniours.” 


Capite primo agitur de 
criminibus, eorumque divi- 
ionibus; de crimine læſæ 


majeſtatis, de falfificatio- 


nibus, de proditione, de in- 
cendiis, de homicidio, de 
fel:nid, de burglarid, de 
raptu, Sc. Secundo, de 
aclionibus, di judicibus, de 
actoribus, Oc. tertio, de 
exceptionibus dilatoriis & 
peremptorits, hoc eſt, pla- 
citis ad breve & (ut lo- 


To the READER. 


the king: „As of deodands, 
alienation to aliens, trea- 
ſure found, wreck, waif, 
eſtray, chattels of felons 
and fugitives, counties, ho- 
nours, hundreds, ſokes, 


gaols, foreſts, chief cities, 


chief ports of the ſea, great 
manors. Theſe held the 
firſt Kings as their right, 
and of the reſidue of the 
land did enfeoff the Earls, 
Barons, Knights, Serjeants, 
and others, to hold of the 
Kings, by ſervices provid- 
ed and ordained for de- 
fence of the realm. It 
was ordained, that the 
Knight's fee ſhould come 
to the eldeſt by ſucceſſion 
of heritage; and that ſo- 
cage-fee ſhould be part- 
ible between the male chil- 
dren; and that the liege 
lords ſhould have the mar- 
riage.“ | 

He treateth in the firſt 
chapter of crimes and their 
diviſions; of the crime of 
majeſty, of fauſonnery, of 
treaſon, of burning, of 
homicide, of felony, of 
burglary, of rape, &c. 
In the ſecond of actions, 
of judges, of actors, &c. 
In the third of exceptions 
dilatory and peremptory, 
that is pleas to the writ 
and in bar, &c, Of trials 


by juries and by battle, 
of 


Note. 
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To the READER, 


of attaints, of challenges, 
of fines, &c. In the fourth 
of judgments, and therein 
of juriſdſction, of proceſs 
in criminal cauſes, and in 
actions real, perſonal, and 
mixt. So as in this Mit- 
ror you may perfectly and 
truly diſcern the whole bo- 
dy of the common laws of 
England. In Mr, Plow- 
den's Commentaries, fol. 8. 
in Fogaſie's cafe, Brad- 
ſhaw Attorney General ci- 
teth this book by the name 
of Mirror des Juſtices lequel 
(faith he) fuit fait devant 
le congucſt. The meaning 
of Bradſhaw was, not that 
the book was made before 
the Conqueſt, but that the 
text of law which he citeth 
out of that book was the 
law of this realm before 
the Conqueſt, 


But here, though ſumma 


Nota. Nicholſon 
in his Hiſtorical ſequar faſtigia rerum, yet I 


Library, tol. 
229. ſays that will ſtay my foot and fix 


88 my ſtaff a while, for this 
Horn) lived in grave and learned author 
che me of El will ſhew us in this Mir- 
ror the preat antiquity of 
the iaid courts of the com- 
mon law, and particularly 
of the High Court of Par- 


quimur) in barram, &c- 
De explorationibus cauſa- 
rum juramento 12 viro- 
rum, & duello: de at- 
tincturis, de calumniis, de 
finibus, c. Quarto, de 
ſententiis judicialiter latis; 
et has dum tradtat agit de 
Juriſdiftione, de proceſſu 
in cauſis criminalihus, et 
in adtionibus realtbus, 
per ſonalibus, et mixlis. A- 
deo ut in hoc ſpeculo totum 
legüm Angliæ municipa- 
lium corpus perſpicue imo 
veriſſime videre eſt. Apud 
Magiſtri Plowden Com- 
mentaria, in caſu Fogaſ- 
„ K . Bradſhaw 
Atturnatus Generalis hunc 
librum citando, ei nomen 
dedit ſpeculum juſticiari- 
orum,** Le quel(inquit) fuit 
devant le Conqueſt :* non 
interim intendens condi- 
tum fuiſſe gente hac non- 
dum ſubatta, tedrum ve- 
ro legis, quem ex 'illo ex- 
cerpſerat, legem fuiſſe hu- 
Jus regni ante devictam 
hanc nationem. 

At (licet ſumma ſequor 


 faſtigia rerum) componam 


greſſus, & baculum hic 
pauliſper figam, interea 

m gravis noſter mul- 
tumqut literatus author, 
in hoc ſuo ſpeculo, im- 
menſam illam curiarum 
legis communis nos e- 


doceat antiquitatem, e- 
amqut 
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To the READER. 
amque ſigillatim de Supre- 


md Parliamenti Curia, uſ- 
due a temporibus Regis 
Artburi, qui an a Chriſto 
nato 516. plus minus reg- 

navit: non quod forum 


iftud cæ terave eo temports 


inſtituebantur, ſed quod 
tradtatu ille ſuo nullas ſibi 


propoſuit ſuperiorum æta- 
tum leges ac conſuetudines 
hujus regni deſcrigſiſſe, ſed 
has ſolummodo que regno 
ejuſdem Regis et exinde 
inſenuerant. In medium 
(ut audiviſtis) profert ſta- 
tutum a Rege Alfredo ſan- 
citum, tam de Curid hac 
Parliamentaria bis in an- 
no con vocanda Londini, 
quam ut ternum bujus 
magni honorandique mag- 
natum conventus indicaret 
inflitutum ; 1. Ad ſubdi- 
tos a delinquendo detinen- 
dos, hoc eſt, ut delicta, 
tum bonis cautiſque legi- 
bus, tum debita earundem 
executione anticiparentur; 
2. Ut tuta tranquillaque 


1 fit vita hominum; 3 Ut 
3 Axis quibuſdam ſanctioni- 


bus, ſanfiſque judiciis jus 
unicuique fieret, eatenus 
nimirum ut rectius juſticia 
miniſtraretur, ut queſti- 
ones et in lege ambigut- 
tates alliſima hac Curia 
Parliamenti enodarentur, 


in certitudinem redigeren- 


tur, & dijudicarentur, 


vi 


liament ever ſince the time Parliaments be- 


of King Arthur, who reign- 
ed about the year of our 
Lord 516. not that this 
cqurt and the reſt were in- 
ſtituted then, but that the 
reach of his treatiſe extend- 
eth no higher than to write 
of the laws and uſages of 
this realm continued ſince 
the reign of that King. He 
citeth (as you have heard) 
a ſtatute of King Alfred, 
as well concerning the 
holding of this court of 
Parliament twice every 
year at the city of London, 
as to manifeſt the threefold 
end of this great and ho- 
nourable aſſembly of eſ- 
tates: firſt, that the ſub- 
ject might be kept from 
offending, that is, that 
offences might be prevent- 
ed both by good and pro- 
vident laws and the due 
execution thereof: ſecond- 
ly, that men might live 
ſafely in quiet: and third- 
ly, that all men might re- 
ceive juſtice by certain 
laws and holy judgments, 
that is, to the end that juſ- 
tice might be the better 
adminiſtered, that queſtions 
and defects in Jaws might 
be by this High Court of 
Parliament explained, re- 
duced to certainty, and 
adjudged. 


This 


ore K. Arthur. 
Nota. Dr. Brady 
in Eis Introduc- 
rion to the old 
Engliſh Hiſtory, 
proves againſt 
Mr. Petyt, that 
the Commons of 
England (repre- 
ſented by 
knights, citi- 
zens, and bur- 
geſſes) were not 
introduced, nor 
were one of the 
three eſtates un- 
til the 49th year 
of Ren, 3. Ni- 
cholſon's Hiſt. 
Library fol. 193. 


An. Dom. 712. 
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tranſlation I have): 


To the READER. 


This court, being the 


moſt ſupreme court of this 


realm, is a part of the 
frame of the common laws, 
and in ſome caſes doth pro- 
ceed legally according to 
the ordinary courſe of the 
common law, as it appear- 
eth in 39 Ed. 3. fol. To 
be ſhorr, of this court it is 
truly ſaid, Si vetuſtatem 
ſpellbes eſt antiguiſſima, fi dig 
nitatem eſt honoratiſſma, ft 
Juriſationem eſt capaciſſima. 


And where queſtion hath 
been made whether this 
Court of Parliament conti- 
nued during the Heptar- 
chy, let the records them- 
ſelves make anſwer. King 
Ina began his Parliament 
thus, as hath been antiently 
tranſlated into Latin (which 
Ego 
Ina Dei gratia Weſt-Saxo- 
num Rex, exhortatione & 
dodtrina Cenredes patris mei, 
et Heddes Epiſcopi mei, et 
Erkenwaldes Epiſcopi mei, 
& omnium Aldremannorum 
meorum & ſeniorum ſapien- 
tum reg ni mei, multaque con- 


gregaticne ſervorum Dei 
ſolicitus de ſalute ani- 
marum noſtrarum & jta- 
tu regni mei, conſtitui 
rectum conjugium , & 
juſta judicia, pro ſtabi- 
litate © confirmatione 


Hoc cum fit ferum m 
hoc regno plane ſupremum, 
pars ejt ſirutture jurium 
municipalium, et nonnun- 
quam ſecundum requentem 
illum et uſitatum in lege 
communi ordinem, legali 
modo habet proceſſus, ut in 
39 Fd. 3. fol. liquet ma- 
nifeſte. Et, ut verbo di- 
cam, merito de hac curia, . 
Si velbuſtatem ſpedles et 
antiguiſſima, fi dignitatem 
eſt Honoraliſſima, fi juriſ- 
diftionem eſt capaciſſima. 

Dueftionem qurd atii- 
net, utrum Curia hæc Par- 
liamenti in uſu fuerat du- 
rante illa Heptarchia, re- 
ſpondeant ſacra ipſa ſcri- 
nia. Inchoatio ſui Par- 
liamenti, a Rege Ina, bu- 
Juſmodi fuit, uti antiqui- i 
tus in linguam Latinam 4 
converlitur (que apud me 8 
eft traductio) : Ego Ina Wi 
Dei gratia Weſt-Saxonum 
Rex, exhortatione et doc- 
trina Cenredes patris mei,. 
et Heddes Epiſcop: mei, et 
Erkenwaides Epiſcopi mei, 
et omnium Aldremannorum 
meorum ei ſeniorum ſapien- 
tum regni mei, multaque Wi 
congregatione ſervorum Dei 
ſollicitus de ſalute anima- 
rum nojirarumet ſtatu reg- 9 
ni mei, conſtitui rettum i 
conjugium, et juſta judicia, Wi 
pro ſtabilit' & confirmatio- 
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To the READER. 


ne populi mei, benigna ſe- 
dulitate celebrari: et nul- 
lo Aldremanno vel alicui 
de toto regimine noſtro con- 
ſcripta liceat abolere judi- 
cia. 

Ejuſmodi fuit & Offs 
Regis Merctorum Parlia- 
mentum, ejuſmodi Elher- 
Berli Regis Kanciæ, & e- 
juſinodi religuorum e ſep- 
tem regibus. Exatta jam 
tum heptarchia (ut in- 
flar mullorum fint pau- 
ca) Rex Edwardus. filius 
Regis Alfredi, (de quo 
ſupra fit mentio) ante 
expugnationem illam hu 
Jus naticnts primus, con- 
venire fecit ad Parlia- 
mentum Exoniæ emnes 
ſapientes ſuos : Edwardus 
Rex admonuit omnes ſapi- 
entes ſuos qui fuerint Exo- 
nie, ut inveſttzarent ſimul 
& quererent quomodo pax 


eorum melior eſſe poſit 


quam ante fuit, Sc. Quin 
& facile conſtabit hunc 
ſapienium coventum ap- 
timates alque communita- 
tem ad Parliamentum ſimui 
incluſiſſe. 

Rex Eibelſtanus apud 
Crateleiam, ubi omucs 
regni nov.les pariter ac 
ſapientes convent: baut e- 
rat hie conventus omnium 
nobilium © ſapientiim. 
Imperante Rege eodem a- 
lia ejuſdem edicta Parlia- 
mentaria inſcribuntur, & 

Vos, V. 


populi mei, benigna ſedulitate 
cell brari : et nullo Aldreman- 
no vel alicui de toto regimine 
noſtro conſcripta liceat abolere 


judicia. 


The like Parliament was 
holden by Offa King of the 
Mercians, and by Ether— 
bert, King of Kent, and 
the reſt of the ſeven Kings. 
After the heptarchy, tak- 
ing ſome few precedents for 
many, King Edward, ſon 
of the aforenamea King Al- 
fred, before the Conqueit 
the farſt, held a Parliament 
at Exeter, and called thi- 
ther all his wiſemen: Ed- 
wardus Rex admonuit omnes 
ſaprentes ſurs qui fuerint Ex- 
oniæ ut inveſtigarent ſimul © 
quererent quomodo pax eo- 
rum melior eſſe paſſit quam 
ante fuit, Sc. And it ſhall 
evidently appear hereafter, 
that this conrentus ſapientiim 
included the Lords and 
Commons of the Parlia- 
ment. 


King Ethelſtan aud 


Grateleiam * where all the 
. Oblemen and wile men of 
the realm were gathered 
together; hcre was conven- 
tus omnium nobilium & 


ſapientiim, In the reign 


of the ſame King other 
of his acts of Parliament 
B are 


vii 
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To the READ ER. 


are ſtyled and anciently 
tranſlated thus: hec ſunt 
judicia Exoniæ que ſapientes 
concilio Ethelſtam Regis in- 
ſiituerunt, et iterum apud 
Frefreſbam *, et tertia vice 


apud ubi hec 
definita ſimul et confirmata 
ſunt. 


King Edgar, ſurnamed 
Pacificus, at ſeveral places 
enacted many laws by the 
counſel of his wiſe men: 
here was concilium ſapien- 
tim, whole acts of Parlia- 
ment, being anciently tranſ- 
lared into Latin, were in- 
titled thus, Hæc ſunt in- 
tituta que Eagarus Rex 
confilio ſapientim ſuorum in- 
ſtituit, Ec. 

King Etheldred at 
Woodſtock; and there 
Jaws were ordained by 
him and his wiſe men : 
Hoc eſt concilium quod Ethel- 
dredus Rex et omnes ſapientes 
ſui condixerunt, ad emenda- 
tionem pacis omnis populi 
apud Wiodftock. And an- 
other Parliament by him 
and his wiſe men, both 
ſpiritual and lay: here 
was concilium ſpirituali- 
um et laicorum: and ſtyl- 
ed another thus; Hec 


ſunt verba pacis et prolo- 


cutionis que Etheldredus 
Rex et omnes ſapientes 
ejus cum exercitu firma- 


verunt qui cum Anulano, 


a temporibus antiquis tra- 
duntur, hæc ſunt judicia 
Exonia que ſapientes con- 
filio Eis helſtani Regis in- 
ſtituerunt, et iterum apud 
Fefreſham, et tertia vice 


apud ubi hæc defi- 
nita ſimul et confirmata 
ſunt. 


Rex Edgarus, cogno- 
mento Paciſicus, locis pror- 
ſus digjundtis plurimas 
ſancivit leges confilio ſa- 
pientum: erat bic con- 
cilium ſapientum; quorum 
Parliamenti actorum La- 
tine priſcius redditorum 
tiulus eſt, Hæc ſunt in- 
flituta qua Eadgarus Rex 
confilio ſapientum ſuorum 
inſtituit, etc. 

Rex Etibeldredus apud 
Woodſtock, ibique ab il- 
lo et ſuis ſapientibus le- 
ges ſtabiliuntur : Hoc eſt 
concilium quod Ethelare- 
dus Rex et omnes ſa pien- 
tes ſui condixerunt, ad e- 
mendationem pacis omnis 
Populi apud Wiodſtock : a- 
lioque Parliamento, ab eo 
et ſapieniibus ſuis tum 
ſpiritualibus tum laicis: 
hic erat concilium ſpiri- 
tualium et laicorum. Et 
alterius titulum fecit, hec 
ynnt verba pacis et pro- 
locutionis que El beldre- 
dus Rex et emnes ſapi- 
entes ejus cum exercitu fir- 
maverunt, qui cum Anu- 
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lano, Juſtiro, et Gue- 
mundo, Stigram filio ve- 
nit. Item et aliud ha- 
buit Parliamentum apud 
Habam, bæc inſtituerunt 
Etbeldredus Rex et ſa- 
pientes ejus apud Haba m. 
Rex Edmundus Londi- 
ni, quo ſummonuit et 
ſpirituales et temporales 
ſub nomine uno gene- 
rali Sapientiim : hic ob- 
ſerves conventum ſapien- 
tim ſpiritualium et tempo- 
ralium. Interpreten ve- 
ro ipſum anitquum au- 
dire operæ pretium eſt, 
Edmundus Rex congrega- 
vit mag nam ſynodum di- 
vini ordinis et ſeculi apud 
Londiniæ civitatem in 
Santio Paſche ſolenni, 
etc. Initium alterius Par- 
liamentorum ejuſdem ita 
ſe habet, He ſunt iuſti- 
tutiones, quas Edmundus 
Rex et Epiſcopi ſui cum 
ſapientibus ſuis inſlilue- 
runt apud Culinconam, 
etc. Et paulo poſt, Ego 
Edmundus Rex mando et 
pracipio omni populo ſent - 
orum et junmorum qui in- 


regione med ſunt, qui in- 


veſtigans inveſtigavi cum 
ſaprentibus clericis et lai- 
cis. | 

Rex Canutus Winio- 
nie: Per regem ct vene- 
randum ſapientim con- 
cilium: ibi erat veneran- 
dum conaliam ſapientiim : 


 nerandum 
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Tuſtino et Cuemundo Stigra- 
ni ſilio venit. And held an- 
other Parliament at Ha- 
bam: ac inſtituerunt E- 
theldredus Rex et ſapientes 
egjus apud Habant. 


King Edmund at Lon- 
don, where he ſummoned 
both the ſpiritualty and 
temporalty, and called 
them by one general name 


of wile men; here was 
conventus ſapientum ſpi- 
ritualium et tem poralium. 


But it is beſt to hear the 
ancient tranſlator himſelf, 
Edmundus Rex congregavit 
magnam ſyncaum divin ordi- 
nis et ſeculi apud Lendow ci- 
vilatem in ſancto Paſche ſo- 
l-uni, etc. And another of 
his Parhaments beginneth 
thus, He ſunt inſtitutionesquas 
Edm. Rex et Epiſcopi ſui cum 
ſap:entibus ſuis inſtituerunt 
apud Culinconam, etc. et pau- 
lo poſt, Ego Edmundus Rex 
mando et præcipis omni popu- 
lo ſeniorum et juniorum qui in 
regione med ſunt, qui inveſti- 
gans inveſtigavi cum ſapien- 
t:bus clericis et laicis. 


King Canutus at Win- 
cheſter; By the King and 
the reverend council of his 
wiſe men: there was ve— 
concilium ſa- 


B 2 pientiim : 
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pientim : for ſo was that 


Parliament, being of an- 
cient time tranſlated into 
Latin, called; but hear the 
title itſelf: Hæc ſunt 


ſtaluta Canuti Regis An- 
glorum, 


Danorum, Nor ve- 
garum venerando ſapientiim 
ejus concilio ad laudem et 
gloriam Dei et ſui regali- 
tatem̃ et commune commodum 
habita in Sancio Natali Do- 
mini apud Mintoniam, etc. 
All which and many 
more are extant and public- 
ly known, but I will add 
that which I read in the le- 
ger book of the late monaſ- 
try of Saint Edmondſbuty, 
now in my hands, of 
an ancient hand-writing, 
wherein is cited a Parlia— 
ment holden in the fifth 
year of this K. Canutus's 
reign; but I will keep 
filence, and let the book 
it ſelf ſpeak. Rex Canu- 


tus anno regni ſui 5. viz. 


per 130. annos ante compi- 
lationem Decretorum qua anno 
Dom. 1150. fuer' compilat”, 
an. 7. pontificatis Pape 
tertii, et ante 
compilationem aliorum cano- 
num quorumcunque cunctos 
regni ſui prelatos procereſque 
ac magnates ad ſuum convo- 
cans Parliamentum, in ſuo 


Publico Parliamento, per- 
f 


Sic enim apud majores 
Parliamentumillud Latine 
rediditum nuncupatur : ſed 
inſcriptionem ipſam profe- 
ram, Hlæc ſunt ſtatuta Ca- 
nuti, Regis Anglorum, Da- 
norum, Norvegarum, ve- 
nerando ſapientiim ejus con- 
cilio, ad laudem et gloriam 
Dei, et ſui regalitatem, et 
commune commodum, habi- 
ta in Sando Natali Domini 
apud Wintoniam, etc. 
Dug omnia & mulla 
plura extart & ſatis ſu- 
perque dignoſcuntur : at- 
texam tamen quod legi in 
libro quodam nuper monaſ- 
terii burgi Sandi Ed- 
mundi & penes me exiſ- 
tente, charadtere multum 
antiquo ſcripto, ubi citatur 
Parliamentum de anno Re- 
gis Canuti quinto: at filebo, 
et liber ipſe de ſe faciet teſ- 
timonium. Rex Canut', an. 
rezm ſui quinto, videlicet, 
per cent” et triginta annos 
ante compilationem Decre- 
torum, que anno Domini 
I150. fuerunt compilat', 
anno ſeptimo pontificatiis 
Pape Eugeniitertii, et ante 
compilationem alicrum ca- 
nonũmquorumcunque, cunc- 
tos regni ſui prælatos, pro- 
cereſque, ac magnates ad ſu- 
um convecans Parliament”, 


in ſuo publico Parliamento, 


perſe 
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erſiſtentibus perſonaliter 
72 — W . & Adel. 
nodo Arc biepiſcopis, & 
Ailwino Epiſcopo Elm- 
hamenſe, & aliis Epiſco- 
pis ipſorum ſuffr aganeis, 
ſeptem ducibus cum totidem 
comitibus, necnen diver ſo- 
rum monaſteriorum nonnul- 
lis Abbatibus, cum quam- 
plurimis gregariis militi- 
bus, ac cum populi multi- 
tudine copioſa, ac omni- 
bus adtunc in eodem 
Parliamento perſonaliter 
exiſtentibus, votis Regits 
unanimiter conſenti-ntibus, 
præceptum & decretum fu- 
it, quod mo naſterium Sanc- 
ti Edmundi, Sc. fit ab 
omni juriſdictione Epiſco- 
porum comitatus illius ex- 
tunc imperpetuum fundi- 
tus liberum & exempt”, etc. 
Illuſtris Rex Hardicanu- 
tus prædicti Regis Canuli 


filius heres & [ucceſſor, ac 


ſui patris v-ſtigiorum de- 
volus imitator, c. cum 


laude & favore Agelned 


Dorobornenfis, nunc Can- 
tuarienſis, et Aifrici E- 
borac* Epiſcoporum, alio- 
rumgue Epiſcoporum ſuf- 


fragan', necnon cundterum 
regni ſui mundancrumprin- 


cipum, deſcriptum conftitu- 
it reboravitque præceptum. 
Qua immunitate dittum 
monaſterium uſum fuiſſe 
non me latet, uſque ad 
aifſelutionem inde, anno 


ſeptem ducibus 
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Iſtentibus perſonaliter in 
eodem Mulſtanso & A.- 
delnodo Archiepiſcopis & 
Ailwino Epiſcopo Elm- 


hamenſe, & alis Epiſco- 
pis ipſorum ſuffraganeis, 
cum tilt» 
dem comitibus necnon di- 
verſarum monaſteriorum 
nonnullis Abbatibus, cum 
guamplurims gregariis 
militibus, ac cum popult 
multitudine copioſa, ac 
omnibus adtunc 
Parliamento 
exiſtentibus 
unanimiter 


perſonaliter 
votis Negiis 
conſentienti- 


bus, praceptum & dee- 


tum fuit, quod monaſte- 
rium Santi Edmundi, Sc. 
fit ab omni juriſdifione 
Epijcoporum ccmitatus illi - 


us ex tunc imperpetuum 
funditus liberum et ex- 
emplum, elc. Iituſtris 


Rex Hardicanutus prædicti 


Regis Canuti filius, kar:s 
et ſucceſſor, 


veſtigiorum devotus imi- 
tator, etc. cum laude ct 


favere Agelnod Dorebor- 


nerſis nunc Cantuarienſs 
et Alfrici Eborac' Epiſco- 
porum, aliarumqae Epiſco- 
forum ſ«ffragan', necuon 
cund oi um regni ſuit mun- 
dan rum principim de- 
ſcriptum conſiituit robora- 
witgue præceplum. Which 
immunity 1 know that 


the ſaid monaſtry held un- 


til the diſſolution thereof 
B 3 in 


in e:dem 
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im the 31 year of the reign 
of King H. the 8, 

| But let us proceed, and 
yet omit many, and rouch 
only that which hath been 
controverted. It is ſaid 
that ie nt leges inter arma, 
and that during all the time 
of the Conqueror, no Par- 
liament was lawfully aſſem— 
bled, &c. for filent leges in- 


ter arma, and during all 


his reign, either the {word 
was not put up into the 
ſcabbard, or if it were, the 
hand was always upon the 
hilt ready to draw it again. 
But that a Parliament was 
aſſembled and holden ac- 
cording to the common 
laws ot England in Wil— 
liam the Conqueror's time, 
it is evident, for that an 


act citabliſhed at a Parlia- 


ment holden in the reign 
of William the Conqueror 
was pleaded and adjudged 
to be firm and good, and 
accordingly put in execu- 
tion by the Judges of the 
realm, which they neither 
would nor could have done, 
if it had been commanded 
by the powerful will of the 
Conqueror, and not eſta— 
bliſhed by a Parliament 
duly aſſembled according 
to the form and frame of 
the common law. And 


therefore as well for ma- 


nifeſtation hereof, as for 


triceſſimo primo Regis 
[enrict odtavi. 

Sed, omiſſis quampluri- 
mis, progrediamur, id 


tantum pe currentes quod 


centroverſum Juerit. Silu- 


e aiunt leges inter arma, 
nuliumque per omne tem- 
pus vittoris legitimè con- 
vocari Parliamentum, Sc. 


i ent enim leges inter ar- 


ma, totegue qus regimi- 

tempore, aut diſtrictus 
nuſquam interquievit gla- 
dius, aut perpetuo manus 
inſtitit capulo, therato 
evaginatura. Convocari 
tamen Parliamentum, G' 
Juxta leges municipales 
Angliæ teneri, regnante 
Willielm* illo ſubaflore, 
perſpicuum eſt, eo quod 


adlum ad Parliamentum 


ſub Millielm' Viftore ſan- 


citum placitando proauce- 
batur, & fixum ratumque 


fuiſſe adjudicabatur, exe- 


cuticnique pariter a Judi- 
cabus hujus regni deman- 
dabatur ; quod ecrum 2 
zijet nec velle nec poſſe, /i 

ex arbirio dominantis ſub- 


1ugatoris jolummodo impe- 


ratum furſſet, et Parl a- 
mento ad normam lez1s 
communts modo debito con- 
vocato non ſlabilitum fuiſ- 


ſet. Quamobrem, tam ad 


hoc enucleandum, quam ad 
id quid aſſerui plene de- 
monſtrandum, 21 E. 3. 

60. 


To the 
F. 60. a. b. iſte legitur ca- 


3 ſus, Rex proſecutus fuit 


breve de attachiamento (ut 
loquimur) ſuper prohibiti- 
onem verſ. Leveſque de 
Norwich, de ceo que per 
ſeu labbey de Seint Edmond 
de Berrie fuit foundue per 
les progenilores le Roy, et 


READER. * ij 


proof of that which hath 

been ſaid, you ſhall read ZoA A f* 
in the Book Caſe of 21 Ed. an, 
3. f. 60. a. b. that the King aaa 


ſued a writ = | 2 2.5. C. 3. Ne. 
upon a prohibition : „ 
the Biſhop of Norwich / . 
for that where the abbey M2 

of St. Edmondſbury in = : 


exempt de cheſcun juri/- 
didtion d'ordinar' que nul 
—_— ordinar' viſit illonques, et 
que nul alaſt countre Por- 
dinance et le foundation a- 
vantdit, Sc. Sur altercat” 
que fuit enter un Arfaſt 
jadis Eveſque de Norwich, 
et un B. jadis Abbe de 
Berrie, de les exemptions 
avantdits, en temps de I. 
le Conqueror, a ſon Par- 
liament a certain jour tenu, 
FJuit ordeigne per le Roy et 

per Larcheveſque de Can- 
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ters Eveſques de la terre, 
Countees, et Barons, que a 
quzl Heure de cel temps en 
avant que T/eveſque ou 
aſcun de ſes ſucceſſours ji 
alaſſant countre les points 
de la foundation et evemp- 
din avaniait, que celuy 
2e ſerra Eve/que pur la 


ee leres go talents: Et 
aux counta que le Roy 
manda ſa prohibition al 
== £Eve/que que i nenir' my 
=__ /es ſraunch* ne attempteroit 
_ ! privileges de L'eſgliſe 
de Seint Edmond avanidit, 


terburie et per touts les au- 


emp payera al Key cu a 


the county of Suffolk was Le >; 


founded by the progenitors 
of the King, and exempt 
from all juriſdiction of the 
ordinary, and that no or- 
digary ſhould viſit there, 
and that none ſhould go 
againſt the ſaid ordinance 
and the foundation afore- 
ſaid: that upon con- 
troverſy between Arfaſtus 
late Biſhop of Norwich 
and B. late Abbot of Bury, 
of the exemptions afore- 
faid, in the time of Wil— 
liam the Conqueror, at his 
Parliament on a certain 
day holden, it was ordain- 
ed by the King, the Arch- 
biſhop of Canterbury, and 
all the other Biſhops of the 
land, the Earls, Barons, 
&c. that at what time 
the Biſhop of Norwich, or 
any of his ſucceſſors, ſhould 
go againſt the points of the 
teundation, and exemption 
aforeſaid, that the Biſhop 
for the time being ſhould 
pay to the King or ro his 
heirs 30 talents of gold, 
and declared further, how 
the King lent a prohibition 

B 4 to 
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to the Biſhop, that he ſhould 
not enter into the aid 
franchiſe, nor attempt any 
thing againſt the privilege 
of the ſaid church of St. 
Edmond, and that not- 
withſtancing the ſaid 

hibition the then Biſhop of 
Norwich had viſited the 
abbey aforeſaid, and had 
tummoned the Abbot to 
ſhew che charters of their 
foundation, wrongfully and 
in deſpight of our ſovereign 
lord the King; whereunto 
the then Biſhop pleaded 
not guilty, and he was 
found guilty by the verdict 


of the inqueſt. Whereupon 


it was adjudged, that the 
temporaltics of the Biſhop 
ſhould be ſeiſed into the 
King's hands, Bur it was 
adviſed and reſolved by all 
the Judges, that in right 
of the talents they could 
not give judgment, for two 
cauſes, 1. For that the pro- 
hibition was the original 
fuit, and that was deter- 
mined by the judgment in 
the prohibition, that the 
temporalties of the Biſhop 


ſhould be ſeiſed into the 


King's hands, wh:ch then 
was the proper judgment i in 
that ſuit, 2. Concerning the 
talents, they were a penal- 
ty ordained by parliament 
in that caſe, ſo that the 
penalty had no dependance 


upon the prohibition, which 


il (ſcilicet Epiſcopus Nor- 
wicenſts ) nien contriſteant 
la prohibition, fi ad viſit 
en Pabbey avantdit, et 
les fiſt ſummondre de mon- 
ſtrer les charters de lour 
foundation, a tort et en 
deſpile de noſtre ſeiznior 
le Roy: à que Leveſque 
dit, que il fuit de rien 
culpable, et trove futt per 
enqueſt quil fuit culpable, 
per que agard fuil que 
les temporalttes de L'e- 
veſſue furſſent ſeifies en 
le maine le Roy : Et ſuit 


adviſe a tout le councell 


en droit de les beſantes, 
que ils ne purr* nul judge- 
ment doner; Et hoc dua- 
bus de conf 15, 1. Eo quod 
probibitio, que lis fuit 
originalts, determinaba- 
tur ſentenlia de prebibi- 
lione lata, que les tempo- 
ralties fueront ſeiftes en 
le maine le Roy, quod 
aptum tunc tempor's in 
ejujmodi lite ſuit judici- 
um: 2. De les beſants, 
ceſt un eſpeciall peine que 
eſt ordeigne en la Parlia- 


ment de co, int que ces 


neſt paſt rien dependaunt 


fur le primer original: 


Conſulebatur vero fimul 


et a judicibus adjudica- 


batur, Epiſcop:m Nor- 
wicenſem aifle pæuæ 
talentorum jacturam fe- 
ceſſe Regi, ſermula nque 
juris (Scire facias) Epiſ- 
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copo ea de re concedendam 
fuiſſe : qua conceſſa com- 
paruit Epiſcopus et fecit 
reſponſum, et deinde, Ju- 
dicium ferebatur, gucd 
Rex recuperaret talenta, 
Prout ex eo caſu ju lis iali- 
er deciſo clare ect, 


1 Dui fe ferte caſus op- 
7 ponentes non latuiſſet, a- 
unde ers ſatisfadtum eſſet. 
E. in gne bec judicium 
Adem facit de antigus illo 
iraftatu cujus eſt litulus, 
Modus tenendi Par lia- 
mentum: hic deſcribitur 
medus quomodo Parliamen- 
tum Regis Angliæ & Au- 
glicorum ſuorum tend atur 
tempore Regis Edwardi 
filit Regis Etheldredi ; qui 
quidem modus fuit per di- 
cretiores regni, coram 
Will Duce Normanniæ- 
e Conqueſtore et Rege An- 
gliæ, ipſo Conqueſtore hoc 
PDiræcipiente, et per ipſum 
ca pprobat' et ſurs temper” 
= e/ /ucceſſoribus ſuorum Re— 
en Auglæ yitatus : quo 


To the READER. 


is the original ſuit; but it 
was adviſed and reſolved 
by che Judges, that the 
Biſhop ot Norwich had for- 
feited the ſaid penalty of 
the talents to the King, 
and that they ought to 
grant a Scire factas to the 
then Biſhop for that pur- 
poſe, which was granted 
accordingly, upon which 
writ the Biſhop appeared 
and pleaded, and there- 
upon judgment was given, 
that the King ſhould reco- 
ver the ſaid ralents, as by- 
the ſaid book cate judici- 

ally adjudged appeareth, 
Which caſe it the oppo- 
nent had feen or known, 
they would have therewith 
reſted fati-fied. And this 
notable judgment giveth 
credit to that ancient trea- 
riſe intitled thus, (a) Mo- 
dus tenendi Parltamentum. 
[ic deſcribitur modus quo- 
mode Pariamentum Regis 
Anglia et Anzlicorum ſuo- 
rum lenebatur tem ore Re- 
gis Ed filii Regis Ethel- 
great, qui quidem modus futl 
er dijcretiores regni, coram 
Willie Die Nerman- 
nie, & Conqueſtere & 
Rege Augliæ, ipſo Con- 
quejiore hic pig ipiente, 
& per ipſum approbai* S 
ſuis temporibus et ſucceſ- 
forictts . ſuorum rigum Avg 
lis 


(a) Pryn on 4 
Inſt, I, Z, 3 &c. 
78, &. 4glait. 12. 
Selden takes 
this book to be 
an impoſtor, and 
not elcer than 
Ed. 3. See Ni- 
cholſon's Hiit, 
Libr, fol. 192. 


F. N. B. 14. D. 
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lie nftar:” wherein the 
aſſembly of the Kings, the 
Lords, and Commons, aC- 
cording to the manner 
continued to this day, 1s 
ſet down, which I have in 
a fair and very ancient 
written hand, whereby it 
is manifeſt that Conventus 


Notitium & Saptentiim, &c., 


included both the Lords 
and Commons of the Par- 
lament, 

It is evident that there 


Regum, Procerum,et Com- 
munitatis Conventus, jux- 
ta modum in hodiernum 
uſque diem approbatum, 
exprimitur : cujus quidem 
vetuſtiſſimis conſignatum 
literis mibi eſt exemplar” 
Et hoc evincit manifeſt? 
Coventum Nebilium et Sa- 
prentim, Sc. tum Pro- 
ceres tum Communita tem 


Parliamenti incluſiſſe. 


Perſpicuum eſt tenentes 


were tenants in ancient de- fund: de antiquo dominico 


meſne before the Conqueſt ; 
and for a certainty therein, 
and to know of what ma- 
nors ſuch tenants did hold, 
it appears by the book of 


. Domeſday, that all the te- 


nants that did hold of any 
of thoſe manors that were 
in the hands of King Edw. 
the ſon of King Etheldred, 
or of King William the 
Conqueror, were tenants 
in ancient demeſne. And 
theſe tenants then had, and 
yet have theſe privileges a- 
mongſt others, for that 
they were bound by their 
tenure to plo and huſhand, 
&c. the King's demeſnes 
before and in the Con- 
queror's time, theretore 
they were not to be re— 
turned Burgeſſes to ſerve 
in Parliament, to the end 
they might attend the 
King's huſbandry the bet- 


(ut loquimur) extitiſſe, 
nondum ſubjugata hac 
inſu a. Sd ut certam 
rem haleamus, et de qui- 
bus maneriis hujuſmod: 
occupantes terras ſuas te- 
nuerunt intelligamus, ap- 
paret ex libro qui inſcri- 
bitur Domus Dei, quod 
omnes poſſeſſores terrar* 
maneriorum, que erat, 
Regis Edw. fili Regis E- 
theldredi, vel Regis Wil- 
lie mi ſubatloris, fuerunt 
tenentes funderum de anti- 
quo deminico : et hit tunc 
ut etiam hodie, his inter 
alia gaudebant privilegiis, 
eo quod ratione tenure ſug 
aſtricti eſſent ad colendas, 
Sc. Regis terris domini- 
cales tam ante quam ſub 
victore; hac nimirum de 
cauſd, ad deſerviendum in 
Parliamento ut Burgenſes 
non cogebantur, ut eo 


melius 
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melius agriculluræ aſſer- 
viren: 2 Sumpiibus Mi- 


iam Comitatuum Par- 


liamento inſervientium ni- 
bil conferebant : que im- 


WF 1-11mtates (ceſſet licet cau— 


a) hucuſque manent. E- 


rant idcirco Parliamenta, 


quo et Milites et Burgen- 


| „ evecabantur tum ab- 
WE gator temporibus tum 


antea : et ut habeas quo 
guieſcas, vide Filz. Nat. 
Bre. 14. e. 49 E. 3. 22. 
b. 23. 4. 40 E. 3. 25. 11 


Hen. 4. 2. Sc. Sun. 


eliam perveluſta illa oppi- 
da que Ttocamus burga 
lenge que hatet Anglia 
antiquiſſ ma; illa enim, 


| | QUE nunc urbes & comi- 


ratus, erant olim burga, 
et fic appellata, ex bis 
enim ad Parliamentum 
convenerunt Burgenſes, 
gue verba ſunt ipfiſſima 
Liitletoni lib. 2. cap 10. 
vide 40 A. pla 27. 11 
Hen. 4. 2. 22 Ed. 4. 11. 
Sc. Liquet itaque burga 
antiquifſima eſſe Anglæ 
eppida, et conſequenter 
multis ſeculis ante hujus 


regni expugnationem ex- 


titiſſe: eorundemque quam- 


Prima ſubjugationis tem- 
Pore in civitates inco po- 


rata et in comitatus diſtinc- 
ta animadverti, fuiſſe ba- 
men burga (e quibus elecli 


uiſſens Burgen/es Parli- 
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ter. 2. They were not to 
be contributory to the fees 
to the Knights of Shires 
that ſerved in Parliament: 
which privileges (though 
the cauſe ceaſeth) continue 
to this day: therefore 
there were Parliaments un- 
ro which the Knights and 
Burgeſſes were ſummoned 
both before and in the 
reign of the Conqueror; 
for your ſatisfaction herein, 
fee F. N. B. 14. e. 49 E. 
3. 22. b. 23. a. 40 E. 3. 2 

11 H. 4.2. &c, Allo te 
ancient” towns called Bo- 
roughs are the moſt anci- 


ent towns within England, 


for thoſe towns which now 
are cities and counties, 1n 
ancient time were burghs, 
and called Burghs, for out 
of thoſe ancient towns call- 
ed Burghs came the Bur- 
geſſes to Parliament, which 
are the very words of Lit- 
tleton, lib, 2. cap. 10, 
vide 40 Al. p. 27. 11 . 
4. 2. 22 E. 4. II. &c. So 
as. it appeareth that the 
ancient Burghs are the 
moſt ancient towns of Eng- 
land, and conſcquently 
long time before the Con- 
queſt : and I have found 
many of them fince the 
Conqueſt incorporated 19- 
to cities, and diſtinguiſh- 
ed into counties ſince the 


Conqueſt, but had been 


ancient 


— 
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ancient Burghs (from 
whence came the Burgeſſes 
to the Parliament) time 
out of mind before the 
Conqueſt: Nay divers of 
the moſt ancient Burghs, 
that yet ſend Burgeſſes to 
the Parliament, flouriſhed 
before the Conqueſt, and 
have been of little or no 


account to have any ſuch 


privileges newly granted 
to them at any time ſince. 
And I could never yet find 
when any of them, or any 
other the ancienteſt Burghs, 
were of ancient time ſince 
the Conqueſt endowed with 


amenti) ultra recordatio- 
nem hominum, nondum 
devitia hac gente: immo 
perplura vetuſtiſſimoruin 
hu gorum, gue hodie 
ſuos ad Parliamentum 
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mittunt Burgenſes, ante 
ſubatttonem illam flore- 1 
bant ;, adecque pas vi ex- 
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inde fuerunt momenti, aut 
ita potius deſpicata, ut 
hujuſmods privilegia eis 
recenter donari verifimile | 
non ſit : tempus enim quo 
borum ali uod, aliave 
vetuſtiſſima Burga, anti- 
quitus a vitloria Ner- 
manna, iſto privilegio ex- 
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that privilege. titerunt detata, ab ul'o i 

ober vatum haud reperio. 

Richardus Ha- King H. 1. an. Dom. Rex Henricus primus 
guſtadenſis & 


Math, Pariſ. in 1 100. Cum ſuorum conſi- anno Domini 1100. © Cum 
brevi Hiſtoria, lio decrevit ut monetagium * ſuorum concilio decrevit 
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„ Vide Wilkins, 


304. 


Ex chronico de 


1 King aſſembled an- daret, morius Epiſcopo 
other Parliament on Can- vel Abbate. Et Rex idem 
dlemas-day at London An- aliud convocavit Parlia- 
no Domini 1123. mentum Lond ni, die Pu- 

rificationis beats Mariæ # 
Virginis anno Domini 
1 F 

Vide Wilkine King Henry the ſecond, Kex Henricus ſecundus I 

91%, 319, * in the year of our Lord an. Dom. 1185.(ut ta- 
God 1185. (as teflifieth fur Maitheus Pariſ.) con- 1 
Matthew Paris) „ Convo- vocavit clerum regni & 


commune quod capiebatur per 
civitates vel comitatus quod 
non ſuer tempore Edw. Regis, 
hoc ne amodo fiet, Jem 
quod eccleſias non venderet 
nec ad firmam daret, moriuo 
Epiſcopo vel Abbate.“ And 


cavit clerum regni & po- 


th, | was. * 


ut monctagium commune 
quod caplebalur per cixi- 
tates vel comitatus, quod 
non fuer tempore Edu. 
Regis, hoc ne amodo fiet, 
Item quod ecclefia nen 
venderet nec ad firmam 
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Populum cum omni no- 
bilitate 
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rum. 

= Habuit Rex Johannes 
PP r/amentum anno a fuſ- 
W270 ejus regimine ſexto, 
t ex ejuſdem reſeriptis e 
ancellaria conſtat, in bæc 
'erba ©: Rex Vicecomiti, 
e. Sciatis quod conſen- 
in eſt cum aſſenſu Archi- 
iſcoporum, Comitum, Ba- 
eonum, et omnium fideli- 
n noſtrorum Ang iæ, 
quod novem Milites per 
„iam Angliam invenieni 
decimum Militem bene pa- 
ratum equis et armis ad 
aefenſianem regni naſtri, 
* c 2” 


.d longius in iſtis 
Procedere, nibil alind ff 
quam / deaurarem au- 
m, vel ipſo oceans 
unam minu:ifſimam ſup- 
eedilarem guttam. De 
aomine Parliamenti duo 
confideremus: 1. Verbi 
=/onificationem: 2. Tem- 
eus quo ſuprema bæc 
curia nomen ſibi indidit 
Parliamenti. Primum quod 
= ain, dualus de cauſis 
74 dicitur. 1. Eo quod 
igulum ejuſdem fori- 
altiſſimi membrum vicem 
= 22it judicis, et unuſqui/- 
aue eo loci fine ſpiritu 
= ſcontradictionis vel ob- 
aii ex corde loque- 
5 relur, nempe a diftione 
WC licana Parler la ment 
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wlitate ad foutem Cleri. pulum cum omni nobilitate ad 
fontem Clericorum. 


King John held a Par- vide Wilkins 
liament in the ſixth year of 353, K. 


his reign, as it appeareth 
by his writs of the Chan- 
cery in theſe words: © Rex 
Vicecomiti, &c. Sciatis quod 
conſenſum eſt cum aſſenſu Ar- 
chiepiſccporum, Comitum, Ba- 
ronum, et omnium fidelium 
noſirorum Angliæ, quod no- 
vem Milites per totom An- 
gliam invenient decimum Mi- 
litem bene paratum equis et 
arms ad deſenſionem regni 
noſtri, &c. 

But to proceed any far- 
ther were but to gild gold, 
or to add a little drop ro the 
great ocean. Concerning 


the name of the Parlia- 
ment two things fall into 
firſt what 


conſideration, 
the word fignifieth, 2. 
When this ſupreme court 
was chriſtened by the name 
of Parliament: touchin 

the firſt, it is ſo called for 
2 cauſes, firſt, becaufe that 
every member of that high 
Court hath judicial place, 
and forthatevery man there 
ſhould without any ſpirit, 


either of contradiction or 


ſmoothing, parler la ment, 


ſpeak judicially his mind, 


It is called Farliament. 2. 
he laws there made are 
called acts of Parliament, 
becauſe they ate to be ex- 

pounded, 
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pounded, being part of the 
laws of the realm, by 
the judges of the Jaw, 
according to the mind and 
true meaning of the ſpeak- 
ers and were the makers of 
theſe acts, as !efkamentum is 
to be expounded ſecundum 
mentem teſtatoris, and arbi- 
tramentum ſecundum mentem 
arbitratoris. As to the 2. 
the Saxons called this Court 
Micel gemott, the Great Aſ- 
ſembly, Wiltena Gemott, the 
Aſſembly of the Wiſe men, 
the Latin authors of thoſe 
times called it Commune Con- 
cilium, Magna Curia, Genera- 
lis Conventus, Sc. And let 
it be granted, that Willi— 
am the Conqueror changed 
the name of this Court, 
and firſt called it by the 
name of a Parliament, 
yet manifeſt it is by that 
which hath been ſaid, that 
he changed not the frame 
or Juriſdiction of this 
Court in any point. And 
the very names in ſub— 
ſtance that were attributed 
to this Court before the 
Conqueſt, are continued 
after the Conqueſt to this 
day: for in the Mirror of 


Juſtices, as appeareth be- 


tore, it is called Concili- 
um Generale: Fleta lib. 
2. cap. 2. Habet etiam 
Rex Curiam ſuam in 


tur, 


pellatur Parliamentum: 
2. Leges ibidem ſancite 
vocaniur ata Pariia- 
menti, quia (cum ſint 
legum regni pars) a ligis 


Judictbus ſunt explicande, 
juxta mentem et ver am in. 


tentionem loquentium, qui 
et horum fuerunt condi- 
tores, non aliter quam et 
teſtamentum ſecundum 
mentem leſtatoris, et arbi- 
tramentum ſerundum men- 
tem arbitraloyis. Quoad 
ſecundum, banc curiam 
nominaverunt Saxones Mi- 
cel Gemott Magnum Coven: 
tum, Mitiena Gemott, 
Sapientum Conventum; 
Latini authores eorundem 
temporum Commune Con- 
cilum, Magnam Curiam, 
Generalem Conventum, etc. 
Et dato hoc, quod Williel- 
mus ille vidlor nomen huj u 
Curie immutavit, ac primo 
ei dedit nomen Parliamen- 
11, ex antedidtis tamen pa- 
tet formam eam ſive jur i.. 
didlionem in nullo innovaſ- 
ſe. Et eadem ipſa nomina 
gue buic Curie ante ſubac- 
tionem noſtram tribuel an- 
exinde deducuniur, 
hodieque inveteraverunt : 

in Speculo enim Fuſticia- 
riorum (uli ſupra videre 
eſt) dicitur Concilium Ge- 
nerale: Fleta lib. 2. cap. 2. 
Habet etiam Rex curian 


ſuam 
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ſuam in concilio ſuo in 
Parliamentis ſuis, præſen- 
tibus Prelatis, Comitibus, 
Baronibus, Proceribus, et 
aliis viris peritts. 8 Rich. 
2. Avowry 260. aliiſque 
multis codicibus dicitur 
Rexet Concilium: Regiſtro 
originali, fol. 280. nomi- 
natur Magnum Concilium: 
in dor ſo clauſ. 16 Edw. 2. 
M. 5. Henricus de Bello 
Monte Baro de mag no et 
ſecreto concilio Regis: et 
rot' ParP anno 3 Ed. 4. 
parte 1. M. 2. nuncupatur 
Magnum Concilium: a 
Bracton, I. 2. c. 2. vocatur 
Magna Curia: an. 17 Ed. 
2. de Templariis, Super quo 
convocatis najoribus de 
Concilio domi ni Regis, tam 
Juſticiariis quam laicis per- 
ſonis in Parliamentum, 
concordatum eſt in Parlia- 
mento, c. Et in ftatutis 
guamplurimis ſub Hen. 3. 
Edw. 1. i regitus ſucce- 
dentibus dicitur Commune 
Concilium, Commune Con- 
cilium Regis, et Commune 
Concilium regni: quin et ſic 
ſe habet reſcripium de vaſ 
tatione, multaque alia tum 
originalia tum judicialia. 
ded de hoc plurd qui 
vault, oftavam Comment a- 
riorum meorum conſulat 
partem in caſu Principis. 
Hanc mibi ſumam con- 


in concilio ſuo in Parlia- 
mentis ſuis, præ ſentibus Præ- 
latis, Comilibus, Baronibus, 
Proceribus, et aliis wiris 


peritis. 8 R. 2. Avoury 


260. and in many other 
books it is called Rex et Con- 
cilium. In the original Re- 
giſter fol. 280, it is called 
Magnum Concilium. In dor- 
ſo clauſ. 16 E. 2. M. 5. Hen- 
ricus de Bello Mente Baro de 
magno et ſecretio concilio 
Regis: and Rot” Parlia- 
ment” anno 3 Edw. 4 parle 
prima M 2. it 1s called 
Magnum Concilium. Brafon, 
[/b. 1. cap. 2, termeth it 
Magna Curia. Anno 17 E. 2. 
de Templariis, Super quo con- 
vocatis mjoribus de Concilio 
domini Regis tam Juſti- 
ciariis quam laicis perſo- 


nis in Parliementum, con- 


cordatum eſt in Parlia- 
mento, Sc. And in many 
ſtatures in the reigns of 
H. 3. Ed. 1. and ſucceed- 
iog Kings, it is called 
Commune Concilum, and 
Commune Concilium Re- 
gis, and Commune Con- 
cilium regni, and fo run- 
neth the writ of Waſte, 
and many other original 


and judicial writs. Bur 


if any be defirous to fee 
more of this kind, let him 
look into the Eighth Part 
of my Reports in the 

Prince's 
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Pryn on 4 Inſt, 
2, &c. 


Ce. Lit. 110. . 


gan 
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Prince's Caſe. So as I 
conclude, that the nature 
and name of the Court, 
in uſe before the Conqueſt, 
continueth to this day. 
And where ſome do ſup— 
poſe, that in the Parlia- 


ment holden at Weſtmin— 


ſter in the third year of 
the reign of King Edward 
1. called Weitm. the 1. 
this word Parliament firſt 
crept in, where it is called 
the firft general Parlia- 
ment by the aſſent of the 
Archbiſhops, Biſhops, Ab- 
bots, Priors, Earls, Ba- 
rons, and all the Common- 
alty of the land ſummon— 
ed to the ſame, &c. It is 
manifeſt that the name 
was long before that time, 
as well by that which hath 
already been ſaid, as for 
that in the ninth year of 
E. 2. ſon and immediate 
ſucceſſor to King Ed w. firſt, 
at a Parliament then hold- 
en, it is ſaid thus, /cia- 
tis quod cum dudum 
temporibus Pregenitorum 
nyfirorum quondam re- 
Anglia in diverſis 
Parliamentis ſuis, elc. 
which could not have truly 
been ſaid if the name 
had firſt begun in the 
reign of his Father. This 
js not that Court that in 


France bears the name of 


Parliaments, for they are 


but ordinary Courts of Juſ- 


cluſfſonem, naturam fi. 
mul et nomen hujus cu- 
rig, ante victoriam Nor- 
mannam aſſueta, in bo- 
diernum uſque permane- 
re diem. Et, quoniam 
crediderunt nonnulli, ad 
comitia anno 3. reg- 
nantis Fdwardi primi, 
vulgo Weſim, 1. primum 
irrephſſe vecebuium hoc 
Parliamentum, (ubi di- 
citur, primum Parlia- 
mentum generale ex 4ſ, 
fanſu Arcimepiſcoporum, 
Epiſcoporum QAbbaium, 
Priorum, Comitum, Ba- 
ronum, lotiuſque com- 
munitat:s terre illuc ſum- 
monitorum, etc.) no- 
men multum ante tunc 
in uſu fuiſſe tum boc 
quod ſuperius memoravi 
evincit manifeſte, tum 
quod anno 9 Regis Ed. 2. 
filii, proximique ſucceſ- 
ſoris Regis Edw. 1. ad 
Parliamentum codem an- 
no convecalum, dlcitur, 
Sciatis quod cum dudun 
temporibus progeniterum 
noſtrorum quendam Regin 
Angliæ in diverſis Parlia- 
mentis ſuis, etc. Quod 
aſſeri nequaquam vere 
priuit fl a palre ſuo adco 
nuperrime nomen ( 
conſtitutum. Nemin in 
dubium veniat, quod fo- 
rum iſtud cjuſmodi fit, 
c:juſmodi ſunt in Gellis 
illd, que nomen Parlia- 

mentorum 
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mmentorum ſortita ſunt; 
inferiores enim ſunt que- 
dam juſtiliæ Curiæ, que 
(/iqua fides apud Paulum 
Jovium) prius illic a 
nobis inſtituebantur : eſt 
autem hoc, illud forum 
de quo neminando Par- 
liamentum idem ſentiunt 
Anglia & Scotia, quodgue 
Galli vocarunt Aſſemblee 
des eſtats, vel les eſtats, 
Germani vero Diet. 

Fleta, ubi ſupra, de hac 
Curia ait, Ubi terminate 
ſunt dubitationes judicio- 
rum, et novis injuriis e- 
merſis nova conſtituuntur 
remedia, et unicuique ju/- 
titia prout meruerit reiri- 
buetur ibidem 

Magiſter Plotuden in 
ſuis Commentariis 388. 
« [.e Parliement eſi Court 
de treſgrand honour et juſ- 
tice, de que nul doit ima- 
giner choſe diſhonourable.” 


Miſſum faciam Forteſcue- 


(qui e ſummo tribunait 
Angliz quondam jus dix- 
it) in ſuo De Laudibus 
Legum Angliz libello, et 
alios quamplures; et mi- 
bi de bac re faciet ora- 
tionis exitum, ille omnium 
ful temporis antiquario- 


rum facile princeps, qui 


apte, diſtinfi?, immo or- 

nate ſummam totius con- 

cludit, fol. 128.b, % Quad 

ad Anglis tribunalia, 

curias, five juris ford 
Vor. V. 


tice, which (if you believe 

aulus Jovius) were by us 
firſt ſectled there: but this 
is that Which both England 
and Scotland agree in nam- 
ing it a Parliament, which 
the French doth term A. 


ſemblee des Eflats, or les E- 


tats, and the Germans a 
Diet, 


Fleta, bi ſupra, ſaith of 
this Court, „Ci terminate 
ſunt dubitationes judiciorum, 
et novis infuriis emerſts nous 
conſtituuntur remedia, et um- 
cuique juſtitia prout meruerit 
retribuetur ibidem.“ 


In Mr. Plowden's Com. 
388. Le Parliement eff 
Court de treſgrand ba- 
nour et juſtice de qu 
nul doit imaginer . choſe 
diſbonourable. } will preter- 
mit Forteſcue, ſome time 
Chief Juſtice of England, 
in his treatiſe De Laudi- 
bus Legum Anglia, and 
many others, and will con- 
clude this point with him 
that is the chief anciqua- 
ry of his time, becaufe 
he concludeth the ſum of 
all aptly, diſtinctly, and 
eloquently, fol. 128. b. 
« Pued ad Anglia tribuna- 


lia, curias, five juris 
fora attinet, in triplici 


ſunt apud nos differentia, 
REES, alia 


Plowd. 380. b. 
t1 Co. 14. 4. 


Camden. 


o Olim aliter, 
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alia enim ſunt eccleſiaſ- 
tica, alia temporalia, et 
unum mixtum, quod max- 
imum, et longe ambpliſ- 
fimum, non ita vetuſto 
nomine e Gallia mutuato, 


Parliamentum dicitur. Ma- 
gores noſtri Anglo-Saxones 
Mittena gemott, i. Pru- 
dentum conventus, & Ge- 
rædniſs, i. Concilium, et 
Micil fynod (a Græcd 
dictione, Synodus) i. Mag- 
nus Conventus; Latini 
ejus et ſubſequentis evi 
feriptores, Commune Conci- 
lium, Curiam Altiſſimam, 
Generale Placitum, Cu- 
riam Magnam, Magnatum 
Conventum, Præſentiam Re- 
gis, Prælatorum, Procerum- 
que collecterum Commune 
totins regni Concilium, c. 
vocarunt. Utque univer- 
Jum Atolie Concilium Pa- 
netolium Livio nomina- 
tur, ita Pananglium refe 
dici poaſſit. Ex Rege 
enim, Clero, Nobilibus, 
Majoribus, Equitibus et 
Burgenſibus twleflis; five 
ut fignificantius dicam ſtylo 
Foren ſi, ex Rege, Dominis 
ſpiritualibus, et temporali- 
bus, atque ex communitate 


conſtat, qui univerſe 
Angliæ corpus repræ ſen- 
tant. Statis autem tem- 


poribus non habetur, fed 
a Rege pro arbitrio in- 
dicitur, quolies de rebus 


* 


attinet, in triplici ſuat 
apud nos diſferentia; alia 
enim ſunt eccleſtaſtica, 
alia temporalta, et unum 
mixtum, quod maximum et 
longe ampliſſimum, non ita 
vetuſto nomine e Gallia mu- 
tuato, Parliamentum di- 
citur. Mafores noſtri An- 
glo-Saxones Wittena ge- 
mott, id eft Prudentum 
conventus, et Ge-reaniſs, 
id eſt, Concilium, et Micil 
Syned (a Græcd didtione 
Synodus) id eſt, Magnus 
Conventus; Latini eus et 
fubſequentis evi ſcriptores, 


 CommuneConcilium,Curiam 


Altiffimam, Generale Pla- 
citum, Curiam Magnam, 
Magnatum Convent”, Præ- 
ſentiam Regis, Prælato- 
rum, Procerumque collecto- 
rum, commune totius regni 
Concilium, c. vocarunt; 
ulgue uni verſum Aiolia 
concilium Panetolium Li- 
dio nominatur, ita Panang- 
lium refe dici poſſit: ex re- 
ge enim, Clero, Nobilibus, 
Majoribus, Equitibus et 
Burgenſibus electis, froe ut 


ſigniſicantius dicam ſiylo 


forenſi, ex Rege, Domints 
ſpiritualibus et temporalt- 
bus, atque ex communitate 
conſtat, qui univerſe Ang- 
liæ corpus repreſentet. 
Statis autem temporibus 
non habetur, ſed a Rege 
pro- arbitris indicilus, 

 quoties 


quoties de rebus arduis et 
urgentibus, ne quid detri- 
menti reſpublica capiat, 
conſultandum, ejuſdemque 
ſclius arbitrio diſſolvitur. 
Summam autem et ſacro- 
ſandlam authoritatem ha- 
bet in legibus ferendis, 
confirmanats, antiquandis, 
inter pretandis, proſcriptis, 
in integrum reſtituendis, 
litibus inter privates diſſi- 


ut ſemel dicam, in omni- 
bus que ad reipublice ſa- 
lutem, vel eliam privatum 
quemcunque ſpectare poſ- 
1 

Hoc ſpeculo clariſſime 
item diſcerni poteſt uſque 
a temporibus ſæpius no- 
minati Regis Arthurt, 
immenſa miniſtrorum le- 
gis municipalis, eorun- 


orum antiquitas : exemp- 
li gratia, de Cuſtodibus 
ſrve ( dicam) Senatori- 
bus comitatuum, ita le- 
gitur, cuſtodes ſeu Præpo- 
ſui comitatus, ſeculis ſub- 
ſequentibus didi Vice- 
comites, qui (inguit au- 
thor nofter) e fueront or- 
deignes per viels Rays 
quant les Countees. ſe de- 
miſterent des gards, pa- 
riter de turnis et curiis 
comitatus, Manebait 
bujuſmodi miniſtri, & 
comitatuum diviſio (prout 


cilioribus decidendis; et 


demque curiarum inferi- 


deignes 
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arduis et urgentibus, ne quid 
detrimenti reſpublica capiat, 
conſullandum, eguſdemque ſo- 
lius arbitrio diſſolvitur. Sum- 
mam autem et ſacroſantiam 
authoritatem habet in legibus 
ferend:s, confirmandis, anti- 
quandis, interpretandis, pro- 
ſcriptis in integrum reſti;uen- 
dis, litibus inter privates 
difficilicribus decidendis, et 
ut ſemel dicam, in omnibus 
gue ad reipublice ſalutem, 
vel etiam privatum quemcun- 


que ſpeclare paſſint.“ 


In this ancient mirror 
you may alſo clearly diſ- 
cern as far as the reign 
of the often named King 
Arthur, the great anti- 
quity of the officers and 
miniſters of the common 
law, and of their 
ferior courts; as for ex- 
ample, of the offices of 
the Keepers or Senators of 
the ſhires or counties, 
Cuſtodes ſeu Præpoſiti 
comitatus, of later times 
called Sheriffs, who (ſaith 
this author) * fueront or- 
per viels Roys 


quant les Countees ſe de- 


in- 


Nota. 


miſterent des gards, and of 


his torns and county 
courts : which officers and 
diviſion of ſhires con— 
tinued (as you may read 

C2 amongſt 


9 * 


e 


Vide 1. I. 
Iaæ. c. 8. 


Vide ibid. c. 38. 
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amoneſt the laws of thoſe 
ſeven Kings) though with 
much encroachment, dur- 
ing the heptarchy, as tak- 
ing one or two examples 
for many: amongſt the 
laws of King Ina it is pro- 
vided in thefe words, „Gif 
ha him rightes bidde beforan 
Scirmanoththe othrundeman,” 
the ancient tranſlation thus, 
Si quis rethum ſibi roget co- 
ram aliquo Scirman (i. Præ- 
poſito comitatus) vel alis 
fudice et habere nin poſit, & 
accuſatus vadium recti dare 
nolit, emendet 305. & infra 


ſeptem noftes faciat ei recti 


&:gnum.” 


And in anotfer place, 


„ Gif he Euldorman fy tho- 


lige his ſcire, qui furem ce- 
perit vel captum reddiderit 
vel ipſum dimiſerit vel fur. 
tum celaverit, reddat ipſum 


. furem ſecundum weram ſu- 


Ibid. c. 39. 


am, fi Ealdermannus, i. 
Præpoſitus comitatus, fit, 
perdat comitatum ſtum 
wifi Rex parcere velit ei.“ 
If the Sheriff do it he 
ſhall loſe the cuſtody of 
his fhire or county: and 
afterwards, “S/ quis diſce- 
dat a domino ſuo ſine li- 
eentid vel in alium comi- 
tatum je furetur, et de- 
inceps inveniatur, redeat 


inter leges ſeptem illorum 
regum legitur) auttis licet 
undequaque pro poſſe ſuv 
finilus ſub heptarchia : 
guod exemplo uno et altero 
tibi inſtar multorum inno- 
teſcat, imer Regis Ihe 
leges in hat verbd tautum 
i. Gif ln him rightes 
bidde beforun Scirman oth- 
the othran deman,“ quod 
antiquitus ita redditur, ,. 
qurs rectum fibi roget co- 
ram aliquo Shirman (i. 
Præ peſtto comitatus) vel 
alio judice, et habere non 
poffit : et accuſatus vadi- 
um recti dare nolit, emen. 
det 30s. et infra ſeptem 
noctes faciat ei recti dig- 
Au. 

Et rurſus, Gif he Tal. 
dorman fy tholige his ſcire, | 
qui furem ceperit vel cap- 
tum teddiderit, vel ipſum 
dimiſerit, vel ſurtum cela- 
verit, reudat ipſum furem 
ſecundum weram ſuam fi 
Ealdermunus, i. Pr @poſitus 
comitatus, fit, perdat comi- 
tatum, niſi Rex parcere ve- 
lit ei.” Si Vicecomes delin- 
quat, cuſtodian ſui commita- 
tus amittet: et deinceps, Si 
quis diſcedat a dominv ſuo ſi. 
nelicentid, vel in alium Co- 
mitatum ſe furetur, et di- 
inceps inveniatur, reaedt 
illuc ubi antea fuit, et emen. 
det domino ſuo 405, * 


reduxit) : 
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Et quanquam Saxon's 
buic 
nomen quod et vulgo 
hodie in uſu eſt, diebns 
tamen multo anie elapſis 
min ſterium iſtud extitiſſe, 


wel pede Saxonum m 


Anglia nondum poſito, 
extra controver/tam plane 
ſt. Didlio, Shireve, Vice- 
comes, e binis vocaba'ts 


 Saxonicis nutuatur, vide- 


licet, Scyre, id eff, Cum - 
tatus, et Reve, 1d eſt, 
Cuftos five Prepefitus co- 
mitatus, et nonnunquam 
uli ſupra) vocabatur 
Scirman ſive Ealdorman : 
bodie etiam literæ ejus 
patentes ſunt, Commiſt- 
mus vobis cuſtodiam Comi- 


tatus.” Regem Alfredum 
Angliam in cemiatus 
diſtinxiſſe er 


libenter concedo, (46 

nimirum quod longe #0- 
rundem ceriifſimam fece- 
rit diviſionem;, cum e- 
nim ſub beptarchia unus 
in alterius fines ſæ penu- 
mero irrepſerit, plurimæ- 
que vetuſtæ prorſus inte- 
rierint meta, tolum hoc 
Jui partitione in ordinem 
mibi mo lo 
non aver ſentur affirmantt, 
miltum ante natum re- 


gem Alfredum, regnum 


miniſtro fecerunt 


illuc wubi antea ſuit et 
emendet domino e 405, 
Ec. 

And albeit the Saxons 
gave this officer the vul- 


gat name uſed to this day, 


yet it is manifeſt that the 
office (itſelf) was of ancient 
time before they ſet any foot 
in England, This word She- 
riff is derived of two Saxon 
words, viz. of Scyre, that 
is, the ſhire or county, 
and Neve, that is Cuſtes, 
or Præpeſitus comitatus, 
the Keeper or Guardian of 
the ſhire : and {ome time 
(as you ſee) they were 
called Shireman, or Eal- 
derman of the ſhire. And 
to this day his patent is, 
% Commiſſipus vibis cuſto- 
diam com:tatus.” do I agree 
well with them which af; 
firm that King Alfred di- 
vided England into ſhires 
or counties, in that he 
made the moſt certain di- 
viſion of them : for where, 
during the time of the 
heptarchy, there were ma- 
ny incroachments one 


See LL: Hoell. 
_ 1215 1 575 


c. 
Co. Lit. 188. 2 
158. a. 


Co. Lit, 168. . 


N 


Alfred divided 
England into 

ſhires ot coun- 
ties, de novo. 


upon another, and many 


ancient bounds obſcured, 


all that he reformed by 


his exact partition: but 
they muſt allo agree with 
me, that long before the 
birth of King Alfred this 
kingdom had been divid- 


ed into ſhires or coun- 
C 3 


ties. 
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ties. But hereof, at this 


time, this little ſhall ſuffice. 


The plea of Pi- I have in my cuſtody an 


ancient record intitled 
« Rane de placito apud 
Pinendenam inter Lan- 
francum Archiep1ſcopum 
Cant', et Odonem Bajo- 
cenſem Epiſcopum tem- 
pore magni Regis Willie 
qui Anglicum regnum 
armis conquiſivit:“ the 
effect whereof is, that 


Lanfrank Archbiſhop of 


Canterbury brought a writ 
of right patent againſt 
the ſaid Odo, of the 
manors of © Raculfe, Sand- 
wic', Rateburg*, Widetun, 
Sal;wode, cum Burgo Heth 
ad Saliwode perlinente, 
Lungport, Huoenden, Rok- 
ing, Broche, Detiing, Preſ- 
titune, Sunderburſt, Ear- 
beth, Orpintune, Einsford, 
Sc. una cum libertatibus 
& pertinentiis de fſoca, 
ſaca, toll, team, fiyme- 
na, firmuih, gprithbreach, 
ſtorſteale, haunfare, in- 
fangtheef, cum omnibus 
aliis conſueludinibus fa- 
ribus iſtis, wel minoribus 
„„ ͤöÜͤ% ͤ . —ð 
aquis, in ſylvis, in viis, et 
in praltis, et in omnibus 
aliis ribus infra civi- 


hoc in comitat* diſtribu- 
tum fuiſſe. Sed de hoc pau- 

cula hec plus quam ſalts. 
Penes me eſt antiquum 
monumentum, cujus eſt 
titulus, ** Kant” de placito 
apud Pinendenam inter 
Lanfrancum Archiepiſco- 
pum Cant”, et Odonem Ba- 
gocenſem Epiſcopum tempore 
magni Regis Will” qui 
Anglicum regnum armis 
conquiſivit: quod fic intel- 
ligendum, Lanfrancus Ar- 
chiepiſcopus Cantuarienſis 
reſcriptum proſecutus fuit 
de jure ſuo recuperando 
(quod apud nos eft breve 
de retlo patente) contra 
diftum Odonem de maneriis 
*« de Raculfe, Sandwic' Ra- 
teburg* Widetun,Saltwode, 
cum Burgo Heth ad Salt- 
wode pertinente Langport, 
Huoenden, Roking, Broche, 
Delling, Preſtitune, Sun- 
derhurjt, Larbeth, Orpin- 
tune, Einsford, etc. una 
cum libertatibus et perti- 
nentiis de ſoca, ſaca, toll, 
team, flymena, firmith, 
girthbreach, ſtorſteale, 
haunfare, infangiheof, cum 
ounibus a iis conſuetudini- 
bus paribus iſtis, vel mi- 
noribus iſtis, in terris et 
in aquis, in ſylvis in viis, 
et in pratis, et in omnibus 
ä aliis 


To the 


alis rebus infra civitatem 
et extra, et in omnibus aliis 
Jocis: .” inde vero boc breve 
vi præcepti de Tolt, ut lo- 
quimur, ad curiam comit a- 
tus allatum fuit: et aftum 
illud publicum ait, Quod 
præcepit Rex comitatum 
totum abſque mora confide- 
re, et omnes Francigenas „et 
precipue Anglos, in anti- 
quis legibus et conſuetudi- 
nibus peritos in unum con- 
venire: qui cum convene- 
rint apud Pinendenam pa- 
riter conſiderunt, etc. Huic 
placibo inter fuerunt Erneſ- 

tus Epiſcopus de Rovec', 
Augelricus E piſcopus de Ci- 
ceſtr, vir antiquiſſumus et 
legim terre ſapientiſſimus, 
qui ex præcepto Regis ad- 

vectus fuit, ad ipſas anti- 
guas legum conſuetudines 
aiſc cutiendas et edocendas in 
und quadrigd, Richard' de 
Tunebreg, Hugo de Monte- 
forti, Willielmus de Acres, 
Haymo Vicecomes, et alii 
multi, &c. Barones Regis 
et ipſius Archiepiſcopi, at- 
que illorum E piſcoporum ho- 
mines multi, etc. cum toto 
%% comitatu multæ et 
magne authoritatis viri, 
Sc. Et ab omnibus illis 
probis et Japientibus homi- 
nous qui affuerunt fuit 
ita diratiacinatum, & e- 
tam a toto comilatu recor - 
dalum atque judicatum, 


READER. 


tatem, & extra, et in 
omnibus aliis locis:“ which 
writ was removed into 
the county court by a 
writ called a Tolt: and 
the record faith, * Quod 
precepit Rex comatum 
totum abſque mora con- 
fidere, et omnes Francige- 
nas, ei precapue 
in antiquis legibus et 
conſueludinibus peritos in 
unum convenire: qui cum 
convenerint apud Pinerde- 
nam pariter conſiderunt, 
etc. | Huic placito interfu- 
erunt Erneſtus Epiſcopus de 
Rovec', Augelricus Epiſco- 
pus de Ciceſtr', vir antiquiſ- 
fimus et legiim terre ſapien- 
tiſſimus, qui ex præcepto 
Regis adveftus fuit, 
igſas antiquas legum con- 


Anglos 


ad 


4 


Vide LL. Hoeli. 
p. 316. Senten- 
tia pattiæ in de- 


terminandis cau- 
ſis. 


ſuetudines diſcutiendas 

edocendas, in und quad- 
riga, Richardus de Ju- 
nebreg, Hugo de Mon- 
zefortt, Willielmus de 
Acres, Haymo Viceco- 
mes, et alit multi, etc. 
Barones Regis et ipjius 
Archiepiſcopi, atque illo- 
aum Epiſcoperum bomi- 
nes multi, etc. cum toto 
ne comitatuy mult et 
mage autboritatis wvirt, 
etc. Et ab omnibus illis 


probis et ſapientibus Ho- 


minibus qui affuerunt 
Jul ita diratiocinatum, et 
etiam a too comttait 

G's recorda- 
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recordatum atque fudica- 
tum, qued ficut ipſe Rex 
tenet ſuas terras liberas 


et quietas in ſuo domini- 


co, ita Ar chiepiſcopus 
teneat ſuas terras præ- 
diftas omnino liberas et 
uretas in dominico ſu 
ec.“ And let not this an- 
cient judgment in a writ 
of right ſeem ſtrange; 
for ſince that time, and 
to this day, the judg- 
ment for the tenant in a 
writ of right is, ** Quad te. 
neat terram illam, c. 
quictam (or) in pace, Sc.“ 
And under this record it 
is thus teſtiſicd. Hujus 
Placiti, multis teſtt bus mul- 
tifaue rationibus dieler mi- 
natum, finem peſtquam Rex 
auflivit, laudavit, laudanſ- 
ue cum concenſu omnium 
8838 ſuorum cen 
Armavit et ut incorruptus 
erſeveraret firmiter præ- 


cepit. And the cauſe of 


this controverſy is there 
alſo expreſſed in theſe 
words. Tempore magni 
Regis Willielmi, qui An- 
licum regnum armis con- 
guiſtvit, & ſuis ditioni- 
bus ſubjugavit, conligit 
Odonem Ba jocenſem © Epiſ- 
copum & cjuſdem Regis 
fratrem multo citius quam 


Lanfrancan Archiepiſco- 
pun "8 Angliam De- 
nire, atque in co- 


initatu de Chent cum 


go ficut ipſe Rex tenet 


uas terras liberas et quie- 
tas in fuo dominico, ita 
Archiepiſcopus teneat ſuas 
terras prædidtas omnino 
liberas et quietas in domi- 
nico ſuo, &c.” Nemini 
outem mirum videatur 
jſudicium iſtiuſmodi in 
brevi de retlo; eodem 
enim tempore, ſicut et 
bodie, judicium pro te- 
nente in brevi de retlo 
eft, quod teneat terram 
illam, &c. quietam, vel, 
in pace, Sc. Fides ve- 
ro buic monuments ad- 


hibetur his verbis. Hujus 


placiti, mullis teſtibus 
multiſque rationibus deter- 
minaium, finem poſiquam 
Rex audivit, laudavit, 
laudanſque cum conſenſu 
omnium Principum ſuorum 
confirmavit, et ut incar- 
ruplus per ſeveraret firmi- 
ter præcepit. Simul et li- 
tis bujus origo adjicitur. 
Tempore magni Kegtis 
Willielmi, qui Anglicum 
regnum armis conquiſivit, 


et ſuis ditionibus ſubju- 


gavit, contigit Odonem 
Baj cenſem Epiſcopum et 
efuſdem Regis fratrem, 
multo citius quam Lan- 


francum Archiepiſcopum in 


Angliam venire, atque in 
comitatu de Chent cum 
magna potentid reſidere, 
ibique poteſtaiem non modi- 
cam exercere, Ac quia 

| ills 


— 


\ 


To the R E A DE R. 


illis diebus in comitatu illo 
qui/quam non erat, qui 
tanlæ fortitudinis viro re- 
fiſtere paſſet propter mag- 
nun quam babuit poteſta- 
tem, terras quamplures de 
Archiepiſcopatu Cantuari- 
en, & conſuetudines non 
nullas ſibi arripuit atque 
uſurpans ſue dominationi 
(addidit) Paſtea vero non 
multo tempore contigit 
prefatum Lonſrancum 
Cadomenſis eccie/ie Abba- 
tem juſſu Regis in Angli- 
am quoque ven;re, atque 
in Epiſccpatum Gant”, 
Deo diſponente, tatius An- 
gliæ Primatum ſublima- 
tum eſſe; ubi dum ali- 
quandiu rejideret, et an 
tiquas eccleſiæ ſug terras 
multas fibi q-efſe inueniret, 
et ſuorum negligentia an- 
teceſſorum illas diſtributas 
et diſtractas fuiſſe reperiſ- 
ſet, diligenter inquiſita & 
bene cognita verilate, Re- 
gem quam citius potuit, ei 
non pigre inde requiſivit, 
ut Juſtitia ſecungum legem 
ibi fieret, Sc.“ Et bec 
loco ſupplementi Prefa- 
tioni mee ſuperiori annex- 
um ſat ſit. 

Nonus ite liber Com- 
mentariorum meorum 


magnd potentid refidere, ibi- 
que poteſtatem non modicam 
exercere. Ac quia illi, die- 


bus in comitatu illo quiſquam 


non erat qui tantæ fortuudi- 


ws viro reſſtere poſſet proper 


magnam quam babuit poteſta- 
tem, terras complures de Ar- 
chiepiſ opatu Cantuarienſi, et 
canſuetugings nonnul/as fibi 
arripuit, atque aſurpans ſux 
dominationi (addidit) 

Paſtea vero non multo tem- 
pore contigtt prefatum Lan- 
francum Cadomenſis eccleſiæ 


Abbatem juſſu Regis in An- 


gliam quaque venire, atque in 
Ap ſcopatum Cantuar', Deo 
deſ ponente, totius Anglize 


primatum ſublimatum - eſſe, 


ubi dum aliquandiu refideret, 
et aniiquas eccleſie ſug terras 
multas fibi deeſſe indeniret, 
et ſuorum negligentia anteceſ- 


forum iilas diſtributas atque 


diſtradtas fuiſſe reperiſſet, di- 
ligenſer inquiſita et bene cog» 
nila verilate, Regem quam 
citius potuit, et non pigre 
inge requifivit, ut TFuftutia 


ſecundum legem fibi fieret, 


&c.” And thus much by 
way of addition to my for- 
mer Preface ſhall ſuffice. 


I have inthis ninth Work 
reported certain cales which 
have 


Xil 
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have been adjudged and 
reſolved, together with the 
reaſons and cauſes thereof, 
to the end the learned that 
know the law may be con- 
firmed, ſuch as know it 
not may be inſtructed, the 
poſſeſſions and intereſts of 
all in general according to 
right ſtrengthened and 
quieted, love and charity 
between man and man con- 
tinued, unneceſſary ſuits, 
the cauſes of ' contention 
and expence, prevented, 
and the reign of our dread 
ſovereign, for his zeal of 
Juſtice, renowned and ho- 
noured. ; | 


And it is very obſery- 
able out of what root 
the doubts and queſtions 
herein adjudged and reſolv- 
ed did grow: the moſt 
difficult whereof do ſpring 
out of theſe two roots, 
either out of ſtatutes en- 
acted in that ſupreme 
court of Parliament (where- 


caſus nonnullos, una cum 
rationibus cauſiſque eo- 
rundem Judiciorum, ju- 
dicatos et defimtos in 
publicum promit, ad 
doctos, legem intelligen- 
tes, confirmandos, neſci- 
entes inſtituendos, ad 
Poſſeſſiones et jura uni- 
uſcujuſque (prout decet ) 
in pace ſtabilienda, ad 
amorem et chariuatem 
ſovendum, ad querimoni- 
as minus utiles præciden- 
das, litis ac diſpendii 
fontes occlugendos, ad 
ſupreme denique Maje- 
ftatis regimen, a ſuo in 
Juſtitia rite adminiſtranda 
fervore et ſplendidius ei 
honore auctius redden- 
dum. 

Res imprimis obſerva- 
tione digna eft, e qua 
ſtirpe quaſtiones et con- 
troverſiæ modo decrets 
ac diſcuſſæ germinave- 
rint; quippe quarum per- 
plextores e binis his radi- 
cibus pullularint, wel ex 
ſtatutis in ampliſſima illi 
Parliamenti Curia (de 


of I have ſpoken) or out of qud ſupra dixi) editis et 


ſuppoled variety of opi- 
nions and rules in our 
books. Out of acts of 
Parliament principally in 
two ſorts, either when an 
ancient pillar of the com- 
mon law is taken out of 
it, or when new remedies 
are added to it: by the 


fancitis, vel ex imagina- 
ria illa potius quam vera 
opinionum, regularumque 
in libris noſtris diſcre- 


Pantia: ex atlis comi- 
talibus ducbus præcipue 
modis; antiquo aliquo 
nimirum legis ſublalo 


fundamento; aut recen- 
ſioriò ul 
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tioribus - appoſitis remedi- 
is: e primo cum pericula 
tum difficultates exoriun- 
tur: à ſecundo, lex rette 
apprebenſa, neutiquam fit 
commodior, fed multi- 
fariam impedita, vis jus 
plus nimis enervatur : ha- 
beas hoc unum -exemplar 
loco utrinſque: In 5 E. 
3. 14. Dominus Milli- 
elmus Herle, ſupremus in 
Curia Placitorum Com- 
munium Judex, ait, ſta- 
tutum De donis condi- 
tionalibus ſtabilitum fu- 
iſſe regnante Edwardo 
primo, (qui (inquit) Re- 
güm omnium anteceden- 
tium fuit ſagaciſſimus,) 
idgue bareditatis ſangui- 
ni donalorum ſtabiliendæ 


cauſa: hoc tamen ipſum - 


ſtatutum dum unum e 
legis firmamentorum præ- 
cipuis labefaftaret fmul 
ac reſcinderet (videlicet, 
quod hereditates uni ver- 
Je eſſent feudum ſimplex) 
proſpicere nullius potuit 
prudentia reſtrictis hiſce 
heredilatibus qualia vel 
quanta fiinul irruebant 
incemmeda: fed ad boc 
aigitum quaſi intendi, in 
prefationibus 3. & 4. 
mei operis : hujus itaque 
generis innovalients de- 
fiutuende voto, nibil am- 
plius tude dicam hoc 
tempore. Quod ad ima- 
ginariam illam opinio- 


firſt ariſe dangers 
difficulties; and by the 


ſecond the common law 


rightly underſtood is not 
bettered, but in many 
caſes ſo fettered, that 
it is thereby very much 
weakened. 
ample for both: in 5 Ed- 
ward 3. 14. Sir William 
Herle, Chief Juſtice of the 
Court of Common Pleas, 
ſaich, that the ſtatute 
De donis conditionalibus 
was made in the reign of 
King Edward the firſt, 
(who (faith he) was the 
moſt ſage King that 
ever was,) and the 
cauſe of the ſtatute was 
to falve the heritage in 
the blood of them to whom 
the gift was made; and 
yet that ſtatute thaking a 
main pillar of the law, 
that made all eftates of 
inheritance fee- ſimple, no 
wiſdom could toreſee ſuch 
and ſo many miſchiefs as 
upon thoſe fettered inheri- 
tances followed : but hereof 
have I given a touch in the 
Prefaces to my third and 
fourth work: and there- 
fore deſiring that this kind 
of innovation might be 
lefr, 1 will for this time 
leave it. Concerning the 
ſuppoled variety of opini— 
ons and rules in our 
books, I truſt in many 
caſes herein the ſtudious 

reader 


and 


Take one ex- 


Co. Lit. 19. As 


392- b. 
10 Co. 38. b. 


Cawley 132. 


guere debemus) they 
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reader ſhall obſerve (as in 
my former works he hath 
done) that the law truly 
diſtinguiſhing (for ubi lex 
non diſtinguit, nec nos diſt in- 
be in 
theſe caſes well and juſtly 
accorded. And ] affirm it 
conſtantly, that the law is 
not incertain in abſtracto, 
but in concrete, and that 
the incertainty thereof is 
hominis vitium, and not 
profeſſionis: and to ſpeak 
plainly there be two cauſes 
of the uncertainty thereof 
in concreto, viz, præpoſtera 
leftio and præ propera Praxis, 
prepoſterous reading and 
over- ſoon practice. 


A ſubſtantial and a 
compendious report of a 
caſe righily adjudged doth 
produce three notable ef- 
tects ; firſt, it openeth the 
underſtanding of the read- 
er and hearer; ſecondly, 
it breaketh through diff- 
culties; and thirdly, it 
bringeth home to the hand 
of the ſtudious, variety of 
pleaſure and profit: I ſay 
it doth ſet open the win- 
dow of the laws, to let 
in that gladſome light, 
whereby the right reaſon 
of the rule (the beauty 


num et regularum libro- 
rum noftrurtm diſcordiam 
attinet, obſervabit (ut 
ſpero) fludioſus lektor ex 
multis in lucem jam editis 
caſibus (quod et prioribus 
meis obſervavit eperibus) 
eam, fi que forte fe eblu- 
lerit, diffs vlatem ac diſ- 
crepanty:m ſciie pariter 
et (ut dicam) adamuſſin 
reconciliari. Quin et hoc 
audacter pronuncio, legem 
non eſſe incertam in ab- 
ſtradto, ſed in concreto, 
ejuſque incertitudinem eſſe 
hominis vitium, non pro- 
feſſionis;, et, hoc palam 
profitear, ejus que habe- 
tur mcertitudinis in con- 
creto duas ſolummodo eſſe 
cauſas, viz. prepoſieram 


 leftionem et pr axin pre- 


properam. 

Vera et ſuccinfta ca- 
ſus relatio refle dyudi- 
cati tres habet effetIus 
notandos; 1. Tum le- 
genlis tum audientis a- 
perit intelligentiam; 2. 
Scrupulos perrumpit; 3. 
Studentis manum e de- 
liciarum et emolumenli 
varietate implet: pandit 
dico legis feneſtras, ut 
læliſica illa lumina, que 
reddam regulæ ration:m 
(legis ſplendorem) per- 
ſpici faciant evidenter, 
admittantur; nucem du- 
ram frangit ut facile Ju- 

| cunda 


chan deguſtetur nuclen; 
ornat denique fruftuum 
jucundorum et utilium va- 
rietate Fepofitoria illorum 
qui nec plantaverunt nec 
irrigaverunt., Quæ (ca- 
fibus tortugſis es difficillt- 
mis, five deliberatione 
(nempe ſur demurrer, ut 
loquimut) decifis, five pa- 
lam in curia determinatis) 
nemo ſolus ultimis ſuis co- 
natibus, nec omnes attores 
iph per ſe extra juſtitiæ 
curiam, nec in curia, ſo- 
lenni argumentatione pri- 
us non adbibita (ubi De- 
us opt. max. fitientis jus 
et juſtitiam (ut credere 
cogor) intelligentiam a- 
perit ſimul et extendit) 
attigiſſe unguam potuij- 
ſent. E precipuis enim 
ex aliis legum noſtrarum 
municipalium honoribus eſt, 
ſbinoſjores nunguam de- 
finiri aut diſcerni quæſti- 
ones in tenebris, vel ſub 
filentio ſuppreſis ralioni- 
bus, ſed in fatie (ut di- 
cam) curiæ, idque argu- 
mentis prius habitis ſolen- 
nibus et elaborutis, primo 
per juriſconſultis utrinſque 
partis pro tribunal; (et ſi 
lis agatur in curia placi- 
Forum communium, per 
ſervientes ad legem tan- 
lum); et iterum de tri- 


argumentatia habetur (a 


bunali- per judices, ubi 
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of thE law) may be clearly 
diſcerned; it breaketh the 
thick and hard ſhell, where- 
by with pleafure and cafe 
the ſweetnets of the kernel 
may be ſenfibly taſted, and 
adorneth with variety of 
fruits both pleaſant and 
proftrable, the ſtorehoules 
of thoſe by whom they 
were never planted nor 
watered. Whereunto (in 
thoſe caſes that be fortieſi 
and of great difficulty, ad- 
jodged upon demurrer or 
refolved in open court) no 
one man alone with all 
tis true and uttermoſt la- 
bours, nor all the ackors 
in them themfelves by 
themſelves out of a cvurc 
of juſtiee, nor in court 
without ſolemn argument, 
(where (I am perſuaded) 
Almighty God openeth 
and ifntargeth the under- 
ſtanding of the deſirous of 
juſtice and right) could 
ever have attarned ufo. 
For it is one amongſt 
ot hets of the great honbuts 
of the common laws, that 


caſes of great difficulty are 


never adjudged or reſolved 
in tenebris or ſub filentio 
ſuppreſſis rationibus; but 
in open court, and there 
upon ſolemn and elaborate 
arguments, firſt at the 
bar by the counſel learned 
of either party (and if 


che 
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the .caſe depend in the 
court of Common Pleas, 
then by Serjeants at Jaw 
only); and after at the 
bench by the Judges, 
where they argue (the 
puiſne Judge beginning, 
and ſo aſcending) ſeriatim 
upon certain days openly 
and purpoſely prefixed, 
declaring at large the au- 
thorities, reaſons, and cauſes 
of their judgments and 
reſolutions in every ſuch 
particular caſe (babet enim 
neſcio quid energiæ viva Vox ): 
a reverend and honourable 
proceeding 1n law, a grate- 
ful ſatisfaction to the par- 
ties, and a great inſtruction 
and direction to the atten- 
tive and ſtudious hearers. 
In this, as in the reſt 
of my works, my chief 
care and labour hath 
been (for advancement of 
truth) that the matter 
might be juſtly and faith- 
fully related, and (for a- 
voiding of obſcurity and 


judicibus incipiens junio- 
ribus, & fic curſu af- 
cendente) ſeriatim die- 
bus quibuſdam publice & 
conſulto ſtatis, qui autho- 
ritates, rationes & cauſas 
ſententarium & determi- 
nationum ſuarum fuſius 
reddunt & explicant (ha- 
bet enim neſcio quid ener- 
giæ viva Vox :) Venera- 
bilis in lege & honorandus 
proceſſus, grata partibus 
ſatisfactio, attentis deni- 
que & ſtudiofis auditoribus 
plena inſtitutio. 


Hoc, ſicut & ceteris 
meis operibus, Precipua 
mibi fuit & cura & ſtu- 
dium (ad veritatem eri- 
gendam) ut res rette fide- 
que referretur, & (ad e- 
vitandam obſcuritatem & 
novitatem) ut in met bodo 
legali juridicorumque idio- 
mate plane emitteretur, 
ut nullum produftum teſ- 
timonium ſcienter omitte- 
relur, vel jejune applica- 


novelty) that it might be retur; nulla ex utringue 
in a legal method and in ratio vel argumentum im- 
the lawyers diale& plain- minueretur, nullius five 
ly delivered, that herein expreſſe five tacit? lade- 
no authority cited might retur exiſtimatio; nullus 


be wittingly omitted or 
coldiy applied; no reaſon 
or argument made on ei- 


ther ſide willingly im- 


paired; no man's re- 


author ſeu authoritas 
prolata irreverenter de- 
honeſtaretur ; iique de- 
mque, qui (ut opinor) 
caſus futuri ſint dirigen- 

tes, 
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tes, ad publicam tranqui- 
litatem firmandam, preio 
committerentur & pro- 
mulgarentur. 

Omnipotens Deus (qui 
ſummo ſuo beneficio boc ut 
perficerem vires dedit) mi- 
hi teſtis eſt, me, non ex 
oſtentatione aliqua aut ex 
auducid ſuaſſonis alicujus 
de proprid med ſcientid, 
hiſce me immiſcuiſſe labo- 
ribus : verum tamen in- 
terim eſt, me ab incuna- 
bulis in perſpiciendis cog- 
noſcendiſque multis fuiſſe 
cupidiſſimum: et profeſſi- 
oni mee Þ/uris me agnoſco 
debitorem, quam quod 
omnes mei exantlati pari- 
ter ac fideles retribuere 
queant labores: et ut 
profiteor, - mibi non eſſe 
(Vio enim que mibi de- 
ſunt) quo ſolvam; ita 
fidem meam obligo, me 
nunquam futurum vel in- 
gratum, vel pigrum in 
præſtando quantum max- 
imis meis vigiliis eniti 
Poſſim aut valeam. A 
docto lectore hoc mibi 
in deſiderio eſt, quod et 
grandæ vo Bradtono (ve- 
nerando olim Curia de 
Banco Judici (ut in ar- 
ebivis conſtat) et de le- 
Cidus ſcripiori) fuit, Ut 
fi quid ſuperfluum vel 
perperam poſitum in hoc 
opere invenerit, illud 


putation directly or indi- 
rectly impeached; no au- 
thor or authority cited, un- 
reverently. diſgraced z and 
that ſuch only, as (in my 
opinion) ſhould hereatrer be 
leading caſes for the pub- 
lie quiet, might be im- 


printed and publiſhed. 


Almighty God (who hath 
of his great goodneſs en- 
abled me hereunto) know- 


eth that I have not taken 


theſe labours either for 
vain-glory, or upon pre- 
ſumption of any perſuaſion 
of knowledge : but true ic 
is, that I have been ever 
deſirous to know much: 
and do acknowledge my- 
ſelf to owe much more to 
my profeſſion, than all my 
true and faithful labours 
can ſatisfy: and as I truly 
confeſs, that I have no 
means (for I know my own 
wants) to quit that debt, ſo 
I faithfully promiſe never 
to be found unthankful or 
unwilling to perform what 
by my uttermoit endeavour 
ſhall lie in my power. My 


delire of the learned rea- 


der, with old Bratton 
(ſome time a famous Judge 
of the Court of Common 
Pleas (as I find in record) 
and a writer of the laws) 
is, N ff quid ſuperflu- 
um vel perperam paſitum 

T 
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mn hoc opere invenerit, illud 
corrigat & emendet, vel con- 
niventibus oculis pertranſeat, 
tum omnia habere in memoria 
Sin nullo peccure, divinum 
fit potius quam hamanum.“ 


tranſeat ; tum omnia ha. 


% 


corrigat & emendet, tel 
cbuniuentibus orculis per- 
Bere in memoria & m N. 
ho peccare, divinum fit po- 
tins quam humanum,” 


V alt, 
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Part IX: 


DOW M A N:'s Caſe. 
Mich. 25 & 26 Eliz. 


In in C. B. Rot. 144. 


Filmer, HE aſſiſe came to fecogniſe if Edw. Vavaſot 
York, fl. Eſq. George Vavaſor Gent. Rich. Coats, John 
Lawſon, William Muſgrave, Robert Thiſſylwood, and Rob. 
Ward, unjuſtly, &c. difſeiſed Thomas Dowman Eſq. and 
Elizabeth his wife of their freehold in Spaldington, Willitoft, 
and Southcave, within thirty years now laſt paſt, &c. And 
whereupon the ſaid Thomas and Elizabeth by Henry Creſ- 
ſey their attorney complain, that they diſſeiſed them of fix 
meſſuages, 300 acres of land, 100 acres of meadow, and 200 
acres of paſture with the appurtenances, &c. And the afore- 
ſaid Edward, George, Richard, John, William, Robert Thiſ⸗ 
ſylwood and Robert Ward, by Edward Latimer their attorney 
come, &c. and upon this for certain cauſes the Juſtices here 
ſpecially moving, day is given before the ſame juſtices to the 
aforeſaid Edward, George, Richard, John, William, Robert, 
and Robert to plead here, until Thurſday next following, &c. 
The ſame day is given to the aforeſaid Thomas and Elizabeth 
here, &c. At which day come as well the aforeſaid Thomas 
and Elizabeth, as the aforeſaid Edward, George, Richard, 
John, William, Robert, and Robert, by their attornies afore- 
ſaid: and upon this, and certain cauſes the Juſtices here ſpe- 
cially moving, the aſſiſe aforeſaid is farther adjourned before 
the ſame Juſtices unto the Juſtices Inn in Chancery-lane Lon- 
don, until the morrow of St. Martin next coming, at which 

day at the aforeſaid Inn of the Juſtices, before the aforeſaid 
Juſtices, come as well the aforeſaid Thomas and Elizabeth, as 
the aforeſaid Edward, George, Richard, Jobn, William, Ro-" 
bert, and Robert, by their attornies aforeſaid ; and upon 
this the aforeſaid George, Richard, John, William, Robert, 
and Robert ſay, that they have nothing in the aforeſaid te- 
nements, with the appurtenances put in the view of the 
recognitors of the aſſiſe aforeſaid, and in the plaint aforeſaid 
Vol. V. D ſpecified, 
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ſpeciſied, nor had at the day of the original writ of the aſſiſe 
aforeſaid brought, nor ever after, nor any injury, nor difſeifin 
to the aforeſaid Tho. and Eliz. thereof did: and of this they 
put themſelves upon the aſliſe ; and the aforeſ. Tho. and Eliz. 
likewiſe, &c. therefore let the aſſiſe be taken between them, 
&c. And the aforefaid Edw. anſwereth as tenant of the free- 
hold of the tenements aforeſaid with the appurtenauces put in 
view of the recognitors of the aſſiſe aforeſaid, and in the plaint 
aboveſaid ſpecified, and faith, that the aſſiſe thereof between 
him the ſaid Edward and the aforeſaid Themas and Eliz, 
ought not to be, becauſe he ſaith, that one Peter Vavaſor 
Eſq. was ſeiſed of the aforeſaid tenements with the appurten. 
put in view of the recognitors of the aſſiſe aforeſaid, and in 
the plaint aforeſaid ſpecified (amongſt other things) in his de- 
meſne as of fee; and he being ſo ſeiſed thereof Andr. Wind- 
for, Eſq. Will. Vavaſor, Peter Vavaſor the younger, and John 
Laundere, Gent. heretofore, that is to ſay, on the 2d day of 
Jan. in the 15th year of the reign of the ſaid lady the now Q, 
ſued forth out of the court of Chancery of the faid lady the 
Q. (the ſaid court of Chancery then being at Weſtmin. in the 
county of Middleſex) a certain writ of the faid lady the Q. of 
entry upon diſſeiſin in the p:/, againſt the aforeſaid Peter Va- 
vaſor, Eſq. of the aforeſaid tenem. with the appurten. put in 
view of the recognitors of the aſlife aforeſaid, and in the plaint 
aforeſaid ſpeciſied, with the appurtenances (amongſt other 
things) the ſame Peter Vavaſor, Eſq. then being tenant of the 
frechold of the tenements aforefaid, with the appurtenances 
to the then Sheriff of the county of York directed, (and fo 
plead a common recovery) which recovery in form aforeſ. had, 
was had, and was to the uſe of the aforeſaid P. Vavaſor, for 
the term of his natural life, without impeachment of an 

waſte ; and after his deceaſe, then to the ufe of the eldeſt 
fon lawfully begotten of the body of the ſaid Peter Va- 
valor, Eſq. and the heirs males of the body of the ſame 
eldeſt ſon lawfully begotten; and for default of ſuch iſſue 
male of the body of the ſame eldeſt fon, then to the uſe 
of the feeond ſon of the body of the aforeſ. P. Vavaſor, Eſq. 
lawfully begotten, and the heirs males of the body of the 


fame ſecond fon l.wtully begotten, (and ſo unto the ninth 


fon ;) and for default of ſuch iſſue male of the body of the 
faid ninth fon, then to the uſe of the ſaid Edward Va- 
valor, now defendant, brother of the ſaid Peter Vavaſor, Eſg. 
for the term of his natural life, without impeachment of any 
waſte ; and after his deceaſe, then to the uſe of the eldeſt 
fon lawfully begotten of the body of the ſaid Edw. and the 
heirs males of the body of ſuch firſt ſon; and for default of 
ſuch iſſue male of the body of ſuch eldeſt ſon, then to the 
uſe of the ſecond fon of the body of the ſaid Edw. lawfully be- 

otten, and the heirs males of the body of the aforeſaid ſecond 

a lawfully begotten, (and ſo to the gth ſon of the ſaid Edw.) 
and for want of ſuch iſſue male of the body of ſaid ninth 
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then to the uſe of one George Vavaſor, another brother of the 
aforeſaid Peter Vavaſor, Eſq. for the term of his natural 
life, without impeachment of any waſte; and aſter his deceaſe 
then to the ufe of the eldeſt ſon law fully begotten of the body 


of the ſaid George, and the heirs males of the body of the 
ſame eldeſt ſon lawfully begotten ; and for default of ſuch iſ- 


| ſue male of the body of ſuch eldeſt ion, then to the uſe of the 


ſecond ſon of the body of the aforeſaid George lawfully begot- 
ten, and the heirs males of the body of the ſame ſecond ſon 
lawfully begotten, (and ſo to the ninth ſon of the ſaid George); 
and for default of ſuch iſſue male of the body of the ſaid ninth 
ſon, then to the uſe of one Ra. Vavaſor, another brother of 
the ſaid Peter Vavaſor, for the term of his natural liſe, withs 
out impeachment of any waſte ; and after his deceaſe, then to 
the uſe of the eldeſt ſon lawfully begotten of the body of the 
ſaid Ralph, and the heirs males of the body of the ſame eldeſt 
ſon lawfully begotten; and for default of ſuch iffue male of 
the body of the ſaid eldeſt ſon lawfully begotten, then to the 
uſe of the ſecond ſon of the body of the aforeſaid Ralph law- 
fully begotten, and the heirs males of the body of the ſame 
ſecond ſon lawfully begotten, (and ſo to the ninth ſon of the 
aforeſaid Ralph ;) and for default of ſuch iffue male of the 
body of the ſaid ninth ſon, then to the uſe of one Marmaduke 
Vavaſor, another of the brothers of the aforeſaid P. Vavaſor, 
for the term of his natural life, without impeachment of any 
waſte ; and after his deceaſe, then to the uſe of the eldeſt ſon 
lawfully begotten of the body of the aforeſaid Marmaduke, 
and the heits males of the body of ſuch eldeſt ſon Jawfully be- 
gotten ; and for default of ſuch iſſue male of the body of the 
lame eldeſt ſon, then to the uſe of the ſecond ſon of the body 
of the aforeſaid Marmaduke lawfully begotten, and the heirs 
males of the body of the ſame ſecond ſon lawfully begotten, 
(and fo to the ninth ſon of the ſaid Marmaduke ;) and for de- 
lault of ſuch iſſue male of the body of the ſame ninth ſon, 
then to the uſe of one Rob. Vavaſor, another brother of the 
aforeſaid P. Vavaſor, for the term of his natural life, without 
impeachment of any waſte; and after his deceaſe then to the 
uſe of the eldeſt ſon lawfully begotten of the body of the ſaid 
Robert Vavaſor, and the heirs males of the body of the 
fame eldeſt fon lawfully begotten z and for default of ſuch 
iſſue male of the body of the ſame eldeſt ſon, then to the 
ule of the ſecond ſon of the body of the aforeſaid Robert 
Vavaſor, and the heirs males of the body of the ſame ſe- 
cond fon lawfully begotten, (and ſo to the ninth ſon of the 
laid Robert;) and for default of ſuch ifſue male of the ninth 
lon, then to the uſe of Tho. Vavaſor, another brother of 
the ſaid Peter Vavaſor, Eſq. for the term of his natural, 
lite, without impeachment of any waſte ; and after his deceaſe, 
then to the uſe of the eldeſt fon of the body of the aforeſaid 
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Tho. Vavaſor lawfully begotten, and the heirs males of the 
body of the ſaid eldeſt ſon lawfully begotten ; and for default 
of ſuch iſſue male of the body of the ſame eldeſt ſon, then to 
the uſe of the ſecond ſon of the body of the aforeſaid Tho. Va- 
vaſor lawfully begotten, and the heirs males of the body of 
the ſame ſecond fon lawfully begotten, (and ſo to the ninth 
ſon of the aforeſaid 'Thomas); and for default of ſuch iſſue male 
of the body of ſuch ninth ſon, then to the uſe of Rich. Vavaſor, 
another brother of the ſaid Peter Vavaſor, Efq. for the term 
of his natural life, without impeachment of any waſte ; and 
after his deceaſe, then to the uſe of the eldeſt fon of the body 
of the ſaid Richard Vavaſor lawfully begotten, and the heirs 
males of the body of the ſame eldeſt fon lawfully begotten ; 
and for default of ſuch iſſue male of the body of the ſame eldeſt 
ſon lawfully begotten, then to the uſe of the ſecond ſon of 
the body of the ſaid Richard lawſully begotten, (and ſo to the 
ninth ſon of the aforeſaid Richard ;) and for default of ſuch 
iflue male of the body of the ſaid ninth ſon, then to the uſe of 
the heirs males of the body of Peter Vavaſor of Spaldington, 
Kut. lawfully begotten ; and for default of ſuch iſſue male, 
then to the uſe of the right heirs of the faid Richard Vavaſor 
for ever. By virtue of which recovery and ſeiſin in manner 
and form aforeſaid had, and by force of a certain act of a 


held the 4th day of Feb. in the 27th year of his reign, 
made tor transferring of uſes into poſſeſſion, at Weſtminſter, 
in the county of Middleſex, the aforeſaid Peter Vavaſor, Efq. 
was ſeiſed of the aforeſaid tenements with the appurtenances, 
put in view of the recognitors of the aſſiſe aforeſaid, and 
in the aforeſaid plaint ſpecified inter alia, in his demeſne as 
of freehold, for the term of his life, without impeachment 
of any waſte; the remainder thereof after his deceaſe far- 
ther as aboveſaid expectant; and the ſaid Peter being fo 
teiſed thereof, the ſaid Peter at Spaldington aforeſaid died 
without any iſſue male of his body lawfully begotten ; after 
whoſe deceaſe the ſaid Edward entered into the aforeſaid 
tenements with their appurtenances put in the view of the 
recognitors of the aſſiſe aforeſaid, and in the plaint aforeſaid 
ſpecified (amongſt other things) as in his remainder thereof, 
and was, and yet is ſeiſed in his demeſne as of freehold for 
the term of his life, without impeachment of any waſte. And 
the aforeſaid Tho. Dowman and Elizabeth claiming, &c. 
(and ſo gave colour to the plaintiff.) And the aforef. Tho. 
Dowman and Elizabeth, as to the aforefaid plea of the ſaid 
Edward above in bar of the aſſiſe aforeſaid pleaded, fay, 
that they for any thing in the faid plea before alledged, 
ought not to be barred from having the aſſiſe aforeſaid 
of the tenements aforeſaid with the appurtenances, be- 

cauſe 
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cauſe they ſay, that well and true it is, that the aforeſaid 
Peter Vavaſor, Eſq. was ſeiſed of the tenements aforeſaid with 
the appurtenances in his demeſne as of fee; and he the ſaid 
Peter being ſo thereof ſeiſed, the aforeſaid recovery of the 
tements aforeſaid with the appurtenances was had by the 
aforeſaid And. Windſor, Will. Vavaſor, Peter Vavaſor the 
younger, and John Laundere, againſt the aforeſaid Peter Va- 
vaſor, Eſq. in manner. and form as the ſaid Edward above 
hath alledged : but the faid 'Tho. Dowman and Eliz. farther 
fay, that the recovery aforeſaid, in form aforeſaid, by the 
aforeſaid Andrew, Will. Vavaſor, Peter Vavaſor the younger, 
and John Laundere, againſt the aforeſaid Peter Vavaſor, Eſq. 
of the tenements aforeſaid, with the appurtenances in form 
aforeſaid had, and the ſeiſin of the tenements aforeſaid, with 
the appurtenances thereupon in form aforeſaid had, were to 


and his heirs for ever. By reaſon whereof, and by force of 
the aforeſaid act of transferring uſes into poſſeſſion, &c. the 
aforeſaid Peter Vavaſor, Eſq. was ſeiſed of the tenements 
aforeſaid with the appurtenances in his demeine as of fee; and 
being ſo ſeiſed thereof, the ſaid Peter Vavaſor, Eſq. at Spal- 
dington aforeſaid of ſuch his eltate died thereof ſeiſed, with- 
out iſſue of his body lawfully begotten. After whoſe death 
the ſaid tenements with the appurtenances deſcended to the 
ſaid Elizabeth, then being the wife of the ſaid Tho. Dow- 
man, as ſiſter and heir of the aforeſaid Peter Vavaſor, Eſq, 
by which the ſaid Tho. Dowman and Eliz. in the ſaid tene- 
ments with the appurtenances entered, and were thereof 
ſeiſed in their demeſne as of fee, in the right of the ſaid Eliz. 
until the aforeſaid Edw Vavaſor, and the aforeſaid George, 
Richard, John Lawſon, Will. Muſgrave, Rob. 'Thiſſylwood, 
and Rob. Ward, them the ſaid 'Thomas Dowman and Eliz, 
thereof unjuſtly and without judgment did difleiſe, as they 
above againſt them complain, withour this, that the aforeſaid 
recovery of the tenements aforeſaid, with the appurtenances, 
by the aforeſaid Andrew Windſor, Will. Vavalor, Peter Va- 
vaſor the younger, and John Laundere, againſt the aforeſaid 
Peter Vavaſor, Eſq. in form atoreſaid had, was to the uſes 
in the bar of the ſaid Edward above ſpecified, as, &c. (and 
thereupon the parties are at iſſue.) And the jurors ſay upon 
their oath, that the aforeſaid Peter Vavaſor, Eſq. was ſeiſed 
of the tenements aforeſaid in their view put, and in the plaint 
atoreſaid ſpecified, with the appurtenances in his demeſne as of 
fee; and he the ſaid Peter being ſo ſeiſed thereof, the afore- 
ſaid recovery was had by the aforeſaid Andrew Windſor, 
William Vavaſor, Peter Vavaſor the younger, and John 
Laundere, againſt the aforeſaid Peter Vavaſor, Eſq of the 
lame tenements with the appurtenances in manner and form 
as the aforeſ. Ldw. above in pleading hath alledged ; and fur— 
ther the recognitors of the aſſiſe aforeſaid ſay upon their oath, 
that a certain indenture was made between the aforeſaid Peter 
OR, R Vavalor, 


the only uſe and behoof of the aforeſaid Peter Vavaſor, Eſq. 


Traverſe. 


Verdict. 
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Vavaſor, Eſq. of the one party, and the aforefaid Andrew 
Windſor, William Vavaſor, Peter Vavaſor the younger, and 
John Laundere of the other party, bearing date the firſt day 
of February in the 15th year aboveſaid: the tenor of which 
indenture follows in theſe words, 

« This indenture made the firſt day of February in the 
* 15th year of the reign of our ſovereign lady Elizabeth, by 
te the grape of God Queen of England, France and Ireland, 
« defender of the faith, &c. between Peter Vavaſor of the Mid- 
te dle Temple in London, Eſq. of the one party, and Andrew 
1% Windſor of the ſame houſe, Eſq. William Vavaſor of Lin- 
& ton in the county of York, Gent. Peter Vavaſor the younger 
of Spaldington in the county of York, Gent. and John 
“ Laundere of Staples Inn in or near London, Gent. on the 
© other party, witneſſeth, that it is covenanted, concluded, 
“ condeſcended, declared, and fully agreed betwixt the ſaid 
« parties, and either of the ſaid parties, for him, and his 
* and their heirs, executors, and adminiſtrators doth con- 
„ clude, condeſcend, declare, and agree by theſe preſents to 
& and with the other, his and their heirs, executors, and 
6 adminiſtrators in manner and form following: that is to 
e ſay, Whereas the faid Andrew, William, Peter the youn- 
« per, and John, have this preſent term of St. Hil. recovered 
* to them and to their heirs for ever, by writ of Entre fur dif}. 
„in le pit had and proſecuted againſt the ſaid Peter Vavaſor, 
« Eſq. before Sir James Dyer, Ent. Richard Harper, Roger 
Manweod, and Robert Mounſon, Juſtices to our ſaid 
& ſovereign lady the Queen's majeſty of her court of Common 
„ Pleas at Weſtminſter, colin to the uſual order and 
&«& form of common recoveries heretofore uſed, the manor of 
“ Spaldington with the appurtenances, and divers other 
lands, tenements, and hereditaments, ſituate, lying, and 
being in the towns, pariſhes, hamlets, and fields of Spal- 
“ dington, Willytoft, Gripthorpe, Bubwith, Brighton, 
« Southcave, and Replingham, in the ſaid county of York, 
6 at the time of the ſaid recovery had, being the inheritance 
& of the ſaid Peter Vavaſor, Eſq other than ſuch mefluages, 
© lands, tenements, and hereditaments of the ſaid Peter 
& Vavaſor, Eſq. lately purchaſed of one Henry Johnſon, Eſq. 
© by the names of the manor of Spaldington, 40 meſſuages, 
* 30 tofts, 30 Gardens, three dove- houſes, one windmill, 
«6 2000 acres of land, five hundred acres of meadow, 


F two thouſand acres of paſture, five hundred acres of 


wood, 
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wood, two thouſand acres of moor with the appurtenances 
in Spaldington, Bubwith, Brighton, Willytoft, Gripthorpe, 
Southcave, and Replingham, that the intent and true 
meaning of all the ſaid parties now is, and at the time of 
the ſaid recovery ſo had and ſuffered was, that the ſaid An- 
drew, William, Peter the younger, and John, and their 
heirs, and the heirs of every of them, immediately from 
and after the ſaid recovery ſo had and executed, ſhould and 
ſhall Rand and be ſeiſed of the ſaid manor and of all other 
the lands, tenements, and hereditaments, in the ſaid re- 
covery meant and intended to be compriſed, that is to ſay, 
of and in the faid manor of Spaldington, with the appur- 
tenances, and alſo of and in the meſſuages, toſts, gardens, 
lands, tenements, and hereditameats, with the appurte- 
nances in Spaldingdon, Willytoft, Gripthorpe, Bubwith, 
Brighton, Southcave, and Replingham, at the time of the 
ſaid recovery had, being the inheritance of the ſaid Peter 
Vavaſor, Eſq. the lands, tenements, and hereditaments 
lately purchaſed by the ſaid Peter Vavaſor of Henry John- 
ſon, Eſq. only excepted as is aforeſaid, to the only uſes and 
intents hereafter by theſe preſents ſet forth and declared, 
and to none other uſes, intents, nor purpoſes : that is to 
ſay, to the uſe of the ſaid Peter Vavaſor, Eſq. for term of 
his natural life, without impeachment of any manner of 
waſte, and after the deceaſe of the ſaid Peter Vavaſor, Eſq. 


then to the uſe and behoof of the eldeſt ſon lawfully be- 
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gotten of the ſaid Peter Vavaſor, Eſq. and of the heirs 
males of the body of the ſaid eldeſt ſon lawfully begotten : 
and for default of ſuch iſſue male of the body of ſuch eldeſt 
ſon, to the uſe of the ſecond ſon of the body of the ſaid 
Peter Vavaſor lawfully begotten, and of the heirs males of 
the body of the ſaid ſecond ſon lawfully begotten, &c. 
(and ſo to the qgth ſon of the ſaid Peter.) And for default 
of ſuch iſſue male of the body of ſuch gth ſon, to the uſe 
of Edward Vavaſor, brother of the ſaid Peter Vavaſer, 
Eſq. for term of his natural life without impeachment of 
any waſte, and after his deceaſe to the uſe of the eldeſt fon 
lawfully begotten of the body of the ſaid Edward, and the 
heirs males of the body of the ſaid eldeſt ſon lawfully 
begotten : and for default of ſuch iſſue male of ſuch eldeit 
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e ſon lawfully begotten of the body of the ſaid George Vava- 


4 ninth ſon of the ſaid Ralph.) And for default of ſuch iſſue 
* male of the body of ſuch ninth ſon, to the uſe of Marma- 
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5 fon, to the uſe of the ſecond ſon of the body of the ſaid 
« Edward Vavaſor, lawfully begotten, and of the heirs males 
* of the body of the faid ſecond ſon lawfully begotten, &c. 
„ (and fo to the ninth ſon of the ſaid Edward.) And for de- 
& fault of ſuch iſſue male of the body of ſuch ninth ſon, to 
* the uſe of George Vavaſor brother to the ſaid Peter Vava- 
& ſor, Eiq. for term of his natural life without impeachment 
ce of any waſte, and aſter his deceaſe to the uſe of the eldeſt 


& ſor and of the heirs males of the body of the ſaid eldeſt ſon 
< Jawfuliy begotten : and for default of ſuch iſſue male of 
<* the body of the ſaid eldeſt ſon, to the uſe of the ſecond ſon 
« of the body of the ſaid George Vavaſor lawfully begotten, 
„ and of the hcirs males of the body of the ſaid ſecond ſon 
ce ]awfuly begotten, &c. (and ſo to the ninth fon of the ſaid 
« George.) And for default of ſuch iſſue male of the body 
& of ſuch ninth ſon, to the uſe of Ralph Vavaſor, brother to 
cc the ſaid Peter Vavaſor, Eſquire, for term of his natural 
life without impeachment of any waſte, and after his de- 
«< ceaſe to the uſe of the eldeſt fon Jawfully begotten of the 
& body of the ſaid Ralph Vavaſor, and of the heirs males of 
<< the body of the ſaid eldeſt ſon lawfully begotten : and for 
default of ſuch iſſue male of the body of ſuch eldeſt fon, to 
te the uſe of rhe ſecond ſon of the body of the faid Ralph Va- 
« yaſor lawfully begotten and of the heirs males of the body 
& of the faid ſecond fon lawfully begotten, &c. (and ſo to the 


« duke Vavaſor brother to the ſaid Peter Vavaſor, Eſquire, 
& for the term of his natural life without impeachment of an 
« waſte, and after his deceaſe to the uſe of the eldeſt fon law- 
<«c fully begotten of the body of the ſaid Mar. Vavaſor, and of 
c the heirs males of the body of the ſaid eldeſt ſon lawfully 
C begotten, &c. (and fo to the ninth fon of the ſaid Mar- 
„% maduke.) And for default of ſuch ifſue male of the body 
'« of ſuch ninth ſon, to the uſe of Robert Vavaſor brother 
« to the ſaid Peter Vavaſor, Eſq. for term of his natural 
« life without impeachment of any waſte, and aſter his de- 
<« ceaſe to the uſe of the eldeſt fon lawfully begotten of the 
* body of the ſaid Robert Vavaſor, and of the heirs males 
** of the body of the ſaid eldeſt fon lawfully begotten, &c. 
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« (and ſo to the ninth ſon of the ſaid Robert.) And for de- 
« fault of ſuch iſſue male of the body of ſuch ninth ſon, to 
ce the uſe of Thomas Vavaſor brother of the ſaid Peter Vava- 
« ſor, Eſq. for term of his natural life, without impeachment 
« of any waſte; and after his deceaſe to the uſe of the eldeſt 
« ſon lawfully begotten of the body of the ſaid Thomas Va- 
« yaſor, and of the heirs males of the body of the ſaid eldeſt 
« ſon lawfully begotten, &c. (and to of the ninth ſon of the 
« ſaid Thomas.) And for default of ſuch iſſue male of the 
« body of ſuch ninth ſon, to the uſe of Richard Vavaſor bro- 
ce ther to the ſaid Peter Vavaſor, Eſq. for term of his natural 
ce life, without impeachment of any waſte; and after his 
« deceaſe, to the uſe of the eldeſt fon lawfully begotten of 
« the body of the ſfai4 Richard Vavaſor, and of the heirs 
« males of the body of the ſaid eldeſt fon lawfully begotten, 
« &c. (and fo to the ninth ſon of the ſaid Richard.) And 
© for default of ſuch iſſue male of the body of ſuch ninth ſon, 
eto the uſe of the heirs males of the body of Sir Peter Va- 
« of Spaldington, Knt. lawfully begotten : and for default of 
s ſuch iflue male, to the uſe of the right heirs of the ſaid 


© Richard Vavaſor for ever. Provided, &c.“ 


And farther, the recognitors aforeſaid ſay upon their oath 
aforeſaid, that the aforeſaid tenements, with the appurtenances, 
in their view put, and in the plaint aforeſaid ſpecified, and in 
the recovery aforeſaid compriſed, are parcel of the manors, 
lands, and tenements in the indenture aforeſaid ſpecified, and 
not other, nor divers : but whether the indenture aforeſaid, 
after the recovery aforeſaid, by the aforeſaid Peter Vavaſor, 
Eſq. in form aforeſaid made and had, bearing date the afore- 
faid firſt day of February, and firſt delivered the aforeſaid 1 5th 
day of February in the 15th year aboveſaid, after the recovery 


_ aforeſaid, being to the uſes in the ſame ſpecified, be good and 


ſuſhcient in law, to lead and declare the uſes of the aforeſaid 
recovery of the aforeſaid tenements put in view of the re- 
cognitors aforeſaid, and in the plaint aforeſaid ſpecified, with 
the appurtenances, or not, the ſaid recognitors are altogether | 
ignorant, and thereof pray the advice of the Juſtices aforeſaid, 
and of the court here, &c. And if to the ſame Juſtices, and 
to the court here, it ſhall ſeem, that the indenture aforeſaid, 
by the aforeſaid Peter Vavaſor, Eſq. after the aforeſaid reco- 


very in form aforeſaid had and made, bearing date the afore- 


faid firſt day of February, and firſt delivered the 15th day 
of February in the 15th year aboveſaid, after the recovery 
aforeſaid, being to the uſes in the ſaid indenture ſpecified, 
be good and ſufficient in law to lead and declare a 
ulcs 
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uſes of the recovery aforeſaid, of the tenements aforeſaid, in 
the view of the recognitors aforeſaid put, with the appufte. 


nances, and in the plaint aforeſaid ſpecified ; then the faid 
recognitors ſay upon their oath aforeſaid, that the ſaid reco- 
very of the tenements aforeſaid, put in view of the recogni- 
tors aforeſaid, with the appurtenances, and in the plaint 
aforeſaid ſpecified, was to the ſame uſes in the ſaid bar of the 
ſaid Edward fpecified in manner and form as the ſaid 
Edward in his bar aforeſaid hath above alledged: and 
that the aforeſaid George, Rich. Coats, John, William, Ro. 
bert Thiſſylwood, and Rob. Ward, did not deſſeiſe the afore. 
faid Tho. Dowman and Elizabeth of the tenements aforeſaid 
in their view put, and in the plaint aforeſaid ſpecified, with 
the appurtenances, as the ſaid George, Richard Coats, John, 
William, Robert and Robert, above have alledged; and if 
it ſhall ſeem to the ſame Juſtices, and to the court here, that 
the indenture aforeſaid, by the aforeſaid Peter Vavaſor, Eſq. 
after the recovery aforeſaid in form aforeſaid made and had, 
bearing date the aforeſaid firſt day of Feb. and firſt delivered 
the aforeſaid 15th day of Feb. in the 15th year aforeſaid after 
the aforeſaid recovery is inſufficient in law, to lead and declare 
the uſes of the recovery aforeſaid of the tenements aforeſaid 

ut in view of the recognitors, and in the plaint aforeſaid ſpe- 


cified: then the ſaid recognitors ſay, upon their oath aforeſaid 


that the ſaid recovery of the tenements aforefaid, was not to 
the uſes in the faid bar of the faid Edward ſpecified in man- 
ner and form as the aforeſaid Tho. Dowman and Elizabeth 
above have alledged ; and that the aforeſaid Tho. Dowman 
and Elizabeth were ſciſed of the tenements aforeſaid, put in 
view of the ſame recognitors, and in the plaint aforeſaid 
ſpecified, with the appurtenances, in their demeſne as of fee, 
in the right of the ſaid Elizabeth, until the aforeſaid Edward 
Vavaſor, George Vavaſor, Rich. Coats, John Lawſon, Will. 
Muſgrave, Rob. Thiſſylwood, and Rob. Ward, them the 
faid Thomas Dowman and Elizabeth, thereof unjuſtly and 
without judgment, but not with force and arms, diſſeiſed; 
and then they aſſeſs the damages of the ſaid 'Tho. Dowman and 
Elizabeth, by occaſion of the diſſeiſin aforeſaid, beſides theic 


coſts and charges by them about their ſuit in this behalf ex- 


pended to 20s. and for their coſts and charges to 108. And 
becauſe the Juſtices here will adviſe themſelves of and upon 
the premiſes beſore they give their judgment thereof, day 
is given to the parties aforeſaid, before the Juſtices here afore- 
ſaid, at the Inn of the Juſtices in Chancery-lane, London, 
until Saturday next after a month of St. Michael next fol- 
lowing, &c. to hear their judgment thereof, becauſe the ſaid 
Tuſtices here thereof are not yet, &c. and divers other continu- 


ances, until Saturday next after the morrow of All Souls, 45 
| unt 
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until Saturday next after the morrow of St. Martin, &c. and 
until Wedneſday next after 8 days of the Holy Trinity, &c. 
At which day, before the aforeſaid Rob. Shute and John Clench, 
then Juſtices, &c. at the aforeſaid Inn of the Juſtices, as well 
the aforeſaid Tho. Dowman and Eliz. as the aforeſaid Edward, 
George, Richard Coats, John, William, Robert, and Robert, 
by their attornies come. And becauſe the Juſtices aforeſaid 
here, &c. farther day is given to the parties aforeſaid, before 
the Juſtices of the ſaid lady the Q. to take affiſes in the aforeſaid 
county of York aſſigned, at the aforeſaid caſtle of Vork, until 
Monday the 6th day of Auguſt next coming, &c. before which 
day the ſ:id lady the now Q by other her letters patent, whoſe 
date is at Weſtm. in the 24th year of her reign, the tenor of 
which followeth in theſe words, &c. Elizabeth, &c. to her 
beloved and faithtul John Clench, third Baron, and Francis 
Gawdy, one of her Serjeants at law, greeting: know ye, &c, 
(and then follow the letters patent, &c.) And becauſe the ſame 
Juſtices here will farther adviſe themſelves of and upon the pre- 
miſes, before they give their judgment thereof, day, &c. before 
them the ſaid John Clench and Francis Gawdy, then Juſtices, 
8c. at the aforeſaid Inn, until Saturday next after the morrow 
of All Souls, &c. at which day the aforeſaid John Clench and 
Fran. Gawdy, then Juſtices of the lady the Q. to take aſſiſes in 
the aforeſaid county of York at the Inn aforeſaid came not, but 
withdrew themſelves from the ſaid Inn, becauſe before the ſaid 
day for the infection of the air, and of the mortal peſtilence of 
men in the city of London and the ſuburbs thereof, as alſo in 
the city of Weſtm. then being, the term of St. Michael, which 
then at Weſtm. in the county of Middleſ. was holden at Weſt. 
aforeſaid unto the caſtle of the lady the Q. &c. is adjourned 
and there holden, & c. Afterwards the ſaid lady the Q. by o- 
ther letters patent, conſtituted John Clench, and Fran. Rodes, 
one of her Serjeans as law, Juſtices to aſſiſes in the aforeſaid 
county of York, &c. And the ſaid Juſtices, by virtue of the 
ſaid letters patent, afterwards, that is to ſay, Monday in the 4th 
week of Lent in the 25th year of the reign of the ſaid lady the 
now Q. at the caſtle of York came, before whom then and there 
come the aforeſaid T. Dowman and Eliz. by their attorney afore- 
ſaid, and pray a writ of reattachment to the aforefaid Edw. Geo. 
Richard Coats, &c. that they be before the Juſtices of the lady 
the Q at the next aſſiſes, in her ſaid county of Vork to be taken, 
alligned, to be holden at the aforeſaid caſtle of Vork, to hear 
the record, and their judgment of the aſſiſe aforeſaid, which was 
in the Court of the ſaid lady the now Queen at the caſtle aſore- 
faid ſo that that aſſiſe then be there in the ſtate, as it was in the 
Court of the ſaid lady the now Queen before the aforeſaid John 
Clenci and Fran, Gawdy, Juſtices to aſſiſes, &c. at the afore- 
laid caſtle of York, the aloreſaid Monday the 6th day of Aug. 
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in the 24th year of the reign of the ſaid lady the now Q. on 
which day the aſſiſe aforeſaid was adjourned, before the ſaid 
John Clench and Francis Gawdy, then Juſtices, &c. from the 
aforeſaid caſtle of York unto the aforeſaid Inn of the Juſtices in 
Chancery-lane, London, until the aforeſaid Saturday next af- 
ter the aforeſaid morrow of All Souls then next following, &c. 
at which next aſhſes, holden at the caſtle of York aforeſaid on 
Monday the 29th day of July in the 25th year of the reign of 
the faid lady the now Q before the aforeſaid John Clench and 
Fran. Gawdy, then Juſtices to aſſiſes, &c. came as well the 
aforeſaid FT. Dowman and Eliz. by their attorney aforeſaid, as 
the aforeſaid Edward, George, Richard Coats, John, William, 
Robert, and Robert, by the aforeſaid T'. Hall their attorney; 
and the Sheriff, that is to ſay, Tho. Wentworth, Eſq. then re- 
turned that the aforeſaid Edw. Vavaſor, George, Rich. Coats, 
John, William, Robert, and Robert, had been reattached, &c, 
And upon this, day is given to them to be before the Juſtices 
of the faid lady the now Q of the Bench, in the Bench at Weſt, 
on the morrow of All Souls next coming, to hear and receive 
what to the ſaid Juſtices of the ſaid lady the Queen of the Bench 
aforeſaid, ſhould then ſeem fit to be confidered in this behalf, 
becauſe the ſaid John Clench and Francis Rodes, Juſtices to 
aſſiſes, &c. thereof are not yet, &c. And the aſſiſe aforeſaid, 
with all touching the ſame, to the ſaid Juſtices of the Bench is 
ſent, &c. (The warrant of attorney follows, and the writ of 
reſummons in the roll; and the tenor of the writ of reattach- 
ment and return of the ſaid writ.) Elizabeth, &c. to the 
Sheriffs of York, greeting : reattach Edw. V avaſor, Eſq. Geo. 
Rich. Coats, John, William, Robert, and Robert, or their 
bailiffs, if they ſhall not be found, before our Juſtices to aſſiſes 
ia your county to be taken, aſſigned, at the caſtle of York in 
your county, upon Monday the 22d day of July then next to 
come, to hear the record and their judgment of the aſſiſe of 
Novel diſſeiſin. which was in our Court at the caſtle aforeſaid, 
which ſaid aſſiſe Tho. Dowman, Eſq. and Eliz. his wife there 
arraigned againſt them of 6 meſſuages, 300 acres of land, 100 
acres of meadow, and 200 acres of paſture, with the appurte- 
nances, in Spaldington, Willytoft, and Southcave, fo as that 
aſſiſe then be there in the ſame ſtate as it was in our Court, be- 
fore John Clench, third Baron of our Exchequer, and Fran, 
CGawdy, one of our Serjeants at law, our Juſtices to aſſiſes in your 
county to be taken aſſigned at the atorefaid caſtle of York, on 
Monday the 6th day of Aug. laſt paſt, on which day the al- 
file aforeſaid for certain cauſes, was from thence adjourned 
before the fame our Juſtices unto the Inn of the Jultices in 
Chancery-lane, London, until Saturday next after the morrow 
of All Souls then next following ; and have here the names of 
the pledges, and this writ. John Clench, at the caſtle ot 
Tork, the 11th day of March in the 25th year of our reign, 

Frankland 
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Frankland Creſſy. The within named Edward Vavaſor, 
George, Richard Coats, John, William Robert, and Robert, 
have not any thing, nor any of them hath any thing in my 
bailiwic, by which they can be attached, or any of them can 
be attached, nor have they, or any of them hath a bailiff or 
bailiffs, nor are they, or any of them, to be found in the ſame. 
Thomas Wentworth, Eſq. Sheriff: and now here that is to 
ſay, at Weſtminſter aforeſaid at this day, that is to ſay, at the 
aforeſaid morrow of All Souls, came as well the aforeſaid 
Thomas Dowman and Elizabeth, by the aforeſaid Henry Creſ- 
ſy their attorney, as the aforeſaid Edw. Vavaſor, George Rich. 
Conts, John, William, Robert, and Robert, by Tho. Algar 
their attorney : and becauſe the Juſtices of the bench here will 
adviſe ies of and upon the premiſes, before they give 
their judgment thereof, day is given to the parties here until 
in 8 days of St. Hilary, (and ſo it is continued to 8 days of 
St. Hilary the year following :) at which day here come 2s 
well the aforeſaid Thomas Dowman and Eliz. as the afore- 
ſaid Ed. Vavaſor, Geo. Richard Coats, John, William, Ro- 
bert, and Robert, by their attornies aforeſaid ; and upon this, 
the premiſes being ſeen, and by the Juſtices here fully under- 
ſtood, it ſeemeth to the ſaid Juſtices here, that the aforeſaid 
indenture, by the aforeſaid Peter Vavaſor, Eſq. after the 
aforeſaid recovery, in form aforeſaid made and had, was good 
and ſufficient in the law to lead the uſes of the recovery atore- 
ſaid, of the tenements aforeſaid, with the appurtenances, ſo 
that the ſame recovery of the tenements aforeſaid, with the ap- 
purtenances, in the view of the recognitors of the aſſiſe afore- 
ſaid put, and in the plaint aforeſaid ſpecified by the aforeſaid 
Andrew Windſor, William Vavaſor, Peter Vavafor the young- 
er, and John Laundere, againſt the aforeſaid Peter Vavaſor, 
Eſq. in form aforeſaid had, was to thoſe uſes in the aforeſaid 
bar of the aforeſaid Edward Vavaſor above ſpecified, in man- 
ner and form as the ſaid Edward in his bar aforeſaid above 
hath alledged ; therefore it is conſidered, that the aforeſaid 
Thomas Dowman and Elizabeth take nothing by their writ 
aforeſaid, but be in mercy for their falſe clamour, &c. And 
the aforeſaid Edward V avaſor, George, Richard Coats, John, 
William, Robert, and Robert, go thereof without day, &c. 
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* z Anderſ. 125. HOMAS DOW MAN, Efq. and Eliz. his wife brought 
l 232 an aſſiſe of Novel diſſeiſin before John Clench and Fran- 
1 Rep. Q. 2. 97, Lis Rodes, Juſtices of aſſiſe in the county of York, againſt Ed, 
212, Vavaſor, George Vavaſor, and others; and complained they 
ſ Lech, bs; were diſſeiſed of their freehold in Spaldington, Willytoſt, and 
1 fo, Eliz. 218. Southcave in the fame county, &c. and made their plaint of 
Pad — FP * 6 houſes, 300 acres of land, 100 acres of meadow, and 200 


acres of paſture; and all but the faid Edward Vavaſor pleaded, 

| Nul tort nul diſſeiſin, and the ſaid Edward pleaded, that one 
2 Peter Vavaſor, Eſq. was ſeiſed of the tenements aforeſaid put 
N a in view, and now in plaint in fee, againſt whom Andrew 
| Windſor, Eſq. William Vavaſor, and others, 2 Jan. anny 

regni dominæ El. 15. brought a writ of entry in the poſt of the 

tenements aforeſaid, againſt the ſaid Peter Vs returna- 

ble Octab: Hil. at which day a common recovery was had 

Cr, Jac, 5r2, Againſt him with ſingle voucher, and executed by Habere fa- 
cias ſeiſmam 4 Feb. &c. que quidem recuperatio in formd pred” 

habebat', and was to the uſe of the ſaid Peter for his life with- 

out impeachment of waſte, and afterwards to the uſe of his 

eldeſt ſon in tail, and ſo to the gth ſon in ſeniority in tail, and 

for want of ſuch iſſue, to the uſe of the ſaid E. Vavaſor, bro- 

ther of the ſaid Peter, for his life, without impeachment of 

waſte, and afterwards to the uſe of his eldeſt ſon, and to the 

heirs males of his body, and ſo to the gth fon in their ſeniority 

of the like eſtate z and for want of ſuch iſſue, to the uſe of the ſaid 

G. Vavaſor, Ra. Vavaſor, Mar. Vavaſor, Rob. Vavaſor, Tho. 

Vavaſor, and Rich. Vavaſor, brothers of the ſaid Peter, to every 

of them the like eſtate, with like remainders to their ninth 

iſſue male, in their ſeniority in tail; and aſterwards to the 


ule of the heirs males of Peter Vavaſor, Knight, 1 ns 
egot- 
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begotten; and aftetwards to the uſe of the rights heirs of the 
ſaid Rich. Vavaſor, and alledged the execution of the uſes by 
force of the ſtatute of 27 H. 8. and the death of the faid Peter 27 H. 8. cap. 10. 
Vavaſor without iſſue; after whoſe death he entered as in his 


alledged, but farther ſaid, that the ſaid recovery was to the uſt FACS, 
of the ſaid Peter and his heirs, and that after the death of Pe- 
ter the tenements deſcended to the ſaid Eliz. wife of the ſaid 
Tho Dowman, as ſiſter and heir of the ſaid Peter, &c. abſue 


hoc quod recuperatio predifla tenementorum pred', Ofc. in formd 


ecificat', prout, Sc. And thereupon iſſue was joined, and wad 

1 — bound by the recognitors of the aſſiſe, that — ſaid Peter .. . 
being ſeiſed in fee ſuffered the ſaid recovery“ of the tene- Rep. Q. A. 
ments aforeſaid, as the ſaid Edward had alledged ; and far- 213. 

ther the recognitors of the aſſiſe ſaid, guod guedam indentura 

fadla fuit inter præ fat Petrum Vavaſor & præd' Andream N- 

for and others, the recoverors, of the other part, czus tenor ſe- 

quitur in hæc verb; which indenture bears date primo die Feb- 

ruarii anne 15 El. regine, and witnefſeth* © That it is cove- 


id © nanted, concluded, condeſcended, declared, and fully a- 
of « greed between the ſaid parties, and either of the ſaid par- 
\0 « ties, for himſelf and his and their heirs, doth conclude, 
d, * condeſcend, declare, and agree by theſe preſents to and with 
ne « the other, that is to ſay, whereas the ſaid Andrew, &c. have 
ut « this preſent term of St. Hilary recovered to them and their 
w « heirs by writ of Entrie ſur diſſeiſin in le poſt, againſt the ſaid 
1 Peter Vavaſor, according to the uſual order and form of 
he common recoveries heretofore uſed, the manor of Spalding- 
a- « ton, &c- that the intent and true meaning of all the ſaid 
1d « parties now is, and at the time of the ſaid recovery had and 
7. e ſuffered, was, that the ſaid recoverors and their heirs im- 
4 « mediately from and after the recovery fo had and executed 
h- % ſhould and ſhall ſtand and be feiſcd of the ſaid manor, 8c, 
19 eto the only uſes and intents hereafter by theſe preſents ſet 
ad forth and declared, and to no other uſes, intents, and pur- 
0- e poles, that is to ſay, and declares and expreſſes the ſame 
of uſes mentioned and alledged in the bar of the faid E. Vavalor, 
he without any variance. And farther the faid recognitors of aſ- 
ty file found, that the tenements now put in view were, &c. 
id parcel of the ſaid manor of Spaldington, ed utrum inden- 
0. tura pred' poſt recuperationem pred” per præfat' Petrum Vaua- 
ry for Armig' in forma præd fact & habit ger" dat pred* prims 
th die Februarii ac prim' deliberat” 15 die Februarii anno 15 
he ſupradic: 
Ily | 


mainder, and gave colour to the plaintiffs, To which the ; 
vlaintif replied and confeſſed the recovery, as the ſaid E. ad Ee 


prediftd habit, ſuit ad uſus in barrd pr edie? Edwardi ſupertus 3 
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faule ue, . ar Journ the parties and the record before the Juſtices of the Com- 
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a. 


e, ute ulered (it being without conſideration) immediately after the 
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(a) Poſtea 10. b. 
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ficient to declare and direct the uſes of the ſaid precedent re- 
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ſupradic' poſt recuperationem pred” exiſten' ad uſus in adm 
Specific” fit bona & ſufficiens in lege ad ducendos & declarandos uſu 
pred” recuperationts pred” tenementorum in viſu recognitorum po- 
fit', & in quereld pred” ſpecific” necne iidem recognitores penitus 
ignorant, & inde petunt adviſamentum Fuſtic“ & cur* hic, & | 
videbitur curiæ, that the ſaid indenture is good and ſuſhcient, 
&c. Then they found that the ſaid recovery of the tenements 
aforeſaid was to the fame uſes in the bar of the ſaid E. Vava 
ſor, as the ſaid E. had alledged ; and that the other defendants 
had done no wrong nor diſſeiſin; and if the ſaid indentureis 
not good and ſufficient, &c. then they found againſt all the de- 
fendants. And for difficulty the ſaid Juſtices of aſſiſe did ad- 


mon Pleas, de audiendo & recipiendo quod iiſdem Fuſticiar” di. 
mine Reginæ de præd Banco adtunc & ibid” conſiderand videhi- 
tur in hac parte. And in this caſe two queſtions were moved 
and argued by the Serjeants, at the bar. J I. If the ſaid in- 
denture made after the ſaid recovery, was ſufficient in law to 
direct and declare the uſes of the faid precedent recovery! 
q 2. If upon a ſpecial point in iſſue upon an abſque hoc, the 
recognitors of aſſiſe could give a ſpecial verdia. J And as 
to the firſt it was argued, that the ſaid indenture was not fuf- 


covery, for 5 reaſons and cauſes. 1. When a recovery is 


A. recovery the law adjudges it to be to the uſe of him who ſuf- 
pm aA een 


ſers the recovery and his heirs: then when the uſe in the caſe 
at bar was veſted in Peter Vavaſor immediately after the reco- 
very executed, before the ſaid indentures made, this uſe ſo 
veſted cannot be diveſted by any declaration or agreement ſub- 
ſequent; and the deed indented ſhall not conclude the heir in 
this caſe, becauſe it being ſubſequent, cannot by the law diveſt 
that which was veſted immediately after the recovery had. And 
to this purpole they cited the books in (a) 39 AM. p. 3. & 40 
E. 3. Aſſiſe 357. where an infant brought an aſſiſe againſt J. 
of certain land, the defendant ſaid that J. uncle of the infant, ai 
whoſe heir he is, held the ſaid land of him by homage, e- 
cuage, and four marks rent, and died ſeiſed; and becauſe tie Will 
plaintiſt was within age, he ſeiſed the tenements by reaſon 
of wardſhip: to which the plaintiff ſaid that the ſaid J. held 
in ſocage, &c. to which '. the defendant ſaid, to fay 
that you ſhall not be admitted, for the ſaid J. your uncle 
upon a debate betwixt us acknowledged to hold the fame 
land of us by ſuch ſervices by deed indented ; and demand. 
ed judgment, if he ſhall! be received to fay the — 

al 
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and ſhewed the deed; &c. and that caſe for difficulty was ad- 
journed into this court, and there it was adjudged that the 
{aid acknowledgment or declaration by deed indented ſhould 


Juſtice, who gave the judgment, was, becauſe by the deed 
indented, other ſervices could not be granted, which were 
not due beſore, wherefore take the aſſiſe. So in this caſe at 
bar the deed indented ſubſequent ſhall not conclude the heir 
of Peter Vavaſor, becauſe it cannot deveſt the uſe, which 
was by operation of law veſted immediately after the recovery: 
and they alſo cited 35 H. 6. 33. b. John (a) Crook's caſe, 
where the like acknowledgment by deed indented was made, 
&c. and eſtoppel pleaded ; and it was adjudged, that the de- 
claration by deed indented, for the certainty of the ſervices 
ſhould not bind the heir of the tenant, who was party to the 
ſaid deed indented. Secondly, It was objected, that every 
declaration of uſes upon recoveries, fines, &c. of lands, tene- 


n. — 5 - * 

10 ments, and hereditaments ought to be * certain (otherwiſe 
y? there will be no certainty of inheritances) and this certainty 
he ought to be chiefly in three things, /c. in perſons to whom; 


in lands, &c. of which, and in eſtates by which uſes ſhall be 
limited and declared; and if certainty fails in any of them, 
the declaration is not ſufficient. But here in tbe caſe at the bar, 
there was not any of theſe certainties, when the recovery was 


he ſuſfered ; and therefore the declaration ſublequent inſufficient, 
* Oportet quod certæ perſonæ, cerlæ terre, Sc. & terti Natus 
aſs comprehendantur in declaratione ujuum. The third objection 
Wi was, that the limitation and declaration of the uſes ought to 
> if be compleat of itfeif, without any reference to indentures or 
TY other writings to be made afterwards, for then it is but an im- 


perfect communication, and no compleat declaration: and 


* that it was but a communication they alledged three reaſons; 
And 1. That the uſes were many, and of great variety of eſtates. 
46 2. That it concerned the eſtabliſnment of his inheritance of a 
11. great yearly value in his name and family, and therefore the 
at intention of the parties never was to leave it to the ſliding and 

of- ſlippery memory of men, which would be loſt in a ſhort time, 
. and eſpecially when the ſai! Elizabeth (one of the plaintiffs) 
aſon was his fiſter and heir, before whom he preferred others of his 
held name and blood, 3. Several of the uſes and eſtates could 


not be limited with ſuch qualities and privileges by word 
without deed, as the uſe limited to the ſaid Peter Vavaſor, 


ncie P 2 - * * 
** (and to divers others) for lite, without (b) impeachment 
and- of waſte, which privilege to be diſpuniſhable of watte, 


none can have by word without deed 3 and therefore all 
the words which paſſed betwixt the parties before, or at 


the ume of the recovesys were referred to indentures 
Vol. V. U. to 


rarys 
and 


not conclude the heir of J. and the reaſon of Thorp Chief 


(a) Br. Eſtoppel 
2 Jo 

Fitz. Eſtop. 67. 
8 Co. 54. 3. 
Plowd. 136. a. b. 
Nob. 31. 

Co. Lit. 12. a. 
Poſte a 10. b. 


* Poſtea 10. a. 


(5) 7 Co. 8 3. 8. b. 


82. b. Co. Lit. 
220. a. Poſtea 
10. b. Moor 
317, 327. 2 Inſt. 
146. 2 Oo. 23. 
a. b. 82 2, 

& C . 03-8: 

Dy. 10. pl. 37. 
47. pl. 11. 
Bridgm. 102. 
Hob. 132 Hetl. 
77. 1 Roll. Rep. 
182, 183. 

2 Kl. Rep. 325. 
2 Lecn 128. 

3 Len. 228. 

4 Leon. 71. 

Co. El. 40, 4m. 
Plowd. 135+ b. 
141. 3. 9 H. 6. 
35-4. F.tz. 

W .fte 39. 1 Fi. 
7. 15.4. 21 He 
6. 47- . 20. H. 
7. 4. 3.22 f. 7. 
24. 3. Jt. a. 

1 Bu'ſtr, 135. 
Perc. ſ:d. 721. 
19 fl. 6. 63. d. 
10 H. 7. 3. as 
16 H. 7 4. b. 
Poph. 193, 104, 
195. 8 Co. 76.9. 
Br. Waſte 71, 
Lach. 20G, 
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cauſe it tends to prove matter in fact; and therefore the mat- 
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to be made thereof, and ſo but a communication, and no 
compleat agreement: ia id perſectum eft quod ex omnibus 
ſuis partibus conſlat, et nibil perfectum eft dum aliquid reflat agen- 
dum. The 4th objection was, that the ſaid indenture was but 
directory, and declaratory of the uſes of the recovery, and 
was not of any force to raiſe or create any uſe: then when 
the iſſue is, whether the ſaid recovery was ſuffered to the ſaid 
uſes mentioned in the bar, the ſaid indenture fubſequent 
might peradventure be good evidence to perſuade the recog- 
nitors of the aſſiſe, that the ſaid recovery was ſuffered to the 
ſaid uſes, but of itſelf being ſubſequent to the recovery it is 
not ſuſhcient in law to direct the uſes of the precedent reco- 
very, unleſs by the agreement of the parties the uſes were fo 
declared before, or at the time of the recovery, and then the 
declaration precedent, and not that which was ſubſequent, 1s 
the declaration which binds in law, and the ſubſequent is but 
evidence to prove the precedent : and therefore if the ſaid Ed. 
Vavaſor had pleaded the ſaid recovery, and pleaded alſo the 
indenture ſubſequent to the eſfect as the recognitors have 
found it, that would be altogether inſufficient, for the inden- 
ture ſubſequent is but the report and evidence of a former 
thing, /c. ** that the true meaning of all the ſaid parties, &c. 
at the time of the ſaid recovery, &c. was, that the ſaid re- 
„ coverors, &c.” and evidence ſhall never be pleaded, be- 


ter in fact ſhall be pleaded; and if that is denied, the evi- 
dence is to be given to the jury, and not to the court. And 
therefore in 9 E. 3. 5. b. and 6. a. John Darcy brought a 
Quare impedit againſt the Biſhop of Durham, of a diſturbance 
to preſent to the church of Simondſbury, and declared that 
King Ed. 2. was ſeiſed of the manor of Wreckes in Tindale 
to which the advowſon is appendant, and preſented, &c. and 
made the deſcent of the manor to the King that now is, who 
gave the manor, with the ſees and advowſons to the plaintiff 
and his heirs, &c. to which the defendant ſaid, that the ad- 
vowſon is not appendant to the manor, &c. to which the 
plaintiff replied, that to this averment the deſendant ſhould 
not come, for we ſay, that one Ed. late King of Scotland, 
was ſciſed of the manor of Wreckes, and of the advowlon, 
and preſented to the church as appendant, and ſhewed how 
afterwards the manor came to the hands of King Edward the 
grandfather by forfeiture of John Baliol, and ſhewed how 
afterwards the Kings preſented as appendant to the ma- 
nor, Wherefore the plaintiff did not conceive that 
againſt ſo many preſentments as appendant, that the de- 
fendant ſhould be received to ſay that the advowſon 1s 
not appendant, And Sir William Herle, who gave the 

rule 
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rule, ſaid, the preſentments of which you ſpeak are but evi- 
dence to the jury that the advowſon is appendant, and evi- 


dence ſhall not ouſt the defendant of his plea. T he fifth and 


laſt obi:Ction was, that if theſe declarations ſubſequent ſhould 
be ſufficient in law to declare the uſes of a precedent recovery, 
foraſmuch as they will be reſtrained to no certain time, and 
therefore may be made many years after, by that means, eſtates, 
leaſes, and intereſts in and out of the lands veſted in the mean 
time would be thereby defeated, which would be full of miſ- 
chief and inconvenience. And the caſe of Arthur (a) Baſler, 
which you may ſee reported by the Lord Dyer, 3 & 4 Fh. & 
Ma. 136. that indentures made four years after a recovery 
were held ſufhcient to declare the uſes of a precedent reco- 
very, was agreed to be good law; ſor in the ſaid caſe of 
Baſſet the recovery was ſuffered in 16 H. 7. and the inden- 
tures made anno 20 H. 7. (which was long before the ſtatute 
of transferring of uſes into poſſeſſion) at which time an uſe 
being but a thing in confidence might be directed and altered, 
according to the intention of the parties. And after the cafe 
had been often argued by the Serjeants at the bar, the caſe 
was argued by the Juſtices at the bench. And it was unani— 
mouſly reſolved by all the Juſtices of the bench, that the ſaid 
indenture (b) ſubſequent was ſufficient to direct and declare 
the uſes of the precedent recovery againſt the ſaid Peter Vava 

ſor and his heirs, for ſo it is concluded and declared by the 
deed indented, that the intent and true meaning of ail the 
parties now is, “and at the time of the ſaid recovery was, 
ee that the ſaid recoverors, &c. ſhould ſtand ſeiſed, &c. to the 
« only uſes and intents by theſe preſents ſet forth and declar- 
“ ed, and to no other uſe, intent, or purpoſe.” Againſt 
which expreſs afhrmation and declaration by deed indented, 
the ſaid Peter or his heirs ſhall never be admitted or received 
to ſay, that no ſuch uſes were declared at the time of the ſaid 
recovery, but that the ſaid recovery, notwithſtanding the ſaid 
ſubſequent declaration ſhall be conſtrued and adjudged by 
force of an uſe implied by operation of law, to be to the uſe 
of the ſaid Peter and his heirs : but this declaration by the ſaid 
deed indented has this operation in law againſt the ſaid Peter 
and his heirs, that there was a preſent, certain, and compleat 
agreement and declaration of the faid uſes at the time of the 
ſaid recovery, for ſo the indenture expreſsly purports 3 and 
therefore all that has been objected, that the declarat ought 
to be precedent, or preſent and (c) certain and compleat, and 
not as a communicat. with reference to matterto be put in writ- 
ing after w. was well agreed; butnow this deed indent. injud 2 
E 2 0 


10 


(2) 2 Roll. 782. 
Jenk. Cent. 212. 


Dy. 136. pl. 17, 
&c. 


(B)Hutt, Arg. 48. 
Moor 192 

2 Roll. Rep 561. 
1 Vent. 368. 
Poſtea 11. 0. 
. Jac. 512. 


(e) Ant. 9. A. 
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of law doth import and witneſs againſt the ſaid Peter Vavaſor 

and his heirs, foraſmuch as nothing appears to the contrary, 

that there was a certain and compleat declaration of uſes at 

the time of the ſaid recovery, and this ſtands upon pregnant 

and apparent reaſon ; for in as much as Peter and his heirs 

are only to take advantage for want of declaration of uſes, rea- 

ſon requires, that this declaration of the ſaid Peter by his deed 

indented ſhould ſtand againſt him and his heirs: and this 

(% 30 Al. 3. cafe is not like the ſaid cafes in (a) 39 Aſſ. & 46 E. 3. cited 

3 3* hefore; for in ſuch caſe, if the lands were held before in 

Antes 2. b. ſocage, the tenant could not create or grant knight's ſervice, 

which was not due before ; and in the record the inſant was 

not made heir to J. But here without queſtion Peter V avaſecs 

the tenant of the land might at the time of the recovery limit 

what uſes he would, and Eliz. is heir to Peter: and the rea- 

©) 353-6.33-b- ſons of the book in (b) 35 H. 6. are, 1. The heir in ſuch caſe 
Br. Eſtop. 23. 

Fitz. Eſtop. 579. was not bound, becauſe the words of the charter were but by 

3 Co. 54. a way of reeital!:: 2. That the words of the deed indented were 

3 136 a. b. all the words of the lord, and not of the tenant, the heir of 

Co. 132.2, Whom ſhould be bound, and that the brother of the half blood 

Ant. g. 4. was not heir to the tenant, who was party to the deed. But 

in our caſe, I. It is not by way of recital, but an exprefs affr- 

mation and declaration: 2. It is the acknowledgment and 

declaration of the tenant of the land itſelf, and the ſaid Eliza- 

beth one of the plaintiffs is heir to Peter Vavaſor. Vide 10 

E 3. 22, 24. Rob. de Vale's caſe. And as to the objeQion 

(c) Ant. 9.3 which was made, that the ſaid privilege to be without (c) im- 

hope rg peachment of waite cannot be without deed, &c. To that 

it was anſwered and reſolved, that if it was admitted tht 2 

deed in ſuch cafe ſhould be requifite, yet without queſtion 

all the eſtates limited would be good; although it is admitted, 

that the clauſe concerning the ſaid privilege would be void. 


And therefore if a man enfcoffs one by parol to the uſe of A. 


for life, without impeachment of waſte, with divers remain- 

ders over, admitting that the clauſe of without impeachment 

| of waſte in ſuch cafe ſhould be void; yet the eſtate for life, 
(4) 5 Co. 26. with the remainders over is well executed. And a (4) difter- 
S ence was taken beween indentures precedent, which ſhall 


1 Brown. 191. . _ 
x Roll. RR direct the uſes of a fubſequent recovery, and indentures fub- 


Palm. 507. ſequent : for when precedent indentures are made, and aſter- Ml 


Cr. El. 218. * 0 8 
ie 22 wards a recovery follows accordingly, there no averment can 


2 Co. 76, a, be taken by parol, that the recovery was to other uſes than ate 
declared in the indenture ; for nothing veſts in any till the 
recovery is had; and in ſuch cafe a declaration by parol will 
not control the declaration by deed : but againſt an inden. 
ture ſubſequent, declaring the uſes of a recovery precedent, 
there, averment may be taken that other uſes, than in ſuch 

| indeu- 
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indenture are declared, were expreſſed and limited before and 
at the time of the recovery, becauſe by ſuch limitation, the 
uſe and eſtate was-veſted according to ſuch limitation, which 
cannot be deveſted by any declaration by indenture ſubſe- 
quent. It was alſo reſolved (as appears beſore) that the ſaid 
declaration ſubſequent by deed "indented ſhould ſtand good 
azainſt the ſaid Peter Vavaſor and his heirs, for as much as 
appeareth, there was no other declaration of any other uſe: 
but if after the recovery had, Peter Vavaſor had fold, or 
given, or charged the lands to others, which would be de- 
feated and annulled by the declaration ſubſequent, there ſuch 
ſubſequent declaration of itſelf ſhould not ſubvert the mean 
eſtates, charges, or intereſts, unleſs it could otherwiſe be 


proved, that by the certain and compleat agreement of the 


parties. the recovery was had to ſuch uſes, for by judgment 
of law ſuch declaration ſubſequent ſhall be ſufficient, when no 
other certain and compleat declaration or limitation of any 
other uſe, either at the time, er before the recovery be made, 
or any eſtate or intereſt meſne be veſted : and as when a com- 


mon recovery is ſuffered without conſideration, it is in judg- 


ment of law, without any proof to rhe uſe of him who ſuffers 
the recovery, if nothing is proved to the contrary ; ſo when 
ſuch ſubſequent declaration (as in the caſe at bar) is made, it 
ſhall be ſufficient of itfelf, without any other proof of the de- 
claration of the ſame uſes, either before, or at the time of the 
recovery, if no other limitation of the uſe was made, nor any 
meſne eſtate or intereſt of any other thereby defeated. And 
becauſe the intention of the parties is the direction of uſes, in 
the argument of this caſe many caſes were put, where an act 
ſubſequent ſhall declare the intention of a general act prece- 
dent: as if (a) tenant in tail has iſſue two daughters, and 
dies, and the elder enters into the whole, and afterwards 
makes a feoffment thereof with warranty, this is a lineal war- 
ranty for one moiety, and a collateral warranty for the other, 
for the feoffment ſubſequent ſhall declare the intention of the 
general entry, that it was only for herſelf, or otherwiſe it 
would be a warranty which commenced by diſſeiſin for one 
moiety, and therewith agreeth Lit. cap. Gar. f. 160. So if 
the lord comes upon the tenancy, and takes and drives away 
an ox, if he impounds it, the taking ſhall be adjudged for a 
diſtreſs ; but if he kills the ox, this act ſubſequent ſhall declare 
his intention ab initio, and ſhall make him a (6) treſpafler, and 


therewith agree 12 Ed. 4. 8. b. 28 H.6. 5, &c. And as to the g 


(e) 4th reaſon or objection which was made, that it was but 
matter of evidence tending to prove to what uſes the recove- 


(a) Lit. ſect. 
710. 

Co. Lit. 373. b. 
Lit. &, 161. & 


( Perk, ſect. 

190, 191. 

Gr. [ELL 148. 
Co. 140. b. 

Fitz. Trelp. 

Poſt. X b. 
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ry was had, that has been anſwered before, that in judgment 
of law it 1s ſufficient to declare the uſe when nothing appears 
to the contrary, 2s in the caſe of indentures precedent, or when 
a recovery is ſuffered without any conſideration, and without 
limitation of any uſe: but as to the point of pleading, it was 
reſolved, that as well in the cafe at bar, as in the caſe of an 
indenture precedent, and recovery ſuffered without confidera- 
tion, the uſual form of pleading ought not to be altered, ſc. 
to aver that the recovery was ſuffered to ſuch uſes, and upon 
the evidence the court ought to direct the jury according to 
law, or that they ſhoul:! find the truth of the caſe, as in the 
cale at bar they do. And the Juſtices in this caſe cited a for- 
mer reſolution in the point in the Court of Wards, between 
the ſame parties, Hil. 21 El. the whole ſpecial matter as be- 
fore being found by office, and tranſcribed into the ſame court, 


Hutt. Areum.48. where by Sir Chriſt. Wray, and Sir James Dyer aſſiſtants to 
Moor 192. the ſaid court, and by the advice allo of other Juſtices, it 
2 Roll. Rep. 362. 

1 Vente. 468, Was reſolved, that the ſaid indentures ſubſequent were ſuffi- 
Cro. Jac. $12. Cient to declare the uſes of the recovery precedent, becauſe 
ANt?A 10. as 


nothing appeared to the conttary. Aud as to the fifth and 
laſt reaſon or objection which was made, it was anſwered 
and reſolved, that no milchiet or inconveniency could enſue 
upon this conſtruction, as was pretended at the bar, but great 
inconvemency would enſue on the other fide, for the inhe- 
ritances of many ſubjects in England depend upon ſuch de- 
clarations ſubſequent, or at lealt upon indentures Which in 
truth were delivered after the recoveries ſuffered, or fines 
levied. And theſe reſolutions ſtand with the common opi- 
nion of men learned in the law, and common experience; 
and the alteration of ſuch opinions which concern aſſurances 
of inheritances would be too dangerous. 

As to the 2d point, it was objected, that the jurors could 
"not give their verdict at large, but in a writ of aſſiſe, treſpaſs, 
or the like, where the general iſſue is pleaded, and not when 
iſſue is joined upon a matter coliateral to the point of the ge- 


22 


ue, an, 47 47 i neral iſſue; for there the jury ought to find the iiſue precilcly, 
2 ,, Z7 without giving their verdict at large. And they endeavoured 
1 fee 7 .. to, prove it by reaſon and by authorities in law : for they ſaid 
eee, eker, that at the common law belore the ſtatute of Weſt. 2. cap. 


9. the jurors in every action ought to have given their ver- 
i directly and preciſely, either in the affirmative, or ne- 
gative, according to the iliue joined, and not at large; 
and this is well proved by the ſail ftatute. liem, ordi- 
natum eft, quad Fufiic ad affifas coapiendas WL gn” non com- 


pellunt Juratores Kere preciss fi fas ae iu vel non, dum- 


1,549 


* o 
5 * - 
a” 


4 * ape 6 DR 5 Ys _ - 8 * 
R RN n 8 2 B £ 


N 


8 
wi. 
vv 


. ae I 
. 
. 


Part IX. Dow M AN's Caſe. 


modo dicere voluerint veritatem fadti & petere auxilium j aſticiari- 
orum. Which act as to actions is taken by equity, but only 
to ſuch actions which are general, and have general iſſues, as 
aſſiſe, treſpaſs, and the like, and not to actions which com- 
prehended certainty, although the general iſſue be pleaded. 
It extends alſo to general actions, where the general iſſue is 
pleaded, and not when iſſue is joined upon a ſole and certain 
point out of the general iſſue; and therefore the ſtat. ſays, nn 
compellant juratores dicere precise ſi fit diſſiſina vel non: and that 
is when nul tort nul diſſeiſin is pleaded, which is the general 
iſſue in an aſhſe. And the reaſon thereof was, becauſe upon 
the general iſſues in writs, which comprehend no certainty 
many and doubtful matters may be given in evidence; ſo that 
25 the plaintiff and defendant in ſuch cafes are at liberty upon 


the general iſſue, to give what evidence they will; ſo are the 


jurors at liberty when the matter 1s intricate and doubtful in 
law, to find the ſpecial matter, et petere auxilium juſticiariorum. 
But when either the writ is certain, or when the iſſue is joined 
only upon a point in certain, there they cannot be fo inveigled 
and perplexed, as upon a general writ and general iſſue : and 
this is the reaſon that the ſtat. ſhall be taken by equity, as to 
actions which are in equal miſchief, but not as to iſſues which 
differ in cauſe and reaſon ; and therefore in 7 H. 4. 11. a. J. 
B. brought an action of treſpaſs againſt T. de R. for breaking 
his cloſe, digging his land, /c. three acres of meadow, and 
ſpoiling and carrying away his graſs : the defendant pleaded 
it was his freehold, upon which iſſue was joined, and the 
jury found a ſpecial verdict, /c. that the plaintiff's anceſtors 
were ſeiſed of five acres of lands in another county in fee, 
and the defendant's anceſtor of the ſaid three acres of meadow 
in fee ; and an exchange was made between them by parol 
without deed, ſc. that the plaintiff's anceſtor ſhould have the 
three acres of meadow, and the defendant's anceſtor the ſaid 
hive acres of land, by force whereof each of them entered and 
continued in all their lifetimes, and died ſeiſed; after whoſe 
death the plaintiff entered into both, whereupon the defendant 
entered into the meadow, and was ſeiſed four weeks before 
the treſpaſs, and digged, &c. and prayed the opinion of the 
Juſtices by the ſtatute of W. 2. cap. 30. Hankford, you are 
noc now in an aſſiſe, for your charge is but to ſay, who was 
tenant of the frechold at the time of the treſpaſs ſuppoſed, fo 
you have nothing to do whether the entry be congeable or not; 
wherefore the jury found for the defendant, and upon that 
judgment was given. By which it appears, that upon the ſaid 
collateral iſſue of his freehold a ſpecial verdict could not be 
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given, and that this caſe was out of the ſaid act of W. 2. c. 
ze which act was cited in the ſaid book: and in (a) attaint in 
8 E. 4. 29. the jurors aſked if they might give their verdict at 
large, as in aſſiſe, and the Juſtices ſaid that they could not, 
() 9 H. 7.5. Erian Ch. Juſtice held, that in reſcous, 
which is a writ conceived upon a ſpecial matter, ſc. the tenure, 
diſtreſs, and reſcous, the verdict ſhall not be given at large, 
although the general iſſue is pleaded: ſo in debt, which 
always comprehends certainty, although nil debet is pleaded, 
the verdict ſhall not be given at large, becauſe theſe and the 
like writs, which comprehend certainty, are out of the wil. 
chief of the ſaid ſtatute. But the ſtatute extends to treſpais, 
becauſe the writ is as general as the aſſiſe, becauſe the plaint 
and count in them are general, for which reaſon there the 
verdict ſhall be given at large, and that is by the ſtatute 3 but 
in no ſpecial caſe Where the matter is ſpecially counted, no 
verdict at large. And (c) g H. 7. c. 13. b. Fairfax held, that 
in no caſe where the iſſue is joined upon a certain point, the 
verdict ſhall be given at large, but in treſpaſs, which is a ge- 
neral writ, if the defendant pleads, nt guilty, the jurors may 
give their verdict at large; and fo in an aſſiſe upon nul tort 
nul diſſ-i/in, the jury may give their verdict at large. So in 
23 H. 8. Br. Verdict 85. the court of Common Pleas cannot 
ſuffer verdicts at large in a writ of entry in the nature of an 
aſſiſe, becauſe it is Præcipe, and comprehends certainty. And 
in the Reports of the Lord Dyer, now newly printed, Paſch. 
11 El. Cd) 283, 284 in aſſiſe betwixt Butler and Crouch for 
land in the county of Somerſet, upon an abſque hoc iſſue was 
taken upon a preſcription, upon which the jury gave a ſpecial 
verdict ; and it was reſolved by all the Juſtices of the Common i 
Pleas in cubiculo meo, (as the Lord Dyer reports) that upon W 
this ſpecial iſſue by an ab/qre hoc, and not a general iſſue, a | 
*preciſe verdict ought to be given of the one part or the other; | 

which was a reſolution in the point, as it was ſtrongly urged, 
and over-rules the point now in queſtion. Eut it was reſolved 
by Sir Ed. Anderfon Chief Juſtice, and all the Juſtices of 
the bench, that the ſpecial verdict in the caſe at bar was 
well found; they held, that in all pleas, as wel! of the 
crown as in Common Pleas, fc. actions real, perſonal, and 
mixt, and upon all iſſues joined, either between the King 
and the party, or between party and party, the jury mey 
find the (e) ſpecial matter, which is pertinent, and tends 
only to the iſſue joined, upon which, being doubtful to them 
in law, they may pray the opinion of the court : and this 
they may do by the common la, which has ordained, that 
Mal 
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Part IX. 


matters in fact ſhall be tried by jurors, and matters in law by 
the Judges: And as ad (a) queſtimem facti non reſpondent Ju- 
dices, ita ad gquæſtianem juris non reſpondent jurat'; but their 
duty is to find veritatem fa, and to refer the diſcuſhon of 
the law to the Juſtices, and therefore their finding 1s called 
(b) veredict', quaſs dif? veritatis, the ſaying of the truth, and 
the determination of the Judges is called judicium, quaſi juris 
dium, i. e. Ipſa vive vox juris, the ſaying of the law, and the 
wiſdom of the law was to refer things to perſons in which 
they had knowledge, and were expert, according to the an- 
cient rule, Quæd (c) quiſque norit in hoc ſe exerceat ; and there- 
fore the law will not compel neither the jurors, who have not 
knowledge in the law, to take upon them the knowledge of 
points in law, either in caſes which concern life or member, 
or inheritances, freehold, goods, or chattels, but leave them 
to the conſideration of the Judges; nor the Juſtices of aſſiſe, 
nor any other Judges, be it in Pleas of the Crown, or 
Common Pleas, to give their opinion of queſtions and doubts 
in law upon the ſudden ; but in ſuch caſes have the truth of 
the caſe found, and upon conference and conſideration to ad- 
judge according to the law in ſuch caſes. And therefore it 
was reſolved, that the faid act of W. 2. c. (d) 30. was but an 
aihrmance of the common law; and this appears by the ſtat. 
itſelf, and by authorities in Jaw in all ſucceſhons of ages. 
And as to the ſtatute, the precedent and ſubſequent clauſes 
were confidered, The precedent is, (e) Habeant amnes juſli- 
ciarii de bancis in itineribus clericas irrotulantes omnia plac coram 
eis placitata, ſicut antiquittis habere conſueverunt, which clauſe 
appears to be in aſſirmance of the common law. The ſubſequent 
is, Et (f) de cetero nm ponant juſticiarii in aſſiſas aut juratis 
aliquos jurdtores niſi eos qui ad hoc prius ſint ſummoniti, for at the 


common law they ought to come in by the return of the She- 


riff, And ſo the middle clauſe touching the point in queſtion, 
that Jui“, c. non compellant juratores dicere precise, Cc. 
was but a declaration of the common law, as well for the 
relief of the Jurors, who upon their oath ſhall not be com- 
pelled to find at their peril things doubtful to them in law, 
but alſo for a good caveat to Juſtices of aſſiſe and other 
Judges, that they do not upon the ſudden over-rule queſ- 
tions in law; for every Judge ought in giving his judg- 
ment in doubtful caſes to avoid two things, /c. Præcipi- 
tationem, quia ad pœnitentiam properat cito qui judicat : et moro- 
Jam cunfationem, ſc, either when the law is determined, 
or to make a queſtion in law where none is, to delay 
che party, which is in efiect a denying of jules. 
| N 


"3 


(a) 1 Roll. Reps 
132. 

2 Bulſt. 204, 
251, 305, 314. 
2 Siderf, 127, 
Plowd. 114, bs | 
Poſtea 25. a. 

8 Co. 155. a. 

11 Co. 10. b. 
Co. Lit. 125. 2. 
155. b. 226. a. 
(6) Co. Lit. 
226. a. 

(c) 8 Co. 130. 2» 
11 Co. 10. b. 

12 Co. 66. 

Co, Lit. 125. a. 
13 Ce. 11. 


(d) 2 Inſt. 427, 
422, 423, &c. 


(e) 2 Inſt. 425 


(f) 2 Inſt. 426. 
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And for the better direction of Judges in ſuch caſes, and for 
| the advancement of common right, it is enacted by the next 
(a) Weſtm. 22 Chapter ſollowing, ſc. (a) c. 31. Cum aliguis placitatur coram 
„ aliguibus juſtic', proponat exceptionem ¶ſ. a matter which he ſup. 
hon 428, ? poſes will ſerve him in law) & petat quod juſliciarii eam allocent 
| quam ſi allocare neluerint, & ille qui exceptionem propoſuerit, ſeri. 
bat illam exceptionem & petat quod fuſticiarii ſigillum ſuum apps. 
nant in teſtimonium, juſticiarit apponant ſigilla ſua, &©c. and this 
was to prevent precipitation of Judges in over-ruling, ex im- 
(5) Tudg. e. 19. proviſo, queſtions in law: for it is a good rule in the (5) ninth 
ES . wy chapter of Judges, conſider, conſult, and then give judgment. 
Log "Vile for the bill of exception, (c) 9 Al. p. 8. (4) 11 UH. 4 
Br. Error 110, $2: b. 65. b. 92. a. b. 21 E. 4. 11. b. Regilt. 182. a. b. 
3 ook of Entries, tit. Error in the Diviſion of Exception, 
3 By authorities in law touching the 2d point of the caſe now 
(e) Br. Challenge in queſtion, and 1. of ſpecial verdicts given in criminal cau— 


— 1 Chal- ſes, either in caſe of indictment at the King's ſuit, or in ap- 


(f) Staraf. Pl, peal at the ſuit of the party, 3 E. 3. Itinere North. (%) Coton. 
Cor. 15. a. 284. 5. was indicted of the death of N. and arraigned upon 
165. a, it, and pleaded not guilty, and the jury gave a ſpecial ver- 


dict to this effect, that a contention was moved betwixt them, 
whereupon the ſaid N. now dead ſtruck S. cum quodam bacule 
fraxineo in capite, ita quod cecidit, & pret” S. flatim cum ſur- 
rexit fugit in quantum potuit, & pred' N. ipſum ſecutus fuiſſ.t 
cum pred? baculo ad ipſum inter iiend' fi poiu ſet, & ipjum figa- 
vit uſque quendam murum inter duas domus ſcituatum, ultra quem 
tranſire non potuit ullo made, & cum percepiſſet præd N. ipſum 
velle inter feciſſe cum præd' baculo, & quod mortem ſuam prepriam 
evadere non potuiſſet niſi ſe deſendiſſet, cepit guendam polbac & cip- 
ſum N. cum cod refer wuſſit in capite ita quod flatim inde obitt, Cc. 
unde dic quad pd & je defendend” pred” N. interfecit, & non 
per felomiam aut malitiam præcogitutam, Ec. and this verdict 
finding the matter at large was received, and he had his par- 
(g) Stamf. Pl. don of courſe, and therewith agree 3 E. 3. Corop. (g) 286. 
Cor. 15-2. 16. 43 (%) Aſſ. p. 31. (i) 26 H. 8. 5. a. 44 (4) E. 3. 44. a. In an 
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() 2. pl. appeal of death againſt Will. Halbener, he pleaded not guilty ; 
Cor. 15. 3. and the jury found a verdict at large, /c. that the deceaſed 


Br. Gor 125 ſtruck the deſendant on the neck, fo that he fell to the ground, 
(i) Br. Corone 1. ànd when the defendant was upon the ground, the deceaſed 
{+) Br. Corone drew his knife to have killed the defendant, and the delen- 
12,14. 44A fl. 17. dant lying upon the ground drew his knife, and the deceaſed 


ht gar dag was ſo haſty to have killed the deſendant that he fell upon the 


16, defendant's knife, and ſo killed himſelt : and it was adjudged, 
85 _ + . that ſoraſmuch as the deceaſed killed himſelf in the man- 
> ner, it was adjudged upon this ſpecial verdict, that the de- 
42 E. 4.44.2. fendant was not guilty, and his goods not forfeited. i: 


( *) Supra K. & Fitz. (J) Coron, 94. and therewith agree (% 44 Al. 5 
3 | (a) 45 
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(a) 45 E. 3. 20. a. In a Formedon the demandant counted of (a) 45 E. 3. 19. b 
a giſt made to J. de C. in frankmarriage with Johan the do- Bi. Pfankthr- 
nor's ſiſter, the tenant pleaded, that the tenements were given age x. 
in ſee-{imple, and traverſed, that he did not give them modo Br. Eftates 8. 
A forma as the writ ſuppoſes : and aſterwards by Ni prius Fe: Mal b. 
before Whichingham and Chl're a deed was ſhewed in the 1 Hd 
evidence that the donor gave to J. de C. in liberum maritagium 
tenementa præd cum Johan” ſorore ſua, babend & tenend” tene- 
menta prad”* pred” Fohanni & Fohanne, & heredibus ſuis im- 
perpetuum ; & quia aliqua verba in ditto facto contenta, ſunt in 
liberum maritagium, & aliqua in feeds ſimplici, juratores neſciunt 
indicare ver itatem, & petunt diſcretionem Fuſticiariorum ſuper- 
ind: : and upon this verdict fo found at length, judgment was 
given againſt the demandant, becauſe a fee- ſimple, and not 
an eſtate in frankmarriage, paſt by the deed. By which judg- 
ment it appears, that in a writ which comprehends certainty 
(as in a Formedon) a ſpecial verdict may be given. ide 16 K. 
3. Verdict 21. Vide 42 E. 3. 1. in Dower, 47 E. 3. 19. in 
præcipe quod reddat, upon an iſſue collateral to the point ot the 
writ, 30 E. 3. & 9 H. 7. 3. in Reſcous, 41 E. 3. 10. in Ac- 
compt 40 E. 3. 2. in Debt, 28 H. 8. Dyer 32. b. in Debt. 
Paſch. 1 & 2 Phil. & Mar. Dy. 115. b. in Covenant. Mich. 
1& 2 Eliz. Dyer 173. in Attaint. 2 El. Dyer 192. b. in 
Debt. 9 El. Dyer 260. in Debt. Mich. 10 & 11 Eliz. Dyer 
279. b. in Debt. 13 El. Dy. 300 b. in ejectione firme. 32 H. 
8. Dy. 47. in Treſpaſs. Paſch. 1 & 2 Phil & Mar. Dy. 114. 
in Treſpaſs. Plow. Com. 92. in aſſiſe of freſh force brought 
by the Parſon of Honey-Jane. | | 

And note, reader, in all caſes when jurors find the (5) ſpe- (5) 11 Co. 13.a. 
cial matter doubtful in law pertinent and tending to the iſſue -5 1a 93+ 4. 
which they are to try, there the Court ought to accept it, but > Ra 1 
when they find matter at large which is not pertinent, and Hard. 347. 
tending to the point in iſſue, upon which they are to give their PY- 392: PE 15: 
verdict, there the Court ought to diſallow it, as impertinent to Cra. El. 481. 5 
the iſſue, and to their charge. And upon this difference the Cro. Car. 65, 


= books which have ſome ſhew of contrariety are well reconciled. 7 272: 


For example, in the caſe of 7 H. 4. I. a. the iſſue in (c) treſpaſs, 5 gon — * 


being joined upon the freehold at the time of the treſpaſs, ſor- 114. b. 
aſmuch as it is found that the plaintifF entered into the faid ] Br. Treſpaſs 
three acres of meadow, upon whom the defendant entered, * verdict 10. 
and was ſeiſed by four weeks before the treſpaſs, although Antea 12, a. 
they found an exchange by parol of lands in ſeveral counties 
which was (4) void in law, ſo as the entry of the plaintiff (4) 1 Roll. 814. 
was lawful; yet the iſſue being joined upon the freehold 8 75 
at the time of the treſpaſs, Hankford ſaid to the jury, in FT OY IO 
ſuch cafe, according to law, ſcl. your charge was but to 
ſay, who was tenant of the freehold the day of the 
trelpals; ſo whether the entry of the plaintiff be lawful 

Or 


(a) Br. Awaint 
8 


7. 
Br. Verdict 58. 
Fitz. Verdict 10. 
(509 H. 7. 13. b. 
Plowd, 92. a. 
Br. Verdict 83. 
Antea 12. b. 
(Dyer 283," 
284. pl. 33. 
Antea 12. b. 


Vide antes 7. a. 
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or not, you have nothing to do, wherefore the jury found for 
the defendant. Which book proves, that the jurors cannot 
find matter at large which is not within their charge, and with 
which, having regard to the iſſue joined, they have nothing 
to do: by which 1s ſtrongly implied, that if the ſpecial matter 
had been within their charge, and tending to the iſſue, with 
which they had to do, that it ſhould be allowed ; and in the 
ſaid book of (a) 7 E. 4. 29. a. it doth not appear what was 
the iſſue, nor what ſpecial matter they would have found ; and 
therefore it is to be intended according to the ſaid difference, 
And as to the opinions in (6b) 9 H. 7. in the ſame caſes there 
is difference of opinions, and therefore they are to be recon- 
ciled as aforeſaid. And as to the faid opinion of (c) 11 El, 
and in the ſame caſe there was other clear matter to arreſt the 
judgment ; and the opinion which was conceived in that 
point was in cubiculo, without open argument, and therefore if 
it thall not be intended according to the ſaid difference, it has 
not any warrant of any book ruled in the point, but is againſt 
all the ſaid judgments and authorities in law in all ſucceſſions 
of ages; and afterwards judgment was given in the principal 
caſe, as follows: 

Ad quem diem venerunt tam pred? Tho, Douman & El. quam 
præd' Ed. Vavaſor et Geo. Vauaſor, &c. per attorn' ſuos pral 
et ſuper hoc 5 præmiſſis, et per Fuſlic' hic plene intellectis, vi- 
detur eiſdem Fuſliciarns, quod pred* indentura per prefat Pe. 
Vavaſor Armigerum peſi pred” recuperationem in formd præd 


factam & habitam, fuit bona & ſufficiens in lege ad ducendos & 


declarandos uſus recuperationis præd de tenementis præd cum per- 
tinentiis in viſu peſitis, &c. ſuperius ſpecificatis, & quod recufpe- 
ratio * per præ fat Andream Windſor, &c. verſus prafat 
Pet. Vauaſor Armigerum in formd pred” habita fuit ad eoſd:m 


uſus in pred” barra pred? Edw. Vavaſor ſuperius ſpecificat' ns Wil 


forma prout idem Edwards in barra ſua prad* ſuperius all. 
gavit. Ideo conſideratum efl, quod præd' Thumas Dowmen & 


Elizabetha nihil capiant per breve ſuum pred” ſed ſint in miſerii i 


cordid pro faiſo clamore ſuo, & guod prædicti defendentes eant ind 


fine die. Aftet the ſaid reſolution in the Court of Wards, Dow- 


man, not ſatisfied with it, brought the ſaid writ of aſſiſe aſter the 
death of Sir James Dyer, Chiet Juſtice of the Common Pleas, 
who was a Judge of profound knowledge and judgment in 
the laws of the land, and eſpecially in the form of good 
pleading, and the true entry of judgments, &c. and of a yreat 
piety and ſincerity, who from his heart abhorred all corrup— 
tion and deceit, of a bountiful and generous diſpoſition, and a 

patrou 
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patron and encourager of men learned in the Jaws and expert 
clerks of ſingular diligence and obſervation, as appears by his 
Book of Reports, all wrote with his own hand, and of a hand- 
ſome, reverend, and venerable countenance and perſonage. 
And according to the ſaid differences it was reſolved Mich. 
44 & 45 Eliz. by the two Chief Juſtices Popham and Ander- 
ſon, and by Periam Chief Baron, and Gawdy Juſtice, in the 
caſe of John Littleton, Eſq. which was referred to them by 
the command of Q. Elizabeth. And fo was it reſolved by 
all the Juſtices of the Common Pleas, termino Mich. anno 
9 Facrhi Regis, upon evidence to a jury at bar in the caſe of 
Sir Richard Champernon, who claimed the whole inheri- 
tance of Charles late Earl of Devon, that indentures ſubſe- 
quent were ſuſticient to direct the uſes of a ne precedent 
againſt the Earl and his heirs, for the reaſons and cauſes, and 
with the cautions aforeſaid. 


ANNE 


1 Leon. 284. 
4 Leon. 87. 


(a) 1 Roll. 822. 


Br. Eſſoin 110. 
2 E. 4. 21. b. 
Noy 144. 


(5) Br. Eſſoĩn 
86. 

Fitz. Eſſoin 63. 
(c) Br, Eſſoin 
106. 


Ed mond, to be endowed of the manors of Oxborough, Nec- 
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In C. B. in Dower. 
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\ NNE BEDINGFIELD, late wife of Fdmond Beding- 
field, Eſq. (fon and heir of Henry Bedingfield, of Ox- 
borough in the county of Norfolk, Knt.) brought a writ of 
dower againſt Tho. Bedingfield, Eſq. ſon and heir of the ſaid 


ton, and many other manors, lands, and tenements, in the 
county of Norfolk of a great yearly value, &c. And in this 
caſe divers points were reſolved by the Court of Common 
Pleas. 1. That where in the ſaid writ the ſaid Thomas call 
an eſſoin, it was challenged, becauſe by the ſtatute de ni 
calumniandis made 12 E. 2. it is enacted, quod non jaci 
efſonium in breve de dote : but, becaufe the common (a) el: 
ſoin has been always allowed in a writ de Dote, thereſort 
the Juſtices conſtrued the ſtatute to extend to an eſſoin 0 
the King's ſervice, and not to a common eſſoin, & eo potiu, 
becauſe the ſaid act adds a reaſon of the purview, /. 4 
videtur deceptio & prorogatio juris, and that is properly 
to be intended of an eſſoin of the King's ſervice, which 
is a delay and prorogation of right by a yet 
Vide 4 E. 3. 36. b. (5) 4 Aſſ. pl. 2. Long (c) 5 E. 4. 70.4 
Then the ſaid Thomas purchaſed a writ out of the Chance. 
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ry called a writ of (a) Circumſpecte agatis, ſetting forth, that 
whereas the ſaid Edm. was ſeiled of the manor of Necton in 
the county of Norfolk in fee, and held it of the Queen in chief 
by knight's ſervice, and died thereof ſeifed, the ſaid Thomas of 
full age, prout per quandam inquiſition* compert' eft, Oc. by rea- 
ſon whereof the Queen has ſeiſed as well the ſaid manor, as 
the manors of Oxborough, Aſhil, &c. and becaufe the Q. 
was bound to reſtore the tenements, tam integre, &c. as they 
came to her hands, therefore the Judges were commanded to 
ſurceaſe domina (b) Regina inconſulta + it was reſolved, that 
this writ, which is in nature of an aid prayer of the King 
cannot extend to any manors not ſound in the office, becauſe 
the Q. by the law cannot ſeiſe more manors than are com- 
priſed within the office. And as to the manor of Necton, 
which appears by the writ to be only found in the office, the 
caſe was well debated at the bar and bench And the tenant's 
counſel cited the books of 3 E. 3. 15. 18 E. 3. 38. 19 E. 3. 
Aid de Roy 64. 39 E. 3 8. 46 E. 3. 19. 11 Hl. 4. 39. b. 
5 H. 5. 13. a. & 13 R. 2. Brief 646. 9 H. 6. 40. F. N. B. 
153. f. 154. d. by which it appears that where the heir is 
within age, and in ward of the K. and committed over, and 
is impleaded, or comes in as vouchee in a writ of dower, that 
aid of the King thall be granted ; and although in the caſe at 
bar, it appears by the office mentioned in the writ, that the 
heir was of full age at the time of his anceſtor's death, yer 
that will not make any difference; for the King when he has 
primer ſeiſin, may as well endow the wife in Chancery, as 
where the heir is within age, and in his ward ; and that ap- 
pears by the ſtatute de prerogativa Regis, c. (c 4. Rex af- 
ſignabit viduis poſt mortem virorum ſuorum qui de es tenuerunt in 
capite, dotem ſuam que eis contingit, &c. licet hæredes fuerint 
Pienæ ætatis, eic. And upon theſe authorities and reaſons the 
Court gave day over in the ſame term to the demandant, to 
ſnew cauſe why the writ ſhould not be allowed. At which 
day the ſerjeants of the demandant's counſel (a Pleader of the 
Inner Temple being preſent and alſo of counſel in the cauſe) 
ſhewed cauſe to the Court why the ſaid writ ſhould not be al- 
lowed. They agreed, that in all the books aid was granted of 
the K. in a writ of dower brought againſt the heir, or when the 
heir was vouched within age, and in ward of the K. and it 
ought alſo to be confeſſed, that the granting of it, if it was not 
grantable by law, was not error. But it is enacted by the 
ſtatute de Bigamis (d) c. 3. de ditibus mulicrum uli aliqui 
| cuſtodes hœreditat' maritorum ſuorum cuſlodias habent ex 
dans wel concefſione Regis, five cuſlodes rem petitam tene- 
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(a) 1 Leon. 
28x, 28 5. 

4 Leon. 87. 
Hard. 428. 
Vide for this 
writ 21 E. 3. 44. 
22 E. 3. 13, 14. 
31 E. 3. tit. Sa- 
ver Default 37. 
2 R 3. 13. 

F. N. B. 153. 
f. 1 54. d. & 
Regiſter, &c. 
(5) 1 Leon. 285. 
4Lecon. 87, 

2 Roll. 398. 

1 Roll. Rep. 205. 


(e) 1 Leon 285. 
4 Leon. 87. 
Stamf. Præœrog. 
15 b. 16, 17, &c. 
Poſtea 17. 4. 


(d 1 Leon 285. 
4 Leon. 87. 

2 Inſt. 277. 
Stamf. Præꝛrog. 


16. b. 


(a) Stamf. 
Prærog. 16. b. 
2 Inſt. 271. 
Hardr, 428. 


(5) 2 loft. 271. 


(e) 2 Inſt. 271. 


(4) 4H. 7. 1. a. 
Supra a, 


(-) 6 Co. 57. b. 
Co. Lit. 35 A. 
38. b. 

1 E. 3 1. 2. 
Br. Dower 63. 
1 Roll. 685, 

9 H. 6. 6. b. 


24˙b. 47. Aſſ 15. endow the wife, becauſe after full age of the hel 


per Finchden. 
F. N. B. 148. A. 
150 b. 
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ant, five hæredes dictorum tenementorum wocentur ad warrant, 
fs excipiant, quod fine Rege reſpond non poſſunt, non ideo ſuperſ. 
deatur, quin in logueld pred”, prout juſtum fuerit, procedatur, 
which ſtatute is not vouched or remembered in any of the 
books, and is expreſs in the point, that in ſuch caſes, be the 
heir tenant or vouchee, non ſuper ſedtatur, quin in loqueld, te. 
procedatur, which is ſo well penned, that it extends as well tg 
the ſaid writ of Circumſpecte agatis, as to aid prayer. Andin 
(a) 4H. 7. I. a. b. Tit. Aid le Roy, 33 in dower againſt the 
committee of the King, during the nonage of the heir, the 
defendant ſhewed, how it was found by office, that the father 
of the huſband of the demandant was ſeiſed in fee of certain 
land, and held of the King and had iſſue the huſband, and 
died; and the huſband entered, and died, his heir within 
age, without any livery, and all this matter found by office; 
wherefore the King ſeiſed and committed to the defendant, 
judgment if action ? and thereupon was a demurrer : and it 
was adjudged that ſhe ſhould be endowed: and there Sir Tho, 
(5) Brian Chief Juſtice of C. B. who gave the rule in the 
caſe, ſaid, it appears that right 1s in the King ; wherefore we 
will proceed no farther without aid of the King, wherefer 
ſue to the King: but when (c) Townſend Juſtice cited the 
ſaid ſtatute de Bigamis, which ouſts the party of aid in that cale, 
Brian, having conſideration of the ſaid act, altered his opinioſ 
and diſcharged them from ſuing to the King, and awarded, 
that the demandaant ſhould recover her dower, omnia habert in 
memorid et in nullo penitus errare, potius ] deitatis, quan 
humanitatis. And if the ſaid ſtatute had not been remember- 
ed, the aid alſo had been granted in (4) 4 H. 7. as it had 
been in the ſaid books. But to make a full anſwer to the cal: 
in queſtion, diſtinguenda ſunt tempora, et concordabunt lege, 
The ſaid ſtatute de Bigamis was enacted at a Parliament bed 
4 E. 1. and the ſtatute de prerogariva Regis was made 17 E. 2 
And before the ſtatute de præregativd Revis, the K. when the 
heir was of full age, had but primam ſciſinan capiend” exitu; 
etc. as it is ſaid in the chapter next before; and in ſuch caſe 
the King is not guardian, and therefore cannot endow the Wl 
wife at the common law. For as a writ of dower lay again 
a guardian in chivalry, during the minority of the heir, a 
the guardian might endow her without any ſuit dung Wl 
the minority of the heir, if he would; but after full age, 
although he held over the land for the value of the ma- 
riage, no writ of dower lay againſt him, nor could he 
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he was not guardian, and none who has but a chattl 
(except the (e) guardian ouly) can endow the wile * 
ſreeho. 


Part IX. AxRE BEDTNSFTELp's Caſe, 17 
nt freehold ; neither did a writ of Dower, which is à real action, 
ſe lie againſt him, as appears in 6 E. 3. 16. b. he ought to be (2) (e) Co. Lit. 35. 
TJ guardian, and named guardian, and a writ of Dower brought — 138. d. 
the in ſuch caſe againſt the heir within age ſhall abate, for it ought 5 * 
the to be brought againſt the guardian, and therewith agree 17 * F. z. on, $36 
* E. 3. 72 9 H. 6. 6. b. Vide Temp. E. 1. Dower (6) 863. ** 3. 21, 22. 
12 Vid: 8 E. 3. 63. a. b. Dower lies againſt guardian within age, 85 16 . 
. and againſt the heir at full age, (c) 46 F. 3. 19. 7 E. 3. 10. 20.8. tg 
1 b. 9 (d) E. 4. 31. b. and in 8 E. 3. 15. b. a woman brought = 2 
* a writ of Dower againſt Hen. Bolton as guardian in chivalry, — A 
a 1 who pleaded, that he had nothing but a leaſe for 6 years, of 2 
tain e the leaſe of John Mowbray guardian of the lands; judgment 
and of the writ. And there it is held, that the writ of Dower 


thin e doth not lie againſt (e) him in reſpect of the poſſeſſion, if he (+) Co. 57. b. 


= de not guardian, wheretore the demandant maintained that * F. 3.5. o. 
0 i be was guardian. 2 E. 3 15. b. A writ of Dower brought 


Tho againſt tenant by Elegit ſhall abate. 8 E. 2. Brief 809. Dower 

| te was brought againſt tenant for * years, and abated by award, * 6 Co. 57. b. 

- wo but there Beristord laith, it is good againſt a guardian, be- 8 E. 3. 15. bs 

- cauſe he anſwers in the name of the heir. So the King when 

| the i the heir is of full age, could not by the common Jaw have 

6a, endowed the wife, becauſe he is not guardian, but has in 

wm effect the profits of the land but for a year, and therefore the 

4s, makers of the ſtat. de (/) Bigamis anno 4 E. 1. if the King % 1 Leon. 28 f. 

„n could have endowed the wife when the heir was of full age, 4 Leon: 87. 

un they would have ouſted delays in ſuch caſe as they did, and 3 271. 

'.. © fortiori then when the heir was within age : but at that 6: b. n 

had time, /. 4 E. I. the King when the heir was of full age, could Antea 16. a, 
= not endow the wite, but ſuch power as he has, was given him 

. by the ſtat. De prærogativa Regis, made in 17 E. 2. long time 

by aſter; which act De (g) prerogativa Regis, although it gave (C) Ant. 16. a, 

2 power to the King to endow the wives, &c. licet hæredes fuer 8 Pr ætog- 

12 plene etatis, yet the ſtatute adds, /i vidue ille woluerint ; ſo &.. px up 

phe: as the ſtat. leaves it to the election of the wife, either to be 4 Leon. 87. N 

we endowed in the Chancery. or at the common Jaw, and by 

de conſequence the writ of Dower (which is favoured in law, 

aint and to be likened to no other Præcipe) is not to be ſtayed bx 

* aid prayer in that caſe. Upon which the court took adviſe- 

arg ment and conſideration ; and afterwards the court, for the 

| ol reaſons and cauſes aforeſaid, diſcharged the tenant from ſuing 

*. to the Queen, and gave day, in the beginning of Eaſter term 

1d he next following, to plead an ifluable plea peremptorily. In 7 Show. 273. 
Loi which term the tenant's counſel offered to plead detainment Ball. se 

Li ot charters by the demandant, &c. which was in Eaſter term, — 

012 5 l rinity N e well argued at the bar and bench: 

1 4 on good advic >ratl e poi 

cho. ela br I and conſideration, theſe points were 

Vol. IV, F I. The 
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() Doct pl. 15. 
7 Roll. 679. 

Br: Dower 1. 
18 H. 8. 1. a. 
Dy. 37. pl. 42. 
Plow. 85. 6 is 
4 H. 7. 10. a. 
9 E. 4. 47. a. 
22 H. 6. 16. a. 
(3) Fitz. Dower 
9. Br. Dower 4. 
(c) Fitz. Dower 
6 


(4) 1 Co. 1. b. 
Co. Lit. 6. 8. 

2 Roll. 31. 

11 Co. 0. b. 


ten Winch. 88. 


52 Roll. 751. 
ON. Jac, 688, 
Dy. 202. pl. 71. 
Hurt. 71, 72. 
Winch. 815, 88. 


(g Dyer 202. 


71. 

() Br, Dower 
26. | 

Fitz. Dower 35 
Dy. 230. pl. 53. 
Perk, ſect 357. 


heir if he had, and if not againſt the tenant. In 6 E. 3 20. 


Anne BEpincrittD's Caſe, Part IX. 


1. The (a) charters ought to concern the land whereof 
dower is demanded, and not other lands deſcended to the 
heir. Lide (b) 33 H. 6. 51. a. b. reſolved in the point (c) 22 
H. 6. 42. b. And the law in this caſe well allows that this 
rebutter of the action is a good plea in a writ of Dower for 
two reaſons: 1. The charters are the (4) ſinews of the inhe- 
ritance of the huſband's heir, and ſhe is not worthy to demand 
dower of the huſband's mheritance who will wrongfully detain 
from his heir (by whom ſhe is to be endowed) the muniments 
which might defend the ſaid inheritance; for charters are 
called muniments, a muniendo, quia muniunt & defendunt ba- 
reditatem, c. 2. There is a greater privity when a wiſe is 
endowed of the immediate eſtate, which her huſband's heir 
has by deſcent, than when ſhe is endowed by a ſtranger, or 
of another eſtate ; for if the wife be endowed of the imme- 
diate eſtate, deſcended to her huſband's heir, if ſhe be after 
impleaded, ſhe ſhall vouch the heir, and ſhall be newly en- 
dowed of other lands which the heir has; but if the wife be . 
endowed by the huſband's or heir's alienee, if ſhe be im- 
pleaded, ſhe thall not vouch the alienee to be newly endowed: 
and that is the reaſon that when a woman brings a writ of 
Dower againſt the alience of the huſband, &c. and he vouches 
the heir, the demandant may witneſs that the heir has lands 
deſcended to him in the ſame county (for the (e) original doth 
not extend to another county) and pray that ſhe may 
endowed of his eſtate, and that is for the benefit of her voucher 
to be newly endowed, vide in 4 E. 3. 36. b. and 6 E. 3. 11, 
a. b. the tenant in a writ oi Dower vouched the heir of the 
huſband; and the demandant teſtified that he by deſcent, &c. 
in the ſame county; and (/ judgment was given againſt the 
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b. the wife of a ſtranger brought a writ of Dower, and the 
tenant vouched the heir, &c. the demandant ſhall not recover 
againſt the heir, becauſc there wants privity. In 18 E. 3. 36. 
b. in Dower, the tenant vouched, and the vouchee vouched 
the heir of the huſband of the demandant; the demandant 
teſtified that the heir had aſſets by deſcent in the ſame county, 
the demandant ſhall not recover againſt the heir, but againſt 
the tenant only, for there 1s not immediate privity betwixt the 
demandant and the heir, for the demandant ſhall recover againft 
the heir only, when the tenant in demeſne vouches him. ide 
Regiſt. Judic. 15. 16 E. 3. Dower 56. 3 El. Dy. (g) 20a. 
And that is the reaſon that the heir only ſhall plead detainment 
of charters, and not a ſtranger, as ſhall be after ſaid. Vide 
F. N. B. 8. E. 50 E. 3. 7. b. And the reaſon which Newton 
gives in (5) 22 Hf. 6. 42. b. that the heir ſhall have = 
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plea of detainment of charters, &c. fc. that if the heir had the 
charters of his land, he might perad venture plead in bar of 
her dower, cannot be the reaſon thereof; for when the heir 
has pleaded that he has been always ready, and yet is to ren- 
der dower, &c. if the demandant would render to him his 
charters, it is a full confeſſion of the action, if the demandant 
will deliver the charters, and therefore after the charters deli- 
vered, the heir ſhall not plead over, but the demandant ſhall 
have her judgment immediately, as ſhall hereafter more fully 
- T. 

ä l. who pleads this plea ought to ſnew the (a) certainty 
pf the charters; whereupon a certain iſſue may be joined, or 
What they are in a cheſt or box locked or ſealed ; which im- 
Ports ſufficient certainty, upon which a certain iſſue may be 
len: and in both caſes an action of Detinue may be grounded 
nd brought by the heir, 22 H. 6. 16. a. 2 H. 7. 6. a. 14 
. 6. 4. a. 21 E. 3. 8. b. 18 H. 8. 1. a. 

3. No (5) ſtranger, although he be tenant of the land, and 
as the evidences conveyed to him, can in a writ of Dower 
lead detainment of charters, but this plea lies only in privity, 
(il, for the heir of the huſband, as hath been ſaid. Alſo the 


es 

ds eir in divers caſes is in degree of a ſtranger, and therefore 
th all not plead detainment of evidences, and that he fhall not 
be do in five caſes. 1. If the (c) heir has the land by purchaſe, 
er If the heir has (4) delivered the charters to the wife, he 
1, all not plead detainment of them, for the wife has them by 


is own act, as it is reſolved in 7 E. 3. Dower 101. 3. If 
he heir be not (e) immediately vouched, /c. by the tenant in 


cc. 
he he writ of Dower, but by his vouchce, as has been ſaid 18 
20, 3. 36. b. 4. If the heir comes in as (/) vouchee, having 


to land in the county where the dower is demanded. 5. If 
de comes in as tenant by (g) receit, he ſhall not plead detain- 


ver 
36. ent of charters, as appears in 16 E. 3. Dower 57, 75. 
ed nd many other books; and the reaſon thereof is manifeſt ; 


the true form of pleading in that caſe be well obſerved ; for 
e, who pleads detainment of charters in bar of dower, ought 


it olead, that he has been always ready, and yet is to render 
the over, if the demandant would deliver to him his charters ; 
> nd tenant by receit, or ſuch vouchee as is aforeſaid, cannot 


lead it, becauſe he cannot plead that he has been always 


02. l er; b . 
ent er againſt the heir in ſuch caſes either being vouchee 
ide received, nor can be render to the demandant the 

= F 2 dower 
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(a) Co. Lit. 288. 
b. Doct. pl. 150. 
Py. 230. pl. 53. 
Br. Dower (7. 
Plowd. 8 5. a. b. 
Poſt ea Ic. a, 

Fitz. Dower 17. 


(5) Er. Kl. 367. 
Co. Lit. 20. as 
Poſtea WF 
Doc. pl. 1 50. 
10 Co. 94. b. 
Dy. 220. pl. 62. 
Perle. ſect. 361. 
IO E. 3. 49. 
Fitz. Dow. 112. 
Vet. N. E. o. b.] 


() By 20. pl. 52. 
8 E. 3. 55. 

Do ct. rl. 150. 
(4) Doc. pl. 1 50. 
(e, DoQt. pl. 150. 


Dy. 220. pl. 52. 
VDoct. pl. 1 50. 


(g) Doct. pl. 22, 


151. 
Dy. 230. pl. 53, 


ady to render dower; when the demandant cannot re- 


Co. Lit, 35; 2. 
Cr. Jac, 688. 


Er. Jae. 688. 


Co. Lit. 39. a. 
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dower which to her by law belongs. But if a man is ſeiſed 
of three acres in three towns, /. A. B. and C. in one county, 
and enfeoffs a ſtranger of one acre with warranty, and dies, 
now the heir may * the wife one acre in ſatisfaction of 
her dower, as well in the acre whereof the ſtranger is enfeof. 
fed, as of the other acres deſcended to the heir; for by courſe 
of law ſhe ſhall have dower againft the heir, in diſcharge of 
the whole tenancy, as well that which he ought to warrant, 
as that which is deſcended to him in the ſame county, in which 
caſe the heir may agree with the wife, as well out of court 2 
in court, for that which by the law he rs bound to do, and 
being vouched by the feoffee in a writ of Dower, he ſhall 
plead it in bar, as it is adjudged in 33 E. 3. Judgment (15 
254. & 8 E. 3. 69. a. b. Michael Treweny's caſe; and by 


the ſame reaſon in ſuch caſe, the heir being vouchee ſhall 


plead detainment of charters, &c. for he may well ſay, that he 


has been always ready, and yet is to render dower to the de. 


mandant, in diſcharge of the whole tenancy in the fame 
county; for by the law, the demandant onght to be entireh 
endowed againſt the heir. And therewith alſo agrees 17 k. 
3. 58. b. where in Dower the tenant vouched the heir in 
ward, the guardian by the warranty faid, that the demaadant 
detained from him the heir, where the land is held in knight 


ſervice ; and if ſhe would render the heir, he has been 


alwas ready, (nota hoc) and yet is to render dower : and there 
exception is taken to it, becauſe this plea lies for none but 
him who always, after we were dowable, could have rendered 
dower, and you could not before now render: to which i 
was anſwered, that we are he againſt whom ſhe ſhall recover, 
and the tenants, ſhall hold in peace, and we might always 
by law have made agreement for that which we held, becauſe 
by the law ſhe ſhall be ſerved of dower of that which we hold, 
fo that to us in lieu of Withernam the anſwer is given. Et vi 
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detur curiæ, that the guardian tenant by the warranty ſhould A 


have ſuch anſwer, whereupon the demandant traverſed the 
_ eloinment of the infant: in 8 E. 3. 55. a, in a writ of Dower Wl 
the tenant made default after default, wherefore the demandant i 
prayed ſeiſin of the land; whereupon came one John, an! 
faith, that the tenant held for the term of his life, his leaf, 
the reverſion to him, and prayed to be received, and ws 


received, and faid that he was heir to the huſband of the WM 


demandant, of whom ſhe demanded dower, and faid that 
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ſhe detained two charters touching his inheritance, and 
ſhewed what, &c. and ſaid that if ſhe would render him his 
charters, he ſhould be ready to render her dower, &c. and 
becauſe tenant by receit cannot render her demand, and he 
is a ſtranger, this plea doth not lie in his mouth: and there- 
upon ſeiſin of the land was awarded to the wife. 

And ſo note two good differences, t. (a) Between the heir 
being immediate vouchee, having aſſets in the fame county, 
and when he is vouched by a vouchee, or when the heir has 
nothing but ia a foreign county; for in the firſt cafe he may 
plead always ready, &c. to render dower, and in the other 
two not. (6) 2. Between the heir having land in the fame 
county, when he is immediately vouched, and when he is 
tenant by receit, for in caſe of receit che judgment ſhall be 
given againſt the tenant, and not againſt the heir, ſo that the 
plea lies not in his mouth, /c. that he 1s yet ready to render 
dower, for he cannot render to the demandant her demand. 
Vide J E. 3. Dower 101. 6 El. Dy. 230. Vide 7 E. 2. Dower 
150. 11 H. 3. ib. 187. 45 H. 5.16. 174. 14H. 4. 30. 36H. 
6.7. 41 E. 3. 11. 6 E. 3. 45. 

4. In a writ of Dower againſt (c) guardian in chivalry, he 
ſhall not plead detainment of charters, for he cannot conclude 
his plea, and if the demandant will deliver him the charters, 
&c. for the charters which concern the inheritance of the heir 
ſhall not be delivered to the guardian, as it is adjudged in 10 
E. 3. 49. a. But the (4) guardian in a writ of Dower may % Pes 
plead detainment of the heir by the demandant, and that he 7 F. z. 
has been always ready, &c. ut ſupra, for the ward belongs to pl. 52. 
him; and if che demandant detains the ward, and doth not 
render him to the guardian unmarried ; or if ſhe renders to 
him being married, ſhe ſhall loſe her dower, and therewith 
agree 8 E. 3. 70. 7 E. 3. 57. a. 22 H. 6. 16. a. 2H. 7. 6. a. 
17 E. 3. 58. b. 16 E. 2. Dower 144. Vide what manner of 
charters or evidences the demandant in dower ought to de- 
tain, that the heir may plead, &c. 41 E. 3. II. a. b. 6 E. 3. 
45. b. &. And ſo all the books in all theſe points are well 
agreed. And when (in the caſe at bar) the tenant perceived 
that if he ſhould plead ſuch plea, that the deman- 
dant might deliver the charters in (e) court, and pray 
judgment upon his confeſſion immediately, as appears 
in 10 E. 3. 49. a. 21 E. 3. 8. b. 9 E. 4. 47. a. & He 
waived his plea touching theſe matters. And in Trinity 

£ 2 | term, 
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(3) Doc. pl. 187, 


(e) Dod. pl 151. 
10 Co. 94. b. 

Co. Lit. 39. a. 
Dy. 230. 


pl. 52. 


(d) Doct. pl. 151. 
3% 2. 


58. b. 


(H Doc. pl. 515 
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term, when the demandant expected that he would haye con. 
feſſed the action, he pleaded, Ne unques accouple in loyal ma. 
rrimony : whereupon it was written to the Biſhop of Norwich, 
who certified, Qued infranominati Edmund & Anna legitim 
matrimonio copulati fuerunt. To which certificate, being ſhox 
and direct to the point, no exception was ever taken : where. 
upon the demandant had judgment, and divers manors parcel a 
the demand aſhgned for dower, which the demandant leaſed w 
divers perſons named by the tenant, in conſideration * 1005 
marks hne, and 300 J. rent por annum. 
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THE 
CASE of an AVOWRY. 


In the King's Bench. 


N the caſe of an Avowry in the Eing's Bench, this point 
was principally moved and debated, that is to ſay, if there 


is lord and tenant by fealty and rent, and the tenant makes a, 


leaſe for years, and the leſſor has done fealty, and paid the 
rent continually, and yet the lord diſtrains the cattle of the 
leſſee for the rent, when in truth none is in arrear, and 
avows upon a mere ſtranger who never had any thing, as 
upon his very tenant for the arrcearages of the rent, if the leſſee 
thould. be without remedy in this caſe. And the opinion of 
Prifot, (a) 34 H. 6. 46. was objected, where he holds, that 
if there is lord, meſne, and tenant, and the lord avows upon 
a ſtranger, and not upon the meſne, the tenant is without 
remedy: and fo if a termor brings a replevin, and we avows 
upon other than the leſſee, the termor is without remedy : 
and that the common opinion of all our books is, that a (5) 
ſtranger to the avowry ſhall not plead jg, For arrear, Or a 
tenure by leſſer ſervices, or any other plea, but only () out 
of his fee, or a thing which tantamounts, 17 E. 3. 14. b. 15. 
a. 34 E. 3. Avowry 247. (257) 38 E. 3. Avowry 61. 39 E. 
3. 34. a. b. 43 E. 3. 13. a. 2 H. 6. 1. a. b. & 54. 34 UH. 6. 
21.2. b. 35 H. 6. 51.3. b. 37 H. 6. 23. 38 H 6. 23. b. 7 
E. 4. 10. 13 E. 4. 6. b. 14 Hf. 8. 4. 20 H. 8. 6. a. b. & 22 
H. 6. 2. b. it is ſaid, that it is a poſition in law. that a ſtran- 
ger to the avowry ſhall not plead, but out of his ſee, &c. 
It was alſo objected, that leſſee for years could not pray in 
aid of his leſſor, and ſo make him party to plead, becauſe 
the leſſor is a ſtranger to the avowry, and the leſ- 
fee might plead as much as the leflor himſelf might, 
aud that is, out of his fee. And ſo are the books in 


44 * 18 E. 


(a) Poſtea 22. 
1 


Firz. Avow. 25. 
Br. Avow, 15. 
Br. Aid. 16. 


(6) Do K. pl. 320. 
See 4 E. 3. 35 
per Wilby. 

(e) Co. Lit. 1. b. 


Co. Lit, 22 LT 


® x Roll. 165. 
(a) 3 E. 2. Aid 
161. 1 Roll. 165. 


( Doct. pla, 


(c) 1 Roll. 165. 


| (4) 1 Roll. 165, 
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*18E. 3. 7.2. 17 E. 3.9. b. 34 E. 3. Avowry 2c8, 3 E. 
2. (a) Aid 151. 6 E. 4. 3. a. 12 E. 4. 5 a. 5 HH. 5. a. b. 2 
H. 7. 10. b. 8 H. 7. 8. b. &c. unleſs the leſſee makes his lef. 
ſor privy in eſtate to him, upon whom the avowry was made, 
Vide 3 E. 2. Avowry 186. 

Yet it was reſolved, that the leſſce for years ſhall be by law 
relieved in this caſe; and for the better underſtanding of the 
law in this caſe, two differences in law were obſerved. Firſt, 
(as hath been faid) a (5) ſtranger to the avowry ſhall plead 
nothing, but out of his fee, or a thing which tantamounts, 
and that is true as to the pleading of any matter in bar of the 
avowiy; but the right tenant, although he is a ſtranger to 
the avowry, yet being made party he ſhall plead matter in 
abatement of the avowry, as ſhall appear. Another difference 
is, when the leſſee for years, or for life, ſhall have aid of one 
who is a ſtranger to the avowry, and when not; for upon a 
(c) general allegation, that ſuch a ſtranger was ſeiſed in fee 
and leaſed to him for life or years, he ſhall not have aid, as 
the books before cited prove, becauſe it would be in vain in 
ſuch caſe to grant aid, when the leſſee may plead out of his 
fee as well as his leſſor; but upon ſpecial matter diſcloſed, he 
ſhall have aid of his leſſor, who is very tenant. And there- 
fore if the leſſee in ſuch cafe alleges, that his leſſor was, and 
(d) yet is ſciſed of the tenancy in his demeſne as of fee, and 
held it of the lord by the ſervices, &c. of which ſervices the 
lord has been, and yet is ſeiſed by the hands of the leſſor, as 
by the hands of his very tenant, and that the tenant has leaſed 
the land to him, and that the lord, to charge the plaintiff un- 
juſtly, has avowed upon one, who has nothing in the tenancy; 
and thereupon he prays in aid of his leſſor; in this caſe, upon 
this ſpecial matter, he ſhall have aid, becauſe without his 
leſſor he cannot plead this matter in abatement of the avowry, 
nor ſhall the lord be compelled to avow upon the leſſor: and 
by this ſpecial matter there appears true privity in eſtate and 
ſeigniory betwixt the true tenant and the lord, ſo that there 
wants no privity in this caſe, nor will the law eſteem him, 
who is tiue tenant in Jaw, to be a ſtranger to the lord; and 
the falſe avowry of the lord upon the ſtranger who is 
not tenant ſhall not hurt the lefſee againſt the truth 
of the caſe, quia veritas nihil veretur niſi abſcondi. And 
the law will never ſuffer a falſity to ſuppreſs truth, 
And this is well proved by the books cited before ; 
as, taking one for example, in the ſaid book of 18 K. 
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. the caſe was ſuch; A. brought a replevin (e) 1 Roll. 165. 


i iſue in tail, the plaintiff ſhewed, that a ſtranger to the 


avowry leaſed to him for life, and prayed in aid of him, and 
was ouſted of the aid becauſe the leſſor could not plead more 
than the leſſee, becauſe they are both ſtrangers ; but there upon 
ſpecial matter pleaded he ſhall have aid of him, to the end that 
both may join in a plea of abatement of the avowry, which 
the leſſee himſelf alone ſhall not plead : for the leſſee to have 
aid may fay, that the donor before the ſtatute infeoffed the 
donee in fee to hold of him, and that the leſſor is aſſignee of 
the feoffee, and has tendered the ſervices, and compelled the 
lord to avow upon him. To which Sir Rich. Wilby Chief 
Juſtice, who gave the rule, faid, plead then this matter if you 
will have aid. Which caſe proves both the differences, /c. 
that a ſtranger to the avowry ſhall compel the avowant to avow 
upon him ; which is as much as to ſay, that he ſhall abate the 
avowry made upon him who has nothing, and compel the lord 
to avow upon him who is his right and true tenant. 2. That 
upon ſuch ſpecial matter which tends to drive the lord to avow 
upon his very tenant, he ſhall have aid of a ſtranger to the 
avowry : and the law requires, that the lord ſhall always avow 
upon him who is his tenant in right and in law, and to do it 
the lord ſhall be compelled by ſpecial pleading, and therewith 
agrees Littleton, cap. Releaſes, fol. 106. if the tenant is diſ- 
ſeiſed, and the lord takes the cattle of the diſſeiſee, and he 
ſues a replevin, and the lord avows upon the diſſeiſor who is 
tcuant in poſſeſſion, the diſſeiſee by pleading of the ſpecial mat- 
ter (hall abate the lord's avowry upon the difleifor, and (5) 
compel him to avow upon him, becauſe the diſſeiſee is tenant 
| to him in right and in law. Vide (c) 20 H. 6. 9. b. by New- 
ton, (4) 48 EK. 3. 8. by Fitz. a fortiori, in the principal caſe, 
when the lord avows upon one who has nothing, upon the ſpe- 
cial matter ſhewed the leſſor ſhall join in aid to the leſſee, and 
ſhall abate the avowry made upon him who has nothing, and 
compel the lord to avow upon his tenant in right and in law; 
and therewith agrees 4 E. 3. 50. b, 51. a. Hugh de Luche 
brought a replevin of his cattle againſt W. de Stringlond, 
who avowed upon three fiſters, as daughters and heirs of 
Alice Sager, by reaſon that they held of him certain te- 
nements by homage, fealty, and eſcuage, and by the 
ſervices of ten thillings per annum, etc. and for homage 
arrear he avowed : to which the plaintiff ſaid, true it 1s, 
that Alice Sager held of you the ſaid tenements by fealty, 
and fix-pence per annum for all ſervices, which Alice did enfeoff 
k; of the ſame tenements, and we have oftentimes tendered 

| our 


7. 0 21. i 
10 an William Weylond, who avowed for rent - ſervice upon Fitz Ad 139. 


(b) Lit. 107. b. 
Lit. ſect. a 54. 
Co, Lit. 268. a, 
3 Co 23. b. 

35. a. Poſt. 21. b. 
(c) Co. Lit. 
268. a. f 
(d) 48 E. 3. S. b. 
per Finchden. 
Br. Avoury 31. 
Fitz. Avowry 
83. Poſtea 21. b. 


(a) Antea 21. 3. Might they plead to the right of the ſervices. (a) 48 E. 3.8, 
Br. Avowry 31. b. by Finchden, & 16 E. 3. Avowry 90. acc. vide 30 E.; 
Fitz. A vow 9 * 
83. Y 34. a. b. & (5) 10 H. 6. 26. b. 31 E. 3. Avowry 111. af. 
(5) Br. Avowry riori when the lord ſhall avow upon one who has nothing in 


117. 


(e) Antes 21. a. (c) faith) to avow upon him. Jide 9 H. 5. 1. a. and in 34 


(d) Fitz. join Pears in (4) 2 H. 5. 1. 7 E. 4. 23. a. 6 E. 4 3. a. 21 E. 3. 


der in Aid 7, 
(e Dyer 289, 
pl. 59. 
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our fealty, judgment, if you can avow upon other than yy, 
on us, or for more ſervices than, &c. To which plea in 2. 
batement of the avowry exception was taken, becauſe the 
plaintiff was a ſtranger to the avowry : to which it was an. 
ſwered and reſolved, that the plaintiff was privy enough, he. 
cauſe he was tenant of the land, and had tendered the ſervices: 
and there it is expreſly ſaid, that the iſſue of this avowry cod 
not be taken on the right of the ſervices, but abate the avowr, 
and compel the lord to avow upon the plaintiff, and then 


the land, he who 1s the very tenant, and by whoſe hands the 
lord has received the ſervices, ſhall compel him (as Littleton 


E. 3. Avowry 258. the plaintiff was ouſted of aid, becauſe 
he did not ſhew the ſpecial matter to give him cauſe of aid, 
And in this point the law is curious; for although the lord 
avows upon the right perſon, yet if he doth not convey to him 
his true title to the land, his avowry thall abate ; and therefore 
if a man avows upon one as heir to his mother, where he is heit 
to his father, this avowry ſhall abate. 13 E. 3. Avowry 102. 
& 11 H. 4. 54. 10 H. 4. Avowry 193. 3 E. 3. 69. vide 2) 
E. 3. 88. a. So if in replevin the defendant avows upon the 
plaintiff as upon his very tenant, the plaintiff in abatement of 
the avowry may ſay, that he has nothing but for term of lite 
of the leaſe of W. the reverſion now to his fon and heir, and 
pray in aid of him, to the intent to compel the lord to avow 
upon him who is his tenant in law; and therewith agrees 
3 H. 6. 12, 13. and Fitz. in abridging the cafe, Tit. Aid 57. 
faith, that this plea goes in abatement of the avowry ; and for 
this cauſe by the rule of the book he had aid of a ſtranger to 
the avowry, vide 15 E. 3. Aid 33. tenant in dower had aid 
of the heir in reverſion, who was a ſtranger to the avowry, 
And the great wiſdom and policy of the law was well obſerved, 
which has fully provided for the remedy of this caſe ; for in 
avowry for rent-ſervice, &c. the plaintiff being tenant for 
years, or for life, ſhall have aid of his leſſor before iſſue 
Joined, becauſe without him the leflee cannot plead, as ap- 


12. b. 13 Eliz. Dyer (e) 229. to the end the rightful and 
very tenant joining with him may abate the feigned avowry 
made upon him who has nothing, or upon one who is not 
rightful tenant, and compel the lord to avow upon him 
who is tenant in law: and it would be a great abſurdity, 
and defect in the common law, it the falſe and feigned 

| , ö avowry 
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vy upon him who has nothing ſhould charge the termor 

with arrearages of rent where none were due, and lex Angliæ 

non patitur abſurdum : and if any ſuch defect had been in the : 
Jaw, as was Objected, the makers of the act of (a) 21 H. 8. „ N Lit. 

c. 19. would have provided a remedy as well for the tenant, __ 

and all leſſees and other ſtrangers to the avowry againſt the 

Jords, as they did for the lords againſt the tenants and their 

eſſees, as appears by the preamble, and not to have bound the 

tenants, leflees, &c. and left the lords at liberty. And it was 

ſaid at the bar, that in ſome caſe the lord was left to the com- 

mon law, and could not avow within the ſaid act of 21 H. 8. 

and that is, when the lord comes to diſtrain, and (5) ſees the (3) Co. Lit.” ? 
cattle upon the tenancy, and the tenant drives them off into 167. a. 268. b. 
other land not held, and the lord freſhly follows them and „ 2 5 
diſtrains them there, as he well may, as it is held in 44 E. 4. 5. Ditred ta, 
20. b. 6 R. 2. Reſcous 11. 11 H. 7. 4. a. 21 H. 7. 40. a. 83, 91, 100. 
24 Hl. 6. 18. b. 16 E. 4. 10. a. b. That this caſe is out of the Ant an 
{aid ſtatute becauſe the purview is, If the lord diſtrain upon Fitz. Refcous 
« the ſame manors, lands, or tenements, &c. that the lord 13. 

© of whom the ſame lands, tenements, or hereditaments been — 28855 13˙ 
© ſo holden, may avow as within his fee and ſeigniory,“ and 5 

the diſtreſs is taken in lands not held of him, nor in his fee 

and ſeigniory; and thereſore this caſe is out of the ſaid act. 

But it was reſolved, that this caſe is within the purview of 

the ſaid act: for, 1. it is clearly within the miſchief within 

the preamble, and the act is made to ſuppreſs fraud: 2. upon 

che matter the diſtreſs is taken upon the land held, for the 

lord cannot diſtrain out of his fee, but the view of the lord 20 i 5 6. he 
and his freſh ſuit makes the diſtreſs to be in judgment of law 10 H. x SO. 
taken within his fee, or a thing which tantamounts; and as 7 H. 7. 2. a. 
Thorp faith in 44 E. 3. 20. b. the taking ſhall always refer to 

the firſt place, and it would be inconvenient that the act of the 

tenant himſelf, (againſt whom the act was made) ſhould 

make the good act of little or no effect. But nota, reader, if 

one comes to diſtrain for (e) damage feaſant, and fees the (%) plowd. 39, 
cattle, and the owner drives them off, he cannot diſtrain them 38. a. 

damage feaſant, but is put to his action of treſpaſs, 16 E. 4. Co. Lite 167. a. 
19. b. & 2 E. 2. Avowry 182. for there the cattle ought to 

be damage-feaſant at the time of the diſtreſs; and ſo a dit- 

ference. | 

Aud as to the other caſe which Priſot puts, /c. If there Antea 20. 

is lord, meſne, and tenant, and the lord avows upon a 

ſtranger, and not upon the meſne, the tenant is without 

remedy ; and it was urged, that it was good law, for the 

nant upon any ſpecial pleading, as in the caſe of the leſſce, 

| Cannot 


(a) Br. Meſne 
24. 

Poſt. 23.2 111.4. 
Br. Replevin 42. 


(59 Poſtea 20. a. 


{c) 2 Roll. "5. 
F.N. B. 1 36. . 
Co, Lit. 100, a, 


(d) Poſt. 110. b. 
111. a. 
Co. Lit. 100. a. 


(e) Co. Lit. 
145. b. 

(f) Poſt. 110, 
111. a, 

T3 E. 4. 6. a. 
C) Co. Lit. 
100. a. 

Br. Meſne 4+ 
2 Roll. 125. 


Br. Replevin 14. diſtrained in his default, and therefore he ſhall have a wit 


(4) 2 Roll. 430. 
Br, Replevin 54. 
Co. Lit. 100. a, 
(i) Perk. iect. 
190, 191. 

Cr. Jac. 148. 
Fitz, Treſpaſs 
67. 

Antea 11. a. 

8 Co. 146. b. 


cattle of the tenant out of the pound, he is a (i) treſpaſſot 
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cannot have aid of the meſne, becauſe he is tenant in fee. 
ſimple, and the meſne cannot join with him, becauſe hei 
2 ſtranger to the avowry, for the meſne ſhall never join with 
the tenant, but when the avowry is made upon the meſne, 
and both theſe points are reſolved in (2) 13 E. 4.6. a. b. and 
in other books, 31 E. 3. Joinder in Aid 14. 17 E. 3. 15 a,b, 
the Abbot of Furney's caſe, and there is a defect obſerved in 
the common law in ſuch caſe, which is prayed to be amended 
and reformed by the Juſtices, as in other cafes to avoid mi. 
chief they have done, wide 39 E. 3. 34. a. b. And it wy 
reſolved and well agreed, that the opinion of (8) Priſot in 
this caſe is good law to the end that Priſot intended; for it iz 
true, that Priſot intended that the tenant is without remedy 
either to plead any plea, or to plead nothing in arrear, &, 
becauſe he is a ſtranger to the avowry; or by ſpecial plead. 
ing to pray in aid of the meſne, for has hath been faid, he i; 
tenant in fee-ſimple, and cannot pray in aid, and the meſne 
cannot join with him, becauſe the lord has not avowed upon 
the meſne; and therefore as to theſe three ways, the tenant, 
as Priſot intended, is without remedy, and his opinion as to 
theſe is well warranted by the authority of the ſaid books, but 
that the common law has ſeft the tenant without any remedy 
in ſuch' cafe, it appears fully and commonly to the contrary 
in our books. And therefore, when there is lord, meine, 
and tenant, and the meſne pays the rent and doth the fer- 
vices due to the lord, and yet the lord (c) diſtrains the tenant 
peravail for them, and impounds his cattle, in that caſe the 
tenant may immediately reſort to his meſne, and tell him the 
caſe, and pray him to acquit him: now the law has given 
power to the (4) meſne to go to the pound, and take the 
cattle of the tenant peravail out of the pound and deliver them 
to him, and put his own cattle in the pound in lieu of them, 
and ſue a (e) replevin and fo make himſelf party, and then il 
the lord will avow upon the ſtranger, he may ſhew the truth ot 
the matter, and abate any ſeigned avowry made upon the 
ſtranger, and compel the lord to avow upon him, who is his 
true tenant in law; and although not diſtrained in his deſaul, 
is a good plea in a writ of Meſne, yet if the meſne will not 
do it it upon (/) requeſt, the tenant upon the matter 15 


of Mejne and recover his damage, as it is held in (g) 7 H. 4-3. 
a b. 4 E. 3.35. 15 E. 3. Joinver in Aid 15. 17 K. 3. 44-b- 0 
34 H. 6. 47. a b. 13 E. 4. 6. a. b. & F. N. B. 136. h. And il 
the lord will not ſuffer the meſne in ſuch caſe to take ths 


ab initio; for he doth not uſe them according to the ma- 
| ture 


Part IX. Caſe of Avowry. 


But let the tenant look to it, that in ſuch caſe he ſues not a re- 
plevin of his goods, and has deliverance of them, for that ſhall 
be accounted his own folly that he doth not make requeſt to 
the meſne ut ſupra; for then if the lord ſhall avow upon a 
ſtranger, the tenant is without remedy by his own default; but 
in ſuch caſe aſter the tenant has deliverance of his cattle by re- 
plevin, if the lord avows upon the meſne, there the tenant 
may requeſt the meſne to join with him to plead in his dif- 
charge, and if the meſne will not, the tenant may have a writ 
of (% Meſne againſt him, and recover his damages: for now 
by matter ex peſt facto, he is diſtrained in his de ault, as it is 
held in 39 E. 3. 34. a. b. where the caſe was, that Henry 
Percy was lord paramount, Gilbert Umfrevell Earl of Angus, 
meſne, and a tenant peravail, of divers manors, /. 10 towns, 
&c. the ſaid lord paramount diſtrained (c) the tenant pera- 
vail, the tenant pleaded a releaſe by deed of the ſaid lord pa- 
ramount to the meſne, to hold by lefler ſervices; & non po- 
tuit, becauſe he was a ſtranger to the avowry : and there it 
was held, that the tenant in tuch caſe is at no miſchief, for he 
might have required the meſne upon whom the avowry was 
made to have joined with him in anſwer, and if he had come, 
they two might have joined in the plea which the tenant now 
pleads, and if the meſne would not have joined with the 
tenant, he might have againſt him a writ of Meſne and there- 
in recovered his damages againſt him ; and if the tenant doth 
not requeſt the meſne, it ſhall be accounted his own folly, 
which are word for word the words of the book: and there- 
with agree 17 E. 3 15.a. b. and 12 E. 4. 2. a. 7 E. 4. 19. b. 
And it is to be obſerved, that in ſuch caſe the meſne ought to 
join (4) gratis, for there is no proceſs of law to compel him 
to appear, as in the caſe of Aid Prayer, but only upon the 
tenant's requeſt he ought to appear gratis, and therewith agrees 
7E.4. 19. b. vide 34 H. 6. 46. a. and ſo may the leflor, upon 
whom an avowry is made, join gratis with the leſſee, the 
plaintiff in the replevin, and therewith agree 45 E. 3. 7. a. b. 
& 39 H. 6. 7. b. 

Laſtly, in the principal caſe, if the leſſee (or if the tenant 
peravail in the caſe of the meſnalty) is preſent when the lord 
or his bailiff comes to diſtrain, if (e) nothing is in arrear, he 
may well make reſcous, and ſo relieve himſelf, as it was reſolv- 
ed in Bevil's caſe, in the Fourth Part of my Reports, f. 8. 
Vide 2 H. 4. 22. b. 8 H. 4. 1. a. 4 E. 6. Br. Diſtreis 75. By the 
uſtices, 31 E. 3 Reſcous 17. 39 E. 3. 45. 39 H. 6. 7. a. F. N. B. 
102. 27 Aff 51. & 28 Afi. p. 50. So that the leſſee, or tenant 
Peravail, has a certain proviſion by the law to relieve him- 
elf in che caſes aforeſaid, unleſs by his laches or miſdoing he 

prejudices 


23 


ture of a diſlreſs; and therewith agrees (a) 13 E. 4. 6. a. b. (. Antea 22. b. 


B. Meſac 24. 
B. Replevin. 
42, Poſt. 111. as 


1 


(4) Co, Lit, 
1 OO, 4. 


(c Docttin. 
placit. 165. 


(4) Doctir. 
placit. 228. 


(e) Co. Lit. 

47. b. 160. b⸗ 

1 Roll. 673. 

4 Co. 11. d. 

Br. Diftre's 75. 
F. N. B. 1c. E. 
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prejudices himſelf. And foraſmuch as notwithſtanding the 

ſtatute of 21 H. 8. cap. 19. the lord may at this day avow upon 

one perſon certain, as upon his very tenant, according to the 

common law, (for the ſaid ſtatute enaQts, ** that the lord, &c. 

(a) co. Lit. „ (a) may avow, &c. as in lands within his fee and ſeignio- 
0" A ce ry” which doth not toll the common law, but gives a liber. 
otiea 3% %* ty to the lord to purſue the one or the other,) I have thought 
neceſſary to report this caſe, whereby all the books are well 

reconciled, the doubts well reſolved, and no abſurdity or mil. 


chief permitted, that is not remedied, by the common law. 


The 


part IX. 


STRATA MERCELLA. 


Mich. 33 & 34 Eliz. 


Na Quo warrants againſt Owen Vaughan for uſing theſe 


hat is to ſay, to have waifs, ſtrays, goods of felons, &c. in 
Llanihangel in the county of Montgomery; as to waifs and 
Wirays, the defendant claimed them by preſcription, and as to 
goods of felons he pleaded, guod Johan nuper Abbas de Strata 
Mercella licite (a) habuit & gaviſus fuit infra Llanihangel pred” 
n & catalla felonum, & ad uſum ſuum proprium diſpaſuit. uſ- 
ue 4 diem Febr, anno 27 H. 8. and pleaded the ſtatute of 27 
8. by which all monaſteries under the yearly value of 
200]. were given to the King, in as large and ample man- 
er as the Abbots, &c. then had, or ought to have them; 
and that the faid abbey of Strata Mercella, and the poſ- 
eſſions thereof, were under the yearly value of 2001. and 
caded alſo the ſtatute of 32 H. 8. cap. 20. by which it is en- 
ted, © that all liberties, privileges, and franchiſes, and tem- 
* poral juriſdictions which the late owners of the ſaid Abbies, 
&. have uſed and exerciſed lawfully, &c. within three 
months before the ſaid act of 27 H. 8. ſhall by the ſaid 
act of 32 be revived, and ſhall be really and actually in the 


as leiſed of the ſaid franchiſes, . to have felons goods within 
| anihange] aforeſaid in his demeſne as of fee in the right 
his crown, and fo ſciſed, and being alſo ſeiſed of the 

| manor 


"ah 
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Moor 207. 


liberties and franchiſes amongſt others, without warrant, Co. Ent, 540. 


nu. 7. 
2 Roll. 61, 62, 


(a) Palm. 8 Jo 


27 H. 8. 2. 27» 


King, his heirs and ſucceſſors ;” by force whereof K. H. 8. 
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manor of Tallerthege in Llanihangel, &c, in the ſaid coun 
(late parcel of the poſſeſſions of the ſaid abbey of Strata Me. 
cella) granted by his letters patent anno 37 H. 8. the ſaid m. 
| nor to Sir Arthur Darcy Knt. in fee, with general word 
{o) 10 Co. 65.2. that is to ſay, (a) tot, talia, tanta, hujuſmodi, eadem . ch. 
| milia, libertates, 922 privilegia, juriſdiftiones, Qt. n, 
qualia, quanta, & que dictus nuper Abbas, Ic. habuit, tem, 
ſiue gaviſus fuit infra, Sc. by force whereof the ſaid Arthy 
Darcy was ſeiſed as well of the manor aforeſaid, as of the jj 
berties, &c. aforeſaid in fee; and ſo ſeiſed of the faid mano 
enſeoffed the defendant in fee (for although there were diver 
mean conveyances, this was the caſe in ſubſtance) and then 
he made a concluſion for all his plea, viz. et eo warrants th. 
mat libertates, franchefias, & privilegia prad* tanquam ad m. 
nerium præd ſpettan” & pertinent”, And upon this plea, 2 
to the goods and chattels of felons, the Queen's counſel de. 
murred in law. Andit was argued on the part of the Queen, 
that the defendant's claim to have the goods and chattels df 
felons was inſufficient for two reaſons. 1. Becauſe he doth 
(5) 2 Inſt. 28 1. not ſhew, that the Abbot had the goods of (5) felons by chat. 
Co. Lit. 114. a. ter within Llanihangel; for by preſcription, or any ufage, 
coup Pr2:98- he could not have them, for although he ſhall not be com- 
26 E. 3. 16. b. pelled to ſhew the charter in Court, or to plead an exempli 
1H. J. 23. b. fication of it, becauſe the charter was made to a ſtranger, yet 
Ig tg 29. be ought to have pleaded that the Abbot had the ſaid franchiſe 
9 H.7 11.b.:0.a. by charter. 2, TI hat the ſubſtance of the plea wants trial, for 
21H. 7. 33. b. the effect of his plea is, gued prad? nuper Abbas licite habuit H 
| Cs Profcrip- gaviſus fuit infra, &c. bona & cataila felanum, &c. And thele 
3H. 4. 2.za. two points were often argued at the bar in divers ſever] 
Inſt. 55, 227- terms; and the effect of the arguments on the Queen's pan, 
* 4 as to the firſt, was, that the Abbot could not have felony 
Br, Eſtray 13. goods by preſcription or any uſage, but by charter, quod ful 
conceſſum per totam curiam. Vide the authorities, and the rex 
ſons and cauſes thereof in Foxley's caſe, in the Fifth Part of my 
Reports, f. 109. b. & 110. a. whence it was inferred, that thede- 
fendant ought to have pleaded in certain, that ſuch K. granted 
to ſome of the predeceſſors of the ſaid Abbot, &c. or to the {aid 
Abbot himſelf, to have felons goods within the town of [lanihans 
gel, &c. and not quod pred” Abbas habuit et gaviſus fuit, etc, ant 
eſpecially in a Quo warrants, in which the defendant ought 10 
ſhew a full and perfect title to himſelf. As to the ſecond, |! 
was objected, that the plea was inſufficient, becauſe en: 
(e) Poſten 30. b. ry plea ought to be (c) triable, either by the country, if ! 
31. & contains matter of fact, or by the Juſtices, if it contain 


, matter in law, or by the record it ſelf, if it 11 
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of matter of record, Pl. Com. 231. a. b. But this plea is not 
triable by the country for two reaſons. 1. Becauſe the ſub- 
tance of the iſſue conſiſts of matter of record; for without 
matter of record the Abbot-could'not have them, which can- 
not be tried by the country, but the law attributes ſo much 
honour and credit to them, that they ſhall be tried only by (a) (a) 4 Co. 71. 2. b. 
themſelves, and not by the country. Vide * 37 H. 6. 21. Pl. a m Lit. 117. 
Com. 7. & 23. 8 El. 242. and Hind's caſe in the Fourth Part 31 os 
of my Reports, fol. 71. 2. Matters in law are not triable by 
the country, no more than matters in fact by the Juſtices, 
quia ſicut (b) ad que/!:omem ſacti non reſpondent j udices, ita ad (% Co, Lit. 124, 
queſſionem juris non reſpondent juratores. But in this caſe the 2 155. b. 226. a, 
detendant has comprehended in his plea, guod pred” nuper 2 
Abbas licite habuit, &c. which tends to matter in law which is 12. 41 41 
not enquirable by the country; and yet the defendant has not Plow. 114. b. 
ſhewed his caſe in ſo certain and ſpecial a manner that the NN 
Court can judge whether the Abbot by the law had felons 8 Co. 85 a 
goods or not; and therefore it is agreed in (c) 22 E. 4. 40. b. 19 Co. 16. b. 
the Lord Lifle's caſe, a man was bound in a bond, and the 92 er * 
condition was, that if he came to B. ſuch a day, and there Hab, 3 25 
ſhewed the obligee or his counſel a ſuſſicient diſcharge of an 1 Leon. 22. 
annuity of 40s. which he claimed out of two houſes, &c. that 
then, &c. And in debt on this bond the defendant pleaded, 
that he came to B. at the day aforeſaid, and there offered to 
ſhew the plaintiff's counſel a ſuſhcient diſcharge thereof, and 
they refuſed, upon which the plaintiff demurred in law. And, 
after long argument it was adjudged, that the plea was inſuf- 
hicient, for his plea ought to have alledged what manner of (4) (4) Cr. El. 514, 
diſcharge he offered to ſhew, viz. a reicaſe, or unity of poſſeſ- | 
leſſon, or other matter of diſcharge, upon which the Court 
might judge if it was ſufficient or not; for the country {hall 
not enquire of it, but it ought to be adjudged by the Court, 
which the Judges cannot do, if the ſpecial matter be not 
ſhewed to them; but if the iſſue be taken, that the obligor 
came not there, that ſhall be tried by the country, for that is 
matter in fact, of which the Court has not conuſance ; and 
all this appears in the ſaid book, ide Pl. Com. (e) 112. Amy (e) Pow. 114. b 
Townſend s caſe, & /) 159. b. in the Lady Hale's caſe, &c. Y Pie. 55.6. 

And as to the objection which may be made, that it will be 
miſchievous to the ſubje& to compel him to ſhew, or to plead 
the charters made to Abbots, Priors, &c. as well for the (g) (g) 2 Co. 48. 4. 
infinite ſearch for them, as for the impoſſibility to get them, er 2 
many of them being loſt, or defaced, or poſſeſſed by one — 34. 
only; to that it was anſwered, that there is not any Poe. 26. b. 
luch miſchief, either for the uncertainty, or for the im- 
pollibility ; for although the charters are Joſt, yet they 
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The Caſe of the Abbot Part IX, 
are enrolled of record, of which every one may have an er- 
eniplification 3 or if ſuch enrolment cannot be found, yet a. 
Jowances in Eyre (as by the law ought to be) are of record 
of all ſuch franchiſes, by which it appears by force of theſe 
charters ſuch franchiſes were allowed. Againſt which it ws 
argued on the defendant's part, that the plea was ſufficient, 
upon which judgment ought to be given for the defendant: 
and that the whole conſideration of this cafe chiefly conſiſt 

fs) 22 H.8.c,20. upon the true conſtruction of the ſaid ſtatute of (a) 32 H. f. 
and therefore the final intention of the act, and the purview 
thereof are to be conſidered : the intention of the act was to 
advance theſe poſſeſſions as well in valuation as eſtimation, to 
revive actually and really ſuch privileges, liberties, franchiſes, 
and temporal juriſdictions which the late owners of the abbies 
had, &c. then it is to be conſidered what privileges, liberties, 
franchiſes, and juriſdictions were extinct in the crownby the zc. 
ceſſion of the ſaid poſſeſſions to it. And as to that, it is to be known, 
that when the King grants any privileges, liberties, franchiſes, 
&c. which were privileges, liberties, or franchiſes, in his 


(5) r Mod. Rep. oon bands, as parcel of the flowers of his crown, as (6) bm 


232. Cr. El. 592. 


e & catalla felonum, fugitivorum, utlagatorum, &c. bona & catall 
1 Anderl. 879, wwaviata, extrahur”, deodanda, toreccum maris, Ec. within ſuch 
Palm. 78. pofſeſhons, there if they come again to the King they ar 
Argament in 


Quo warranto Merged in the crown, and he has them again in jure corome: 

123. Co. Lit. and if the wreck, or goods waifed, eftrays, &c. were appen- 

va} dant before to poſſeſſions, now the appendency is extin&, 
OWd. 219. . . . "Ros 

(e) Argument in 2nd the King is ſeiſed of them in jure corone, But (e) when: 

Quo warrarto privilege, liberty, franchiſe, or juriſdiction was at the begin- 

123. ning erected and created by the King, and was not any ſuch 

flower before in the garland of the crown, there, by the acce> 

(4) 1 Ander ſion of them again to the crown they are not extinct, nor the 

Moor 474. 7 appendancy of them ſevered from the poſſeſſions; as if a (% 

Palm. 78. fair, market, hundred, leet, park, warren, et ſimilia, are ap 

pendants to manors, or in groſs, and afterwards they come 

back to the King, they remain as they were before in eſe nt 

mergedin the crown, for they were at firft created and neui 

erected by the King, and were not in ee before, and time 

and uſage Ys made them appendant. Which difference 

. p. was agreed per totam curiam; and this appears in ou 

2 el books, as for the firſt part of the difference (e) 6 Eds. 

5 <4 4403. 3. 32- A, e 2 caſe, the caſe of forfeiture of _ 

40 Py. 19% and 30 Henry 8. Dyer (/ 44. Ed. 3. 32. 43 All Þ 

oe 28s 10. 1 & 2 Ph. & Mak. 970 177 Ag. Br 5 ſecond 

part of the difference, 11 Hen. 4.5. a. and 15 Ed. 4. 7. 

the caſe of the market, 4 Edw. 3. 42, the caſe of the * 

re 
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dred, 10 H. 7. 21. the caſe of the earldom: all which pri- 
vileges, liberties, franchiſes, and ſpiritual juriſdictions of the 
firſt quality (which were the ancient revenues and flowers of 
the crown) being merged in the crown, are now by this act 
(a) revived again actually and really in the King his heirs and (a) © | 
ſucceſſors : for as to thoſe of the latter part of the difference, N 
there needs no act of Parliament to revive them, for they were 255 
not extinct. So that the patentee, in ſuch caſe of felons 
goods, ſhall have them as the ſame franchiſe which is in fe 
in the crown. And therefore it was obſerved, that the ſaid 
general words uſual in patents, zot, falia, etc. eadem et conſimi- 
lia, quot, qualia, quanta, et qua, etc. diftus nuper Abbas ha- 
buit, etc. have ſeveral and diſtinct ſignifications; for by force 
of this word eadem, the franchiſes themſelves as heredita- 
ments 1n 77 in the crown ſhall paſs, and by ſorce of ( b) talia (5) 1 Jones 349. 
et conſimilia, etc. the patentee ſhall have the like to them the 1 
Abbot had, for thofe themſelves the King cannot grant, be- 
cauſe they were merged in the crown. And it was well agreed, 
that if the King by his letters patent grants to J. S. and his 
heirs, c@talla felinum within his manor of D. and afterwards 
J. S. grants to the King his heirs and ſucceſſors, the manor 
with the faid franchiſe, and afterwards the King by his let- 
ters patent grants to J. N. and his heirs, the ſaid manor, 
and farther grants to him and his heirs within the ſaid manor, 
tot, talia, tanta, eadem et cunſimilia . privilegia, libertates, et 
francheſias, quot, qualia, quanta, et quæ the ſaid J. S. had; 
in that caſe in a Quo warranto J. N. ought not to plead in ſuch 
general manner as the defendant now bas done; but ought to | 
plead in (c) ſpecial the firſt charter made of the ſaid felon's (0% Godb. 398 
goods, and the regrant, &c. guad fuit conceſſum per totam cu- See fol. Pay 
riam. But it was ſtrongly urged by the defendant's counſel], | 
that by (4) force of the ſaid act of 32 H. 8. the defendant _ | 
might aver, guod Fohannes nuper Abbas de Strata Mercella li- 87 8 bug ig | 
cite habuit et gaviſus fuit infra Lianihangel bona et catalla felo- Hob. OTE 
num; for therein the defendant in his plea has purſued the Bridg. 142. 
words of the ſaid act, which are, “that all privileges, &c. 
* which the ſaid owners of the ſaid abbies, &c. have uſed 
* and exerciſed lawfully within three months before the faid 
* act of (e) 27 H. 8. ſhall be by force of the faid act of 32 ff 
* H.8. (/) revived,” &c. For the defendant has pleaded, 77785 Py 
that the ſaid late Abbot, &c. lawfully has uſed and exerciſed 
to have the goods and chattels of felons, till the ſaid 4th day 
of February, anno 27 H. 8. and this was compared to divers 
other ſtatutes; as to Vernon's caſe in the Fourth Part of my 
Reports, f. 3. a. where the ſtatute of 27 H. 8. cap. 10. which 
Ipcaks for the jointure of the wife, gives averment, that 
G 2 3 


7 


an eſtate upon another expreſs condition, may be averred for 
the 3 of the wife: and ſo upon the ſtatute of uſury, (a) 
13K 


(a) 3 Co. $0. a. 
13 El. c. 8. 
(5) 23 H. 6. c. 10. 


(c) Lit. ſect. gt. 
Co. Lit. 38 f. b. 
(4) Co. Lit. 
38. d. 

(e) Plow. 246. b. 
72 Co. Lit. 
331. b. 

Poſtea 140. 2, 
Plow. 246. b. 
(e) 2 Inſt. 190. 
191. Stanf, 
Cor. 35. b. $6. 
a.b. 5 Co. 112 bh. 


Co. Lit. 381. 


b. Kaſt. Sher. 27. 
Br, Preſcntm, 
in Court 16. 
Br, Parliam. 53- 
Fitz. Tourn de 
Viſcount 3. 

5 Co. 112. b. 
Stanf. Cor. 87. 
a. b. 

(0 F. N. B. 114. d. 
1 Bulſtr. 151. 
(k) 1 Mod. Rep. 
190. Hob, 170. 
10 Co. 39. a, 
Lit. Rep. 111. 
Hard. 92. 


1 Roll. Rep. 3 10. 
2 Roll. Rep. 393. 


Palm. 433, 437» 


4 Co. 73- b. 
5 Co. 11. a. 


8 Co. 56. b. 14 5. a. 


11 Cor 60. a. 
Co. Lit. 191. a. 
205. a. 2 Inft, 
365. 2 Saun. 
351. 2 Bulſtr. 


131. Latch. 25. 


(0 Ant. 25. a. 
2 Co. 48. A. 
11 Co. 14. b. 
Hob. 298. 
Bridgm. 34. 
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1. and upon the ſtatute of (5) 23 Hf. 6. upon bonds ta- 
ken by Sheriffs, and the like. And where it is objected, that 
this ifTue is not triable, it was anſwered, that it ſhall be tried 
by the country, for (/cite) is concluded within the other 
words, /. habuit & gaviſus fuit, for (if /icite had been omit: 
ted) in. the ſenſe of the ſtatute, it had been implied, as the 
ſtatute of Glouceſter, c. 3. which ſaith, whereof no fine is ( 
levied in the King's Court, is as much as to ſay, whereof no 
fine is lawfully levied in the King's Court. 80 11 H. 4. 80. 
upon the ſtatute of W. 2. c. 5. Si Epiſcopus ecclefiam conferat, 
is as much as to ſay, / Epiſcopus eccleſiam (d) legitime mids 
conferat, and in the ſtatute of W. 2. de donis conditionalibus, 
the words ad dona prius fafta non extenditur, are to be intended 
of gifts (e) lawfully, and in due manner made by the donees, 
before the ſtatute Pl. Com: in the Lord Barkley's caſe; and 
therewith agrees 12 H. 4. Formedon (f) 15. And the ſta 
tute of (g) 1 E. 4. c. 2. which enacts, that all manner of 
indictments taken in torns or Jeets ſhall be delivered to. the 
Juſtices of Peace at the next ſeſſions, &c. and that they hal 
proceed upon them, extends only by conſtruction of law to 
proceedings upon lawful and ſufficient indictments, and makes 
no inſufficient (%) indictment good, as it is held in 4 E. 4. 
31.a. b. And that is the fundamental and directory reaſon 
of the common law, for the common law faith, that no 
conſpiracy lies when the party was indicted but although 
he be indicted, if the indictment be not ſufficient in 
law, the party ſhall not have his writ of (i) conſpira- 
cy, for when the common law ſpeaks generally, it is to 
be intended in a good and lawful ſenſe. So it was con- 
cluded, that if this word licite had not been added, it had 
been implied, and by conſequence the addition of it ſhall not 
make an alteration of the trial, for (4) expre/io eorum qua ta 
cite inſunt nihil operatur: and becauſe the defendant ought to 
purſue the ſtatute in his plea, and not to omit this word dict, 
and that if it had been omitted in the ſtatute it had been im- 
plied, for this reaſon it was concluded, that this iffue ſhall be 
triable by the country. And it was ſaid, that the ſtatute d 
32 H. 8. has great reaſon to direct ſuch ſummary courſe d 
averment for the impoſſibility and (I) infiniteneſs of ſearch 
many of the ſaid religious houſes being founded before time 

of memory, and their charters of franchiſes alſo made be. 
fore time of memory, and ſome by general, obſcure, ambigi 
ous and obſolete words; and although ſuch franchiſes bat 
been allowed in Eyre, yet the allowance in Eyre of itle 
only is not pleadable, and perhaps ſuch allowances being of 
great antiquity, have been by caſualty, or length of 
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1nd eff edax rerum, defaced or loſt ; and for theſe reaſons, 
and for avoiding of uncertainty of queſtions and ſuits, and for 
raiſing the value of theſe poſſeſſions, the ſtatute of (a) 32 H, 
8. has altered the manner of pleading which the common 
law would have required. And upon this caſe great doubt 
was conceived by Popham Chief Juſtice, Gawdy, and the 
Court, and it depended in argument and adviſement, as a caſe 
of great conſequence, till Hil. 30 El. in which term three other 
matters were moved againſt the defendant's claim. 1. Becauſe 
it doth not appear by the defendant's claim what eſtate the 


licite habuit & gaviſus fuit, Ic. and perhaps he had them but 
by leaſe for years, or tor life, &c. and the ſtatute of 27 H. 8. 
doth not give the King more than the Abbot had, and the ſta- 
tute of 32 H. 8. doth not revive more than was extinct ; and 
by the letters patent of 37 H. 8. the defendant has pleaded a 
grant of the ſaid franchiſes as franchiſes revived by the act, and 
in ee at the time of the grant. The ſecond objection was, 
that when the defendant has claimed bona & catalla waviata 
& extrahuras, by preſcription appendant to the ſaid manor, 
& bona catalla felonum by force of the ſaid act of 32 H. 8. 
and poſſeſſion of the faid Abbot, the defendant concludes his 
claim to all, et eo warranto clamat libertates, francheſias, et 
privilegia præd tanguam ad manerium pred” ſpettant' et pertt- 
nent whereas bong et catalla felonum without queſtion cannot be 
appendant, or appurtenant to the ſaid manor, becauſe they 
lie not in preſcription, and the claim, without the concluſion 
of es warranto, had been inſufficient; and it is all one to have 
no concluſion, and an inſufficient concluſion. Vide 22 H. 6. 
35. a. b. 36 H. 6. 17. 37 H. 6. 39 H. 6. Laſtly, it was ob- 
jected, that the defendant in his claim has conveyed the ſaid 
manor to himſelf by feoffment, which is pleaded without deed, 
and has not conveyed to himſelf any title to the faid franchiſes, 
which cannot paſs without deed, and then without queſtion 
judgment ought to be given againſt him, for he has no title, 
and the franchiſes, if any were, remain with the feoffor. 

As to the firſt of theſe three objections, it was anſwered, 
I, That a general having and enjoying of them, {hall be in- 
tended of a having and enjoying in fee-ſimple, and that a 
particular eſtate or intereſt ſhall not be preſumed, if it be 
not ſpecially ſhewed z and therefore prima facie it ſhall be 
intended a fee-ſimple. 2. That the deſendaut in this caſe 
has purſued the words of the ſtatute, but it was granted, that 
the pleading had been clearer, if the defendant had alledged, 
that the ſaid Abbot was ſeiſed of them in fee till the ſaid act of 
27 H. 8. and in the end taken the averment according to the 
ſatute. But the Court did not give judgment upon that 
Point, 2 the 2d, the Court gave no rewlution ; for ſome 

| G laid 
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(a) 32 H. 8. c. 20. 


faid Abbot had in the ſaid franchiſes, but generally, (5) g, (3) Or. El. 5, 85. 


Uh El. 57, $7. 


Cr. El. 87. 


27 H. 8. e. 27. 
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ſaid it ſhould be taken good reddendo ſingula ſingulis; and ſome 
held the contrary. But it was reſolved . totam curiam, that 
(a) Palm. 77, if the (a) Queen grants the manor of D. to J. S. and his 
8 heirs, and within the fame manor to have waifs, eſtrays, bong 
et catalla felonum, etc. ditto maneris ſpectan' et pertin', that in a 
grant theſe words dice manerio ſpectan' et pertin' do not refer 
to felons goods, or other franchiſes which lie in point of char. 
ter, which can by no uſage nor time be appendant or appur. 
tenant to a manor; but they ſhall paſs although they were ne. 
ver demiſed or uſed with the manor. But the doubt was con- 
ceived in the caſe at bar, when it was by way of pleading, 
(b) 5 Co. 7. b. Jide Juſtice (5) Windham's cafe, in the Fifth Part of my 
3. . Reports. But as to the laſt objection, it was reſolved per fl. 
tam curiam, without any queſtion, that foraſmuch as the de- 
fendant has not conveyed to himſelf any title to the ſaid felon's * 
oods, &. that for them judgment ſhould be given again 

Fim, and ſo it was. 

Nyta, reader, upon the arguments of this caſe, four things 
are worthy conſideration, 1. What ancient franchiſes ought 
to have allowance, and what not. 2. How one in a Quo war- 
ranto may claim franchiſes, which lie in point of charter, with- 
out ſhewing or pleading a charter, and where he ſhall be com- 

(e) 2Inft. 231. pelled to plead a charter. 3. When one claims ſuch fran- 
88 276. chiſes by the ſaid general words de tot, talia, eadem, et confmi- 
Stanf. Przrog, lia privelegia, etc. as ſuch a one had, &c, what eſtate he to 
50: 6 b. whom the reference is made, ouzht to have in the franchiſe, 
1 bv. 4. Something is neceſſary to be ſaid of the manner of trials al. 
Br. Coron. 129. lowed by the common law; for beſide the three mentioned in 
Br. Eſtra 13. the ſaid arguments, there are many other, 
= 5 _ As to the firſt, it is to be known, that every franchiſe, li 
Fitz. Preicripe, berty or privilege, either lies in point of charter, and cannot 
27- be claimed by preſcription, as bona et catalla (c) felonum, di. 
: Inge a p . or in preſcription and uſage in pais, without the helpoſ any cha. 
Kelw. 1 50. b. ter, as wreck, waif, eſtrays, &c. Of franchiſes which lie in point 
5 Co. 9. b. 10. a. of charter, either they are before time of memory, or within time 
| Sa 24. b. of memory, / from the time of R. 1. Lit. (4) 38. Regiſt. 1 
(4) Lit. fect. 20 Hl. 6. 3. a. 34 H. 6. 36. a. b. 5 E. 3. 50, 51. 6E. 3. 18. 8 U. 
2 5 a, * (e) Dyer 245. If they were granted before time of memory, 
11... as many of the charters and grants to Abbots, Prfors, ande. 
(c) Dy. 245 ther ſuch religious corporations are, they are granted eithet 
pl. 67. by ſpecial words, as they ſeldom or never were, or by gener 
1 old, obſcure, ambiguous, and obſolete words; as in 30 0 
Br, Patent 105. Aſſ. 31 K. Will. the Conqueror granted to the Abbot of B. 


talle, 


78. 
2 Roll. 192. 


[ 
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tale, quod habeat (a) curiam ſuam regalem ; 34 Aſſ. 14. The {a) Br. Conu- 
conqueror granted to the Abbot of Glaſſenbury, omnem regiam by 1 
9) prteflatem. 14 H. 6. 12. K. H. 2. founded the houſe of (4% pr. Conv, 
St. Bartholomew, and granted that they ſhould be as free in 20, 48. 

their church as the ny bis (e) crown, 10 H. 7. 13. b. 14. (3 mY 7 
a. in ancient times the King granted (4) omnia jura ſua regalia: 4 3 he. Pots 
the King Canutus, and Ed. the Conſeſſor, granted to the Ab- 110. 

bot of Bury, quod nulla ſecularis perſona, aut miniſler Reg” in 

aligus ſe intromittat in burgo Sancti Edmundi, aut hominib' in eo 

manentib* niſi Abbas et convent” et eorum miniſtri, and many 

others which I have ſeen : and be ſuch (e) grants of franchiſes 9 Roll. 268 
ſpecial or general, certain or obſcure, &c. yet foraſmuch as 269. 

they are made before time of memory, and fo of themſelves 1 E. 4. 6. b. 
they are not any record pleadable, they ought to have the aid ? Luan 
and ſupport of ſome other matter of record, within time of 

memory, as (/) allowance before Juſtices in Eyre, or before /f) Cr. Jae. 313. 
the Juſtices of the King's Bench, which is more than an Eyre, ! Jones 291, 
either in caſe before the Juſtices of the Common Pleas, or be- 7% 4 285. 
fore the Barons of the Exchequer, or by force of a confirma- 2 But. 296. 
tion by charter of record of ſome King within time of memo- Ses 2 E. 4. 23-2, 
ry, and ſhall not be now allowed, but for ſuch part of the 

grant which ſo has been (g) allowed and confirmed, although (%) pop, 34. a. 
it be all in one and the ſame patent. But uſage only, whic 

is but matter in fact, will not ſupport a record before time of 

memory in ſuch caſe; and therewith agree 26 Aſſ. 24. 30 Atl. 

31. 34 Aﬀ. 14. 1 H. 4. 3. 2 E. 4. 21 21 Hf. 7. 29. 9 H. 7. 

12. 10 H. 7. 14. a. 16 Hf. 7. 16. 20 H. 7. 7. 8 H. 8. Keil- 

way 189, 190. vide 8 E. 3. 18. 17 E. 3. 11. 12H. 4. 23. 

8 H. 6. 4. 28. (38) Af. 1. And when ſuch ancient grant is 

general, dbſcure, or ambiguous, it ſhall not be now (+) inter- ( Co. Lit. 8. b. 
preted as a charter made at this day, but it ſhall be conſtrued 94. b. 

as the law was taken at the time when ſuch ancient charter was 1 H. 7. 13. b. 
made, and according to the ancient allowance on record, 33 H. Ig 5 * 
6.22. 10H. 7. 13. b. & 14. a. 16 H. 7.9. 12 H. 4. 12. Palm. gr. 

14 H. 6. 12. a. 35 H. 6. 54. 9 H. 7. 11. 6 E. 3. 54, 55. 7 E. C. l 433.05. 
3. 40, 41. 18 E. 3. Conuſans 39. 34 Af. 14. 40 Aff. 21. 5 
But if the charters were granted within time of memory, then 336. 
they are pleadable, without ſhewing any allowance or con- P-vis 16. b. 
firmation, as by the books aforeſaid appears. Of franchiſes * * Sock 
which may be claimed by preſcription, as wreck, waif, ſtray, 
dc. as they may be originally claimed by uſage, which is a 
matter in pars, fo uſage may ſupport them without the aid of 
any record, either of creation, allowance, or confirmation; 
and therewith agree the books aforeſaid. 

As to the 2d it is true, that it is ſaid in 6 E. 3. 55. & 8 E. 2. 
10 & 11. and commonly in other books, that the (:) Yno war- ,. Cr. El. 
rants for franchiſe is in the nature of the K *s writ of right in ſuch mn, 
caſe, and that the defendant in it ought to make a ſu{hcient title 
againſt the King; and let us ſee how this title ſhall be made. 
G 4 And 


(a) 2 Inſt, 280, 
281, 


1 Roll. 18 Is 
Sayer's Argu- 
ment in Quo 
Warranto 15. 

2 E. 3. 28. b. 
244. 
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And for the better underſtanding of the reaſon of it, and 6 
the books which have treated thereof, it muſt be known, that 
it is enacted by a ſtatute made 18 E. 1. called fa/utum de (a 
Quo warranto novum, concerning the writ that is called & 
warranto, our lord the King hath eſtabliſhed, that all thoſe 
who claim to have quiet poſſeſſion of any franchiſe, before 
the time of King Richard, without interruption, and can ſhey 
the ſame by a lawful inqueſt, ſhall well enjoy their poſſeſſion, 
And in caſe that ſuch poſſeſſion be demanded for cauſe reaſon. 
able, our lord the King ſhall confirm it by title. And thoſe 
that have old charters of franchiſe, ſhall have the ſame char- 
ters adjudged according to the tenor and form of them : and 
thoſe that have loſt their liberties ſince Eaſter laſt paſt, by the 
aforeſaid writ, according to the courſe of pleading in the fame 
writ heretofore uſed, ſhall have reſtitution of their franchiſe 
loſt; and from henceforth they ſhall have according to the na- 
ture of this preſent conſtitution. 
In 2 E. 3. 29. the King brought a Quo warrants againſt 
Rog. Mortimer and Johan his wiſe, before Juſtices in Eyre in 
the county of Middleſex, to ſhew by what warrant they claimed 
to have conuſance of every manner of plea, as well of the 
crown as other, ccntra voluntatem noſtram, in their manor of 
T. where Roger de Mortimer and Johan ſaid, that Walter de 
Lacy, anceſtor of the ſaid Johan was ſeiſed of the ſaid manor 
of I'. and of other lands afore time of memory, that is to ſay, 
in the time of R. 1. and had the ſaid franchiſe to have conu- 
ſance of pleas in the ſaid manor, long time before R. 1. from 
which Walter the inheritance deſcended to many daughters, 
and conveyed part after partition made, to the wife of the de- 
fendant, in allowance of other lands, &c. and the defendants 
prayed in aid of the other coparceners, and the Juſtices denied 
the aid; and becauſe the defendants held themſelves to the 
aid, and would not ſay other thing, the Juſtices in Eyre fore- 
Judged them of the ſaid franchiſe ; and thereupon the deſen- 
dants brought a writ of error out of the Chancery, returnable 
in the K. 's Bench; and the firſt judgment was reverſed for tuo 
reaſons, which Sir Jeffry Scrope openly declared. 1. That the 
Juſtices ouſted the defendants of aid, where the aid was grant- 
able. 2. That they have forejudged the defendant of the fran- 
chile, z.e. to forſeit the franchiſe for ever; for in ſome caſe the 
franchiſe ought to be ſeiſed into the King's hands, and in 
ſome caſe ſeited as in his right till he has made fine, and 
in ſome caſe ſhall be forejudged: but forejudger holds 


for ever. And therefore there Scrope ſaid, we ſee by by 
51 | | recoſd 
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record, that the Juſtices ouſted the defendant of the aid, 
where by law the aid is grantable, and further awarded that 
they ſhould be forejudged of the franchiſe, becauſe they would 
not otherwiſe plead, but held themſelves to the aid ; where 
for want of pleading the franchiſe ought not to be forejudged, 
but ſeiſed, although the defendant's anſwer had not been ſuf- 
ficient; therefore the court awarded that the judgment be as 
erroneous, &c. and for null held, &c. and ſue you to have 
the franchiſe. 

But nota, reader, that it is to be underſtood, and ſo it may 
be collected by the book, that the ſaid franchiſe had been 
allowed before Juſtices in Eyre. And therewith agrees 18 
H. 6. (a) Preſcription 45. If a man has allowance in eyre of 
franchiſes which lie in point of charter, as to have conuſance 
of pleas, &c. that he may preſcribe (by the help of ſuch 
allowance of record) in ſuch franchiſes. And fo, as it ſeems, 


that the party who has ſuch allowance, which is ſuch poſſeſ- 
fion as the ſtatute intends, may preſcribe in ſuch franchiſes 
which lie in point of charter. And it ſtands upon great rea- 
ſon, for the charter may be made before the conqueſt, and of 


it is utterly periſhed and conſumed; and therewith agrees 8 


was made, that in the caſe at bar no trial could be by the 
country, whether the Abbot had felons goods. Vide 8 E. 3. 
10. b. & 11. a. John brought a replevin of ſheep againſt the 
Abbot of Peterborough, and divers others, the Abbot avowed 
the taking by reaſon that he is lord of the hundred of F. 
within which hundred he has franchiſe to have all the chattels 
of felons and fugitives within the ſame hundred, to take them 
by himſelf or his officers ; and that Robert le Porter ſtole the 
laid ſheep, being the goods of the ſaid John the plaintiff, and 
would have driven the ſheep aforeſaid through the town of 
C. withia the ſame hundred; whereupon the faid Abbot and 
the others would have arreſted the faid Robert as a felon, 
and thereupon Robert fled to the church of Libbone, which 
is within the ſame hundred, and there before a coroner of 
the ſaid county he confeſſed the faid felony, and thereupon 
he made abjuration; ſo the Abbot is ſciſed of the aid 
ſheep, as of his own goods by his faid franchiſe, To which 


Hun & fugitivorum, and has not ſhewed title of right, 
as 


is the ſaid ſtatute of 18 E. 1. well expounded, that is ſay, 


ſuch antiquity, that the charter itſelf and every enrolment of 


29 


2 E. 3. 29. 


(a) 2 Inſt. 281. 


H. 8. (% Keilway ub: ſupra. And as to the objection which (3) 2 faſt. 281. 


2 Roll. 201. 
Yelv, 189, 199, 
Antea 28, 2. 


aowry exception was taken, becauſe he claims catalla f- 
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as to ſay, that he and his predeceſſors have been ſeiſed from 
all time (that is to ſay with allowance wt. ſupra) or by the 
King's charter. To which it was anſwered, foraſmuch as he 
has ſaid, that he has ſuch franchiſe, he need not to ſhew the 
| plaintiff by what title he claims to have ſuch franchiſe : but 
(a) Palm. go. when the King brings his (a) Quo warrants againſt him, then 
Cr. Jac. 43. muſt he ſhew his title. And the plaintiff. was awarded to 
anſwer over, ex quo ſequitur, that the general avowry, that the 
Abbot had ſuch franchiſe, that is to ſay, to have felons goods 
within the ſaid hundred, being awarded good, that it is iſſu- 
able and triable by the country, whether the Abbot had ſuch 
franchiſe or not; ſor if the matter of the avowry was not iſſu- 


But Quere of able and triable, the avowry could not have been awarded to 
—_ — be good. | | 

by * ap os. As to the 3. Termins Hil. 40 Eliz. Edward (b) Ameredith, 

Palm. 87. Eſq. put in his claim into the Exchequer for iſſuts, goods, 

Hard. 456, and chattels of felons, &c. within his manor of Stokenham, 

my dn 1 and of the hundred of Colridge within the county of Devon, 

which fell in anno 35 & 36 Eliz. and the caſe was ſuch; 

King H. 8. was ſeiſed in fee of the ſaid manor and hundred, 

and inter alia, by his letters patent, 25 Feb. 35 H. 8. granted 

to Queen Katharine his wife the ſaid manor and hundred 

inter alia, for her life, and by other letters patent, 28 Feb. 3;. 

anted that the Queen ſhould have, for term of her lite, 

within the ſaid manor and hundred (bona &) catalla felmun, 

fugitivorum, utlagatorum, &c, fines, amercements, iſſues, &c, 

as well of royal officers, as of others, &c. annum, diem & 

vaſium, &c. to be diſcharged of purveyance for the King his 

heirs and ſucceſſors, and of carriages, to be exempt from the 

juriſdiction of the Admiral, and to have Admiral's Juriſdic- 

tion, and to nominate Coroners and Eſcheators, &c. and aſter- 

ward r Katharine died, and conveyed the ſaid manor and 

hundred by mean deſcents to Queen Mary; who 22 Juni 

anno 1. by her letters patent granted the ſaid manor and hun- 

(e) 3 Bulſt. 292. dred to Francis Earl of (c) e and Katharine bis 

wife (late parcel of the poſſeſſions of Margaret Counteſs of 

Saliſbury, and afterwards aſſigned to Queen Katharine for her 

jointure) and that they within the ſaid manor and hundred 

(4); Bult. 292. ſhould have, (4) tot, talia, eadem, et hujuſmodi libertates 

privilegia, francheſias, juriſdiftiones, Ec. quot, qualia, quanta, 

& gue prædict comitiſſa Sarum, aut aliquis vel aligu 

præmiſſa aut aliquam inde farcellam ante ". * 

enten 
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bentes, poſſidentes, aut ſeiſiti inde exiſtentes unquam habuerunt, 


wnverunt aut gaviſi fuerunt, &c. infra præmiſſa, Qc. ratione vel 

retextu alicujus cartæ, doni, ſeu conceſſionts, ſeu aliguarum lite- 

rar um patentium, &c. To have and to hold to them in tail, 

with divers remainders in tail, the remainder over in fee, 

with a general non ob/tante; and conveyed the ſaid manor 

and hundred with all liberties, privileges, franchiſes, &c. 

by mean conveyances, to the ſaid Edward Ameredith and his 

heirs. And upon all this matter the queſtion was, if Ame- 

redith ſhould have all the ſaid franchiſes, &c. which were 

granted, as aforeſaid to Queen Katharine. And in that cafe 

two queſtions were moved, one, becauſe the reference in the 

letters patent of Queen Mary was general, ſc. quot, gualia 

quanta, & que aliquis ſeu aligui, Sc. And then the grant of 

the liberties being general, (a) tat, talia, Ic. without ex- (o) N f 
preſſing any in certain, and the reference being alſo general, 478. en 
it was objected it was too uncertain in the King's caſe: but 

the caſe in 20 E. 3. (b) avowry was well agreed; for there (5) 20 E. 3. 
although the grant of the liberties was general, yet the refer- Avowry 129. 
ence was certain: but it was reſolved by Periam Chief Baron, * 

& totam curiam, that although the grant and reference (c) were ( pio. 12. b 
general, yet it ought to be applied to a certain particular, as Ct El. 7 
in that caſe to the charter made to Queen Katharine. Et (d) Poſt 47. a. 52. a. 
certum eft quad certum reddi potęſt: and they agreed that fuch os 2 
general grants had been often allowed in the Exchequer. Oar 26. b. 
The ſecond doubt was, that foraſmuch as Queen Mary had 64. 2. 

granted an inheritance in the franchiſes, &c. ſuch general (e) rope, rag | 
grant, with ſuch general reference ſhould not be applied to a oy yy Op ” 
grant which the King made for life only; and that was the Co. Lit. 45. b. 
greater doubt: for it was objected, that if Queen Mary had 2; * 14% * 
relerred it to the charter made to Queen Katharine, yet with- Hetl. 58. 

out a ſpecial grant, that they ſhould have ſuch liberties in tail, (0) 6 Co. 6. a, 
&c. which Queen Katharine had tor life, ſuch liberties which 

ſhe only had for life ſhould not paſs to them̃ in tail; for the 

Queen's grant ſhall be taken to a common intent : but here the 

caſe is ſtronger, for the charter of Queen Mary doth not refer 

to the charter of Queen Katharine, but only by general words, . if a general 
preut aliguis ſeu aliqui alii, &c, But it was reſolved, that when miſchief may 

a Charter has * general (f) reference to other charters, it is . follow on 

as much in Jaw as it all the charters had been recited, f) . 


tor they are of record. And although Queen Katharine Rm. 54. 
| had Supra iu c. 


Cr. El. 794. | 


(a) Ant. 24. b. 


25. a. 1 Bal. 130. 
(Y Mo. 521,622. 
Stamf. Cor. 1 52, 
153. Co. Lit. 156. 
b. 294+ a. 3Inſt. 
27, 28, 29. Fitz. 


Cor. 34. Br. Cor. 
3 53. Br. Trial 
103, 142. B. N. 
C. 227. Br. Ju- 
rors 48. 1 H. 4. 
1. a. 13 H. 8. 
11, 12. 

(c) 2 Co. 16. b. 
4 Co. 93. b. 
Hard. 340. 
Bridem. 21. 


(4) 2 E. 2. Fitz. 
Trial 46. 2 Roll. 


77. 4 Inſt. 279. 


Ye 18. pl. 65. 
Moor 14, 15. 
x And, 20, 21, 
T7E. 3.50, b. Br. 
Trial. 36, 88. 
Do&. pl. 148. 
Refi. Ent. 228. 


2. Fitz. Trial 5 5. 


(e) Br. Trial 90. 
2 Roll. Rep. 577. 


(Ff) Bulſt. 130. 
1 Roll. Rep. 305. 


2 Roll. 572, 573. 
Co. Lit. 380. b. 


(g) 2 Bull, 130. 
1 Roll. 287,796. 
Cr. Jac. 420, 

4 11, 442, 581. 
Foph. 130. 

2 Sand. 2 12,213. 
8 Co. 58. b. 

Cr. El. 56 . Pal. 
231, 245, 252. 
x Roll. Rep. 305. 
Velv. 58. 

I Sid. 321, 322. 
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had the manor and hundred but for life, yet it is within the 
expreſs words of the reference. viz aliqurs ſeu aligui Premiſy 
ante tunc habentes, peſſidentes, aut ſeiſiti inde exiflentes, wnquan 
habuerunt, tenuerunt, ſeu gaviſi fuerunt, ſo that Queen K;. 
tharine was within this word (/e/itt) for ſhe was ſeiſed of the 
manor, &c. And TI acquainted Popham Chief Juſtice with 
this reſolution, and he agreed with it: and it was well ob. 
ſerved, that the reference doth not extend to the quantity of 
the eſtate, but to the quality of the franchiſes, whereof t 
to whom the reference was made were ſeiſed, be they ſeiſed 
for life, in tail, or in fee. | 
As to the 4th point, there are (a) divers manners of trial allow. 
ed by the common law, beſide the ſaid three mentioned in the 
argument of this caſe, that is to ſay, of matters in fact hy 
jurors ; of matters in law by the Juſtices ; and of matters of 
record by the record itſelf. As in treaſon the trial of one 
who is a (6) Peer of the realm, i. e. a Lord of the Parliament, 
ſhall be upon an indictment of treaſon or felony, tried by his 
Peers, without any oath, but upon their honours and alle- 
glances ; but in an appeal at the ſuit of a ſubject they ſhal 
be tried per probes & legales homines juratos, &c. 10 E. 4. 6. b. 
&c. (c/ cuſtoms and uſages of every court ſhall be tried by 
the Judges of the ſame court, if they be pleaded in the fame 
court, 11 E. 4. 2. b. In (4) Dower or (e) Appeal brought: of 
the death of her huſband, or in Aſſiſe brought by a woman 
Who was the wife of B. if the tenant or defendant pleads that 
the huſband is living, the trial ſhall not be by jury, but by 
the Juſtices, upon proofs made before them, for greater expe- 
dition, 6 E. 3.29 17 E. 3. 30. 43 Af. p. 26. 8H. 6. 75 
33 H. 6. 8, 9, 10. Diverſity of Courts 119. 36 Aſſ. 5. Vit 
39 Aſſ. p. 9. 43 A. p. 4. In a writ of Error to reverle a fine 
or nonage, or in an Audita querela to reverſe a recognizance 
or ſtatute for nonage, there the age ſhall be tried by the (f) 
inſpection of the Juſtices, and not by the country; for that 
which Judges of record do as Judges, ſhall not be tried by 
jury. If an infant appears by (g) attorney, it is error, but i 
ſhall be tried by jury, and not by the Juſtices ; for the making 
of the warrant of attorney is the act of the party without ex- 
mination of the Juſtices: and yet the appearance by attorneſ 
is recorded by the court, and therefore if the plaintiff makes 
attorney in court, and the def. pleads that the pl. is dead, and 
one appears and ſays, he is the plaintiff which is denied by the 
other party, the Juſtices ſhall adjudge it he who now appears 
be the ſame perſon who before made an attorney in court ; and 
therewith agrees 34 H. 6.43. If the ten, in a real action vouches 
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A. as heir within age, or if the tenant for life be impleaded, 
and he prays in aid of A. in reverſion within age, and prays 
that the parol may demur, &c. in both caſes, if the demandant 
replies that he is of full age, it ſhall not be tried by the coun- 
try for the great delay to the demandant; but a writ ſhall be 
awarded to the Sheriff, commanding him quod ve. fa. tali die 
pred A. ut per aſpect' cor por is ſui conflare poterit prefat” Juflic 
mfiris fi præd A. fit plenæ ætat', necne, &c. Vide 17 E. 2. 
Accompt (a) 121. 33 E. 3. Accompt 130, &c. ( Maihem 
may be tried by inſpection of the court, 28 Af. 5. 21 H. 7. 
33. b. 11 E. 4. 2. If queſtion be made if theſe be the ſum- 
moners or viewers which appear, it ſhall be tried by the ex- 
amination of the Juſtices, 33 H. 6. 10. a. Earl (c) or not Earl, 
Baron or not Baron, ſhall not be tried by jury nor by the Juſ- 
tices, but by the King's writ, as appears in the Counteſs of 
Rutland's caſe, in the (Fifth) Sixth Part of my Reports. 35 
H. 6. 46. a. &c. 19 E. 4. (d) in a plea of alien born, the 
league between the K. and the ſovereign of the alien ſhall be 
tried by the record of the Chancery, for every league is of re- 
cord. And generally all matters of record ſhall be tried by 
the record itſelf, and not by jury, or otherwiſe, 19 H. 6. 52. 
9 H. 7. 2. a. 5 E. 4. 3. a. 16 Hf. 7. 3. 1 H. 7. 29. b. Plow. 
Com. 231. a. If ancient demeſne be pleaded of a manor and 
denied, it ſhall be tried by the record of the book of (e) Domeſ- 
day in the Exchequer, but if iſſue be taken, that certain acres 
are parcel of the manor, which is ancient demeſne, it ſhall be 
tried by Jury; for it cannot be tried by the ſaid book, 22 Aff. 
45. But vide 44 E. 3. 32. a. in (f) an attachment upon a pro- 
hibition they were at iſſue, if the ſuit in Court- chriſtian was 
for tithes, or for rent reſerved ; and it was tried by jury, and 
not by the rolls of the Biſhop, for they are not of record. The 
lame law of all other courts, which are not of record, 34 H. 
b. 49. a. 9g E. 4. 43. and therewith agrees 44 E. 3. 32. a. 
and (g/ probate of a will ſhewed forth under the ſeal of the 
ordinary, yet the other party may plead, that he who is dead 
died inteſtate, as it is held in 44 E. 3. 16. a. So if iſſue be 
taken upon the probate of a will, or if adminiſtration was 
committed (although they ſhew the Biſhop's letters teſtimonial) 
it ſhall be tried by jury; and therewith agrees 13 El. Dy. () 
294. b. Vide 21 H. 6. 24. a. When a man is found ideot 


from his birth by office, he who is ſo found ideot, (falſly as 
he ſuppoſes) may come in perſon into Chancery before the 


Chancellor, and pray that before him and ſuch Juſtices or 


fages of the law, which he ſha!l call to him (and are called the 


King's counſe!) he may be examined, if he be ideot or not ; 
or his friends may ſue a writ out of the Chancery, returnable in 
the Chancery, to bring him into the Chancery, 761d” cor? nob? 
& conjilig no/iro examinand'; and if it be found upon ſuch ex- 
amination, that he is no ideot, the office found thereof, and 
the whole examination which has been made by force of the 
writ or the K's, commiſ. is utterly void, without any traverſe, 

mon- 
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Monſirans de droit, or other ſuit, as appears by the Regiſter g 
F. N. B. (a) 233. Vide 16 E. 3. Livery 30. Nota lech, noy 
by the ſtatute made an 32 H. 8. c. 46. ideots and their lang 
are in the ſurvey of the Court of Wards, &c. An (8) ape. 
tate ſhall be certified by the Abbot, or other religious poverng 


n 
to whom he bwes obedience. F. N. B. 233. Regiſter 267.2, tf 
In ſome caſes, as in (c) general baſtardy, (4) excommenge. il ch 
ment, loyalty of matrimony, profeſſion, and divers other e. nor 
cleſiaſtical matters ſhall be tried by the certificate of the Biſhoy, dien 
In Appeal, and upon approvement, the defendant in ſone eco 
caſes may pead Not guilty, and try it with the plaintiff by Wi che 
combat, or (e) battle in proper perſon before the Juſtices, j be. 
AT. p. 1. (f) 19 H. 4. 3. So in a writ of right the tenant no! 
may join iſſue upon the mere right, and try it by combat c at 


battle by his champion, with a freeman the champion of the Wl bet 
demandant (and not in perſon) before the Juſtices, 9 E. 4. 3, 1E. 
a. (g) 1 H. 6. 6. b. 3 H. 6. 55. b. If it be in queſtion whether ä 
the Sheriff made ſuch a return, it ſhall be tried by the Sherif, . 46. 
9 H. 4. 1. a. b. trial by certificate of the Sheriff, upon a wit 
directed to him in cafe of privilege, if one be citizen (i) a 
foreigner, 10 H. 6. 10. If a queſtion be made if ſuch a one be bir 
Sheriff it ſhall be tried by the examination of the Sheriff hin- p. 
ſelf, 10 H. 4. 7. b. yet he is made by letters patent of record, Ml thi 
and therefore it may likewiſe be tried by record, 32 H. 6. 26. WM 4. 
b. A return made by the Under-ſheriff, if it be denied, ſhall W on 
be tried by the Under-ſheriff, and the Sheriff cannot diſavov Wl wi 
it, if he confeſs him to be his Under-ſheriff. 10 H. 4 J. b. th 
If an approver ſays that he commenced his appeal before the W A 
Coroner by ot it ſhall be tried by the Coroner, and if th: be 
Coroner denies it, he ſhall be hanged, 12 Af. 29. 12 E. 3 MW 1: 
Coro. 118. Trial if the ſtat. ſhewed forth be the true ſtat. o 8 
not, ſhall be by the examination of the Mayor and Clerk ti ( 
the ſtat. who took the ſtat. and not by jury, F. N. B. 10% 3 
a. Regiſt. 27 E. 3. 42. (49.) (4)'Cuſt. of London ſhall be tric W A 
by the Mayor and Aldermen, and certified by the mouth of W 2 
the Recorder, 5 E. 4. 30. 21 E. 4. 16. In an aſſiſe thetenant W 4 
ſays that the lands are ſeiſed in the King's hands, it ſhall be p 
tried by the examination of the eſcheator, 9 H. 4.1. 3+AL t 
16. If one in avoidance of an (/) utlagary alledge, that he vas . 
in priſon at Bourdeaux ultra mare, in ſervitio Majoris de ou” t 
deaux, it ſhall be tried by the certificate of the Mayor, 4 E. 4. 1 
10. And in like caſes ſuch trials ſhall be by the certificate o | 
the Marſhal () of the hoſt, 21 E. 4. 10. Lit. 21. F. N. B. 1 
85. and by the Capt. of (n) Calice, 21 E. 4.11. 1H.7.5 | * 
by a meſſenger of a thing done beyond ſea, as in () Barties, WF 
caſe, 2 El. 176. Vide 10 H. 4. 3. At the Petit cape, the 

tenant ſaid that he was impriſoned 3 days before the detau't 

and 3 days after, it ſhall be tried by the examination of the 

attorney 13 R 2, Examinat. 22. Not attached by 5 days 

Aſſiſe, ſhall not be tried by jury, but by examination of the 

Bailiff; ſo that the tenaut was not ſummoned ſecundum gen 

terræ, ſhall not be tried by jury, but by wager of law, " 

W 


the ſaid lauguage is privative, and del is part, 1. e. no party, 
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wager of Ia w countervails a jury; for the tenant ſhall make 

his law de duodecimm manu, i. e. eleven beſide himſelf, (and 

that for to avoid delay) unleſs it be againſt a corporation, as 

Mayor and Commonalty, for then it ſhall be tried by the 

country for neceſſity, becauſe he cannot wage law. In a 

writ of Deceit, upon a recovery by default, the trial ſhall be, 

i{ the judgment was given upon the Petit cape, by the ſum- 

moners, if upon the Grand cape, by ſummoners, pernors, or 

viewers, and not by the country, 48 E. 3. 11. b. So if a 

recovery by default in a real action be pleaded, to which the 

other ſays, not compriſed, it ſhall not be tried by jury, but 

by the ſummoners and viewers, 10 H. 4.7. and yet there is 

no remedy if they fay falſly; and therefore bi e majus peri- 

ulum, ibi cautius eſl agendum. The cauſe of challenge ſhall 

be tried by two (a) triers to be appointed by the Juſtices, 9 (a) 2 Roll. 6633 
E. 4-5. b. 15 E. 4. 24. a. 4 E. 4. 18. 18 E. 4. 18. a. 16 E. “ 

4.7. b. 14 H. 7. 1. b. 19 H. 6. 48. b. 20 Af. 15. 7 H. 4. 

46. a. But trial of any of the grand jury ſhould be taken before 

four Knights, Alſo trial may be in debt upon a ſimple con- 

tract, detinue, &c. either by wager of law of the defendant 

himſelf, or by jury at the defendant's election. Vide 30 Ail. 

p. 19. Trial by jury of attornies of the Common Fleas, and 

the Exchequer. As to divers other trials, as 1. Per (J) me- (2) oy Co.104-t, 
dictatem linguæ 2 Per primes juratares & aliss, & per primss Gro EL Jon. 
only, upon not compriſed and certificate of aſſiſe. 5 By jury 818, 841. 

with witneſſes adjoined. 4. By trial by grand aſſiſe, above 2: 144. pl. 59, 
the number of 12, that is to ſay by 16, &c. 5. By trial in Ball. 22. pl. 5. 
Attaint by 24. I have omitted theſe and divers other the like, Jenk.Ccat. 216, 
becauſe they are trials by jurors, and for them vide 22 E. 3. 1 

14. the ſtatutes of 25 E. 3. Stat. Staple c. 8. 27 E. 3. Stat. f 95 1 a 
Staple, c. 8. ar H. 6 3. 28 E. 3. c 14, 2 H. 5. e. 3. 8H. 

(6) 8. c. 28. The ſtat. of York, cap. 2. 43 E. 3. 2 44 E. 3. 

34. 11 Aſſ. p 19. 7 Aſſ. 20. 18 Aſſ. p. 11. 29 All. 57. 40 

Aſſ. 34. 30 E. 3. 8. b. 7 H. 4. 4. 5 H. 7 8. b. 4 Aff. 19. 

22 Aſſ. 16. 29 Aſſ. 7. 31 Aſſ. p 6. 38 AT 4. 40 Aſſ. 4. 

48 Aſſ. 1. 5 H. 5. 1 H. 6. 5 4 H 6. 28. 12 H. 4. & cetera 

patent, Concerning trials by particular cuſtom, I wholly omit 

them on purpoſe. It appears by ancient records, as well before 

the conqueſt as ſince (for no ciedit is to be given to conjectures) 

that then there was another manner of trial in criminal cauſes, : 
and that was called Ordalium, and in the Saxon language (c) (e) Seld. Janus 


Ordel, which is as much as to fay, expers criminis ; for or in 84.85. 
Speim. Gloſſ. 


f tit. Ordalium. 
or net guiliy, and then the ſefendant being arraigned, and 


pleading not guilty, might chooſe whether he would put himſelf 
vpon 
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F | upon God and the country, which is upon the verdict of u 
| men (as they do to this day); or upon God only, and thers 
| fore it was called Judicium Dei, preſuming that God wou 
| deliver the innocent, /c. if he was of free eſtate, then 
4 ignem; ſc. to paſs over novem vomeres ignitos nudis pedibui; aui 
if he eſcaped illæſus, then he ſhould be acquitted, and if ng, 
he ſhould be condemned; E& pars rea fuit ſervilis conditimi, 
See Rot. Par. then he might put himſelf upon the trial of God, ſc. per aqun, 
20 H. 3. M. 1. and that in divers marmers: all which appear in Lambo 
—— fa- verbo ordalium, with all the ſuperſtitious vanities appertaining 
Ignis & Aquz, tO it: and thereof Glanvil wrote, who wrote in the time d 
H. 2. lib. 14. cap. 1. & 2. & 17 Regis Johannis in Turi 
London membr' 25. Rex Petro de Scudamor & aliis, c. nun- 
damus vobis quod conveniatis una cum vicecom noſiro Winton al 
diem & locum competentem, et tanquam Fuſliciarii noftri capi fa. 
ciatis judicium ferri a Robin“ fre Petitpas, quod ei adjudicatm 
e per Juſticiarios noſtros itinerantes tempore interdicti, et tun 
capi non potuit quia appellatus fuit de morte hominis, et cum ligen 
inde ceperitis, faciatis mde quod judicium dederit, mandamus enin 
vicecom' noſtro Wintoniz, &c, Ibis manner of trial wa 
called Vulgaris purgatio, and utterly forbid by the canons df 
the church, as temptations of God, and not lawful trials, and 
that they were invented fabricante diabolo: et in gloſſ. diatur, 
vulgaris purgatio prohibetur, quia fabricante diabolo eſt inventa, 
cum fit contra præceptum Domini, non tentabis Dominum Dun 
tuum. 
And afterwards the ſaid trial called Ordel, viz. judicium gn 
et aquæ, was taken away by Parliament: and that appears 
Rot. Pat. anno 3 H. 3. membr. 5. For the record ſays, Pri- 
vi ſum fuit per regem et concilium, &c. 
® See Selden's And this was the true manner of the ſaid trial of * Or- 
AnaleQon, lib. del and although it was firſt forbidden by the canons, jet i 
2. c. I. De Diis . . 1 2 2 
Syris 169. remained in uſe within this realm, till it was utterly taken 
Notes on away by authority of Parliament. + And Monomachia, i. t. 
3 19% Duellum is alſo forbid by the canons, but yet foraſmuch a 
— on Poly- it is not taken away by Parliament, it (in ſome caſe as ap: 
olbion 270. Pears before) remains even to this day. Of this manner ot 
See allo Spel- trial by combat or battle, not only Glanvil writes lib. 2 
Judicium pe, cap. 3, 4, & 5. as he writes alſo of Ordel, but Bracton, lib. 3 


t r Tractat. 3. cap. 21. fol. 140. And Briton, cap. 22. writes 11 
urata, &c. ; 

| Paſquire' Re- 

ſearches lib, 4+ c. 4 Þ 21oft. 243. 3 Inſt. 157, 152, 159. 
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of the trial by battail, and not of ordel, becauſe that, when 
they wrote, was utterly taken away and condemned. Vide , jon. 248. 
Deuter. cap. 18. ver. 10. all which (becauſe many have erred 
in this point of antiquity) I thought worthy to be imparted to 


the ſtudious reader. 


2 
— 
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BUCKN A L's Caſe. 
Paſch. 42 Elig. 
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In the Common Pleas. 


FF — <a 


P41. 42 Elia. in Bucknal's caſe in the Common Pleas, c fl. 1005 

divers points were reſolved. 1. That there is a differ- Winch 18. 

ence when the lord in his avowry varies from the truth of the Pot pl. 318. 

quality of the ſervices, by colour of ſeiſin and poſſeſſion which Pi. Com. 3 2 

he has got from his tenant; and when he varies from the truth ; 

of the quantity of the ſervices, by reaſon of ſeiſin which he has 

got of more than he ought to have of the ſame nature ; as the 

caſe there was: Bucknal avowed, becauſe the plaintiff held of 

him certain land, by fealty, rent, and ſuit of court, and al- | 

ledged ſeiſin (a) of all, and for the rent arrear, &c. where (a) Co. Lit, 

the true tenure was by fealty and rent only, in this caſe the 253-* 

ſeiſin of the ſuit is not material, becauſe it is of another qua- 

lity and nature, and the tenancy originally was not charged 

with any ſervice of ſuch quality as ſuit z and therefore in ſuch 

caſe the tenure is traverſable. But where the rent was two 

ſhillings per annum, if the lord has got quiet and voluntary 

ſeiſin of more rent than he ought, as of 3s. (without any co- 

ercion of diſtreſs) there, becauſe the tenancy is charged with 

ſervice of ſuch nature and quality, and it is not to be preſumed 

that the tenant would voluntarily pay more rent than he 

ought, chere, the ſeiſin in an avowry is traverſable, and not the 6% 2 Inſt. 47. 

tenure. And the ſtatute of Magna Charta, c. 10. () nullus diſ- 8 * og 

tringatur ad faciendum majus ſervitium de feodo militis, nec E. N. B. 10. e. 
Vol. V. H de Plowd. 243. bs 


= — 


(a) 2 Inſt. 21. 
8 Co. 65. a, 
Plow. 243. b. 


(5) F. N. B. ii. e. 


(c) Mag. Char, 
C. 10. 


Antea 33. a 


bert de Woodhoufe, Archdeacon of Richmond, 


this alſo appears in the old book of 18 Ed. 2. Avowry 217, 
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de alia libero tenemento, quam inde debetur, by conſtruction ex. 
tends to the right, and nor to the poſſeſſion : to which pur. 
poſe on that act the writ of Ne (a) inſuſle vexes, which is in 
the right, is grounded; and therewith expreſly agree F. N. B. 
10. c. & Regiſt. 4. a. vide 10 E. 3. 25. 22 E. 3. 18. b. and 


In repl. brought by R. the defendant avowed upon the plain. 
tiff, becauſe one C. was ſeiſed of the tenancy, and held of the 
avowant by fealty, and 20d. per annum, of which ſervice he 
was ſeiſed by the hands of C. &c. as by the hands of his very 
tenant, which C. enfeoffed the plaintiff and for 20 d. arrear 
for one year he avowed upon the plaintiff, to which the plain- 
tiff faid, that the faid C. his feoffor held of che avowant by 
fealty and 12d. and as to that nothing arrear. To which har 
of the avowry exception was taken, becauſe he did not anfwer 
to the ſeiſin. To which Shard of counſel with the plaintiff 
anſwered, that the plaintiff is a ſtrange purchaſer, where he 
cannot have (5) Ne injuſle vexes, wherefore he ought to dil- 
charge himſelf by plea, But Sir Wm. Bereford, Ch. Juſtice 
of the Common Pleas, gave the rule; you may fay that the 
ſeiſin was by outragious diſtreſs, and that you do not fay; 
wherefore we hold the ſeiſin rightful, and you do not deny the 
ſeiſin; and therefore adviſe of it: for which reaſon Shard 5 
the rule of the Court traverſed the ſeiſin. In which was ob. 
ferved the great regard the ancient Judges had of ſeiſin and 
poffeſſion to maintain it againſt the ſaid ſtatute of (c) Magu 
Charta, — the act was in the negative, and theretore 
the ſtronger. Vide 34 E. 1. Diſclaimer 30. an infant ſhall an- 
ſwer to the ſeiſin had by his own hands; in 8 E. 3. 18. b. Re 

— 
file of Darrein preſentment againſt the Prior of Pomtret, and 
prayed that the aſſiſe would enquire, who had preſented the 
laſt Parſon to the church of St. Sampſon of York; and after 
wards Robert was nonſuit; wherefore it was awarded, thatthe 
Prior ſhould have a writ to the Biſhop , but ceſſet exccutic till 
the colluſion was enquired of; and there, Sir Wm. Her, 
Ch. Juſtice of the Bench, charged the recognitors of the aſlil, 
firſt to enquire among themſelves if the writ was brought H 
colluſion, to make the advowſon come into mortmalt; 
and if they ſhould find that the writ was brought by col 
luſion, that they ſhould not enquire of the right of the Prior; 
but if they ſhould not find colluſion, then they ought to enquit 
of the right of the Prior, and if he had right, then, which d 
his predeceſſors preſented, and in the time of what King 
And in evidence to prove the Prior's right, a charter d 


King Stephen was ſhewed, by which the ſaid King * 
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ſaid advowſon to ſuch a Prior, his predeceſſor, and to his ſuc - 
ceſſors; and the inqueſt returned and ſaid, that the writ was 
not brought by colluſion, and farther ſaid, that the Prior or 
his fucceſfors had never preſented within time of memory, but 
always the Archdeacon and his predeceſſors: to which Herle 
Chief Juſtice ſaid, we have no warrant to enquire of the right 
of the Archdeacon, but of the Prior's right ; wherefore you 
are to ſay, if the Prior has right, or not; and whenthe inqueſt 
were in doubt what to ſay, Herle ſaid, although a man had 
right hefore time of memory, if he nor his anceſtors were ne- 
ver ſeiſed after time of (a) memory, he is ouſted of his right ; 
and therefore according to your intent, if you have ſaid the 
truth, that the Prior or any of his predeceſſors were never in 
poſſeſſion after time of memory, you may ſafely ſay that the 
Prior has no right. Et ita dixerunt. Nota reader, I have put 
this caſe at length, becauſe it is notable for divers points, and 
chiefly for the great reſpect the Judges gave to the poſſeſſion, 
without regarding any ancient charter of the King, or any 
right by colour thereof, although it was matter of record, and 
betwixt the charter and the caſe then in queſtion there were 
not above 176 years, and that in the caſe of a Prior, who in 
many caſes ſhall not be ſo prejudiced by the laches of the pre- 
deceflors, as a private man. 

But in the caſe of ſeiſin of more rent than ought to be, that 
ſhall bind in an (b) avowry. But in Ne injuſte vexes, ceſſavit, 
aſliſe, reſcous or treſpaſs, ſuch ſeifin of more rent ſhall be 
avoided, for there, the tenure and not the ſeifin is traverſable: 
and for theſe differences, vide 10 E. 3. 25. 12 E. 3. Avowry 
104. 22 Aff. 68. 28 Aſſ. 33. 5 H. 5.4. 10 H. 6. 3. b. 30 
H. 6. 5. 33 H. 6. 44, 45. 37 H. 6. 25. 12 E. 4. 7. b. 16 E. 
4 11. 21 E. 4. 64. F. N. B. 10. Piow. Com. Woodland's 
caſe, 94, 95. 4 E. 2. Avowry 200. notwithſtanding the ſta- 
tute of Mag na Charta, the lord ſhall avow for relief according 
to the ſeiſin of the quantity of the knight's fee that the lord 
ws encragched, for relevium non eſt ſervitium, but incident to 
ervice. 

But this caſe of ſeiſin in caſe of avowry receives certain limi- 
tations. For 1. (c) the ifſue in tail ſhall avoid in an avowry ſeiſin 
had bythe hands of tenant in tail, 20 E. 3. Avowry 131.F.NB. 
10. 2. The ſucceſſor of a Biſhop or Prior, &c. ſhall avoid in an 
avowry ſeiſin by the hands of the predeceſſor. 3. The very te- 
nant of the land ſhall avoid ſuch encroachment of rent in avow- 
y, it he has a deed to ſhew the contrary ; but none ſhall 
have contra (4) formam feeffamenti, but the feoffee or 

H 2 


his 


34 


— 


(a) Ant. x. 2. 


(00 4 Co. 11. b. 
2 Inſt. 21. 
Plowd. 94. b. 
wo H. 7. 11. be 
8 Co. 65. a. © 
DoRt. pl. 318. 
F. N. B. , 10. 
5 Co. 100. 

L. 5. E. 4.62, 63, 
87, 88. , 


(c) 10 Co. 102.1, 
4 Co. 11. b. 

2 Init. 21, 118. 
8 Co. Sir Wm, 
Foſter's cale. 


(4) 4 Ca. 121. b. 
2 Inſt. 118. 
F. N. B. 163. 


(a) 2 Inſt. 117, 
118. 


(5) Doct. pl. 132. 


(e) Doct. pl. 1 32. 


(4d) 23 H. 6. IO. a. 
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his heirs, 10 H. 7. 11. 22 Hf. 6. 50. F. N. B. 163. 18 E. 3. 
18 3 E. 3. 27, 28. 10 E. 3. 25. 22 wy 18. 28 Aſſ. 33. 28 
E. 3 92. 22 H. 6. 3. 30 H. 6. 7. 33 H. 6. 22. 39 H. 6. J. 
7 E. 4. 24. 5 H. 5. 4. 14 H. 4.5. 11 E. 3. Avowry 106. 4 
E. 3. Avowry 201, 202. 12 R. 2. Avowry 266, that in a- 
vowry the heir of the feoffee, upon a deed ſhewed, ſhall avoid 
ſeiſin by his own hands, 31 E. 1. Avowry 244. & 31 E. 1, 
Avowry 241. 6 E. 2. Avowry 216. 4 E. 2. Avowry 202. 
32 E. 3. Avowry 114. & in 19 E. 3. Avowry 122. Wilby 
laid, that he had ſeen between privy and privy, privy and 
ſtranger, and ſtranger and ſtranger, the ſame point to avoid 
encroachment of ſeiſin in avowry adjudged upon ſhewing of 
a deed. And all this is grounded upon the ſtatute of Nat 
bridge, c. (a) 9. gui autem per cartam pro certo ſervitio tot ſoli- 
dorum annuatim pro omni ſervitio ſolvend* feoffati ſunt, ad ſe- 
tam vel ad aliud, contra for mam feoffamenti de cætero non tenear- 
tur. 4. Encroachment of ſeiſin is not material, where there 
is no tenure, 20 E. 4. 2. b. 22 H. 6. 2. b. 5. Such ſeiſin 
ſhall be avoided by ccercion of diſtreſs, 12 E. 4. 7. b. 8 H. b. 
17. a. b. 47 E. 3. 4 a. ©. If the rent be payable at two days, 
and the lord encroaches ſeiſin at four days of the year, and at 
two days, where he ought to pay it but at one, this encroach- 
ment being voluntary ſhall be avoided in avowry, becauſe they 
agree in the ſum, 21 E. 4. 8. 

And it is worthy obfervation, where and how ſeiſin in 
avowry ſhall be traverſed, 1. In (6) avowry the tenant ſhall 
not plead, never ſeiſed of the ſervices generally, for thereby he 
leaves the lord no remedy, neither by avowry, nor by cuſtoms 
and ſervices; and — if he be (c) tenant in fee- ſimpee, 
he ought to diſclaim, or he ought to plead out of his fee, aud 
ſo traverſe the tenure; and therewith agree 22 H. 6.3. 
& 30 Henry 6. Avowry 15. by all the Juſtices. And 
where it is ſaid in 5 E. 4. 2. that the very tenant ſhall nat 
plead out of his fee, for if it ſhould be found againſt him, i 
is not peremptory to him, but it ſhall be peremptory to thelord, 
and ſo not equal, and therefore in ſuch caſe he ſhall difclam; 
the contrary to that is adjudged in (4) 28 H. 6. 1c. in the 
Point, and Forteſcue there ſhewed two or three judgments 
in terms. Vide 15 E. 2. Avowry 214. 24 E. 3. 34. 1! H. 
4. 10. 12 H. 4 23. 8 H. 6. 17. a. b. & 21 H. 6. 22. 21 H. 
7. 10. and Brook in abridging the ſaying in 5 E 4% 
Hors de ſon fee 15. ſays, quod non eff lex; and the abridg- 
ment of Fitzherbert of 35 Henry 6. 19. - Hors de ſen jt 
17. is not warranted by the book at large, 2. He wiv 
denies ſeiſin after the limitation, ought firſt to acknov* 
ledge a tenure, to the end the jord may have bi 


writ of cuſtoms and ſervices; as if the lord all 
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the tenure by fealty, rent, and ſuit of court, and alledges 
ſeiſin within time of limitation, and avows for ſuit arrear, the 
tenant may confeſs the tenure by fealty and rent ; and to the 
ſuit, never ſeiſed after the limitation. And therewith agree 


15 E. 2. Avowry 214. (a) 18 E. 3. 10. b. & 22 E. 3. 232. (4) Fitz, Avow- 


againſt the opinion ill reported, in (5) 10 H. 6. 6. b. & 7. a. 


3. If the lord avows for ſervices, and alledges ſeiſin by the (4) Fitz. Avowe 


hands of the plaintiff, or any other in the replevin, as by the 
hands of his very tenant, the tenant may plead that the avow- 
ant was never ſeiſed by his hands, &c. and therewith agree 
24 E. 3. 50. 19 E. 2. Avowry 224. (c) 22 Hf. 6. 2. b. and 3. 
a. 4. That ſeiſin is not traverſable, but only of that for 
which the avowry is made, unleſs ſeiſin be alledged of a ſu- 
perior ſervice (for which the avowry is not made) which in 
Jaw is a ſeiſin of the inferior, as in (4) 26 H. 8. 1.a. where 
the tenure is by rent and divers other ſervices, and ſeiſin is 
alledged in all, and avowry for the rent only, there the ſeiſin 
of the rent is only traverſable: but if the tenure be by homage, 
fealty, eſcuage, and rent of 28. and ſeiſin alledged in all, 
and he avows for homage, he ſhall be received to traverſe the 
ſeiſin of the eſcuage, for that is ſeiſin of the homage, 21 E. 3. 
52. a. 13 E. 3. Avowry 103. 19 E. 2. (e) Avowry 224. 
And where it is ſaid, that when the lord varies in the nature 
and quality of the ſervices, that the tenure is traverſable, that 
15 true, when the tenant confeſſes tenure in part, as 1s afore- 
ſaid ; but he cannot traverſe the whole tenure ; as if the de- 
ſendant in replevin avows upon the plaintiff for rent and ſer- 
vices as upon his very tenant, the plaintiff cannot ſay that he 
holds the ſame land of a ſtranger, without that, that he 
holds of the avowant, but he ought to diſclaim, or plead out 
of his fee; and therewith agree 10 H. 6. 6. b. & 7. a. 35 H. 
0. Avowry / 37 H. 6.25-2. 11 H. 4. 11. 19 E. 2. 
Avowry 222. 15 E 2. ibid. 214. And at firſt, the plain- 
tiff in the caſe at bar would have pleaded, that he held the 
land in the avowry, and other lands by fealty and rent, 
without that, that he held the land in the avowry modo & for- 
ma; and the Court was moved, if the plea in bar of the avow- 


ry was good ? and the plaintiff's counſel conceived that the 


plea was good, and they cited the books in (g) 8 H. 7. 5. a. 
& 13H. 7. 25. b. where the caſe was, that in replevin the 
defendant avowed, that the plaintiff held of him one acre of 
land by fealty, and twelve pence, and for rent arrear ; the 
paintiff ſaid, that he held the ſaid acre, and another acre 
of land in the fame town by the ſervices of ſix· pence; at/que 
lac, that he held the one acre of the avowant mode & 
land and Brian there conceived the traver(z good. But 

H 3 the 


ry 97. 


TY 9. 
Er. Avow. 116. 
Poſtea 35. a. 


(c) Fitz. Avow. 
14. 
Br. Avow. 56. 


(4) Br. Avow. 1. 


Fiz. Avow. 
28. Br. Avow. 76. 


(g) Godb. 24. Br. 
Avowry 87. 

B-. Double 

Plea go. 


| 
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the Court preferred the book of 5 H. 5. 4. b. where the caſe 


(a) Fitz. Avow, was, in (a) replevin in this Court the defendant avowed, b 
reaſon the plaintiff held of him 4 yards of land, called Criſpin. 
lond, by fealty, and 108. rent per an. Ic. of which ſervices he 
was ſeiſed, & c. and for rent arrear. The plaintiff ſaid, that 
he held of him two yards of land by fealty, and 58. rent only, 
without that, that he held 4 yards in the manner and form 28 
he had avowed: and Hull, who gave the rule, held it no plea; 
for as to diſcharge of 58. rent, it went in bar; and as to that, 
that he held but two yards, it went in abatement, and fo con- 
tained double and different matter: allo he anſwered not to 
the ſeiſin, &c. wherefore by the rule of the Court, the plain- 
tiff pleaded in abatement of the avowry, and ſaid that he held 
two yards of the defendant by the ſervices of fealty, and 5s, 
and the other two yards by fealty, and demanded judgment of 
that avowry; the concluſion of which plea made it ſingle 
enough: to which the avowant replied, that he held of him in 
manner and form as he had avowed ; and thercupon iſſue was 
joined; and therewith agrees 18 E. 3. 18. a. where the de. 
fendant in replevin avowed upon the plaintiff becauſe he held 
of him a carve of land by homage, fealty, and 10s. per an, 
&c the plaintiff ſaid, that he held that carve and another cane 
by homage, fealty, and rent of 10s. as one cntire tenancy, 
and demanded judgment of the avowry, which ſuppoſes the 
parcel in groſs by itſelf, (and a good plea, for otherwiſe he 
might be double charged,) and the avowant maintained that 
the carve in the avowry was an entire tenancy, &c. But it 
was reſolved, that if the plaintiff agrees with the avowant in 
the ſervices, and varies in the quantity of land, there a tra: 
verſe may be, without that, that he holds modo et Jus or 

with a fantum (one only:) and therefore in 20 H. 6. 20, 21, 

if the defendant avows becauſe the plaintiff holds 16 acres of 

him by certain ſervices, and the plaintiff ſays that he holds 

thoſe 16 acres, and other 16 acres, without that, that he hold 

16 acres, &. tantum, the avowry ſhall abate. Alſo if he 

makes ſeveral avowries, ſuppoſing two acres to be ſeveral! 

held, where they are held by entire ſervices, or e contra. Vit 

(J) Fitz. Reple- (5) 9 H. 6.27. a. (c) 7 H. 4. 102. 4 E. 3. 34. 43 E. 3-14 
. 33 47 E. 3. 5 E. 4. 4. 2. temp, E. 1. Avowry 228. 2E. 2 
(e) 7 H. 4. 10.2, Avowry 184. 24 E. 3. 34. 32 E. 3. Avowry 114. 40 P. 
Br. Avow. 37. 3. 16. 41 E. 3. Avowry 77. And afterwards the plait- 
Fitz, Auow. So. tiff in the principal cafe agreed with the avowant in the 
quantity of the tenancy, confeſſed the tenure by fealtf 

and rent, and as to the rent, nihil arrear, and traverſe 

the tenure modo & forma, ſc. abſque hic, that the tenane 

was held by: fealty, rent, and ſuit of court, in manuf 

and form, &c. And the traverſe was good by the rule 

the Court, although the avowry was made for rent ou 


48. 
Br, Avow. 49. 
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whereupon iſſue was joined, and it was ſound, that the land 
was held by fealty and rent, and not by ſuit of court; 
and although the avowry was made for rent arrear, yet for- 
aſmuch as the tenure alledged by the avowant was traverſed 
and found againſt him, it was adjudged M. 42 & 43 El, 
againſt the (a) avowant, for it would be in vain to make it 
traverſable; and yet if it be found againſt the avowant, that 
he ſhould have a return. And Lit. Ji. 3. cap. Attornment 
127. ſays, that the ſeigniory is entire, although there are di- 
vers manner of ſervices, which the tenant ought to do, and 
tenure by fealty and rent is another tenure than the defen- 
dant has alledged in his avowry; wherefore judgment was 
given for the plaintiff, 

Nota reader, although the purview of the act of (5) 21 Hf. 
8. c. 19. be general, * that the lord may avow, &c. as in 
« lands and tenements within his fee and ſeigniory, a'ledg- 
« ing the ſame lands to” be holden of him, without naming 
« any perſon certain, or upon any perſon certain;“ yet all 
neceſſary incidents are intended, and therefore the avowant 
ought to alledge ſeiſin by ſome hands, (c) 27 H. 8. 4. b. 
agrees; but the ancient form of alledging ſeiſin ſhall not be 
altered, and therefore the avowry ſhall be made generally af- 
ter the ſtatute of 32 H. 8. c. 2. as it was uſed before; but 


(a) Cr. El. 799. 


(50 Ant. 23. b. 
Poſtea 136. a. 
Co. Lit. 268. b. 
269. b. 


() Br. Avowryg. 
Cr, Car. 83. 


the plaintiff in bar of the avowry may plead never ſeiſed wich- 


in 40 years, &c, and therewith agree 1 Mar. (4) Brook 107. 
& 14 El. Dyer (e) 315. And if the lord by the ſtatute of 
21 H. 8. alledges ſeiſin in his avowry, and avows the diſtreſs, 
as within his fee and ſeigniory, and upon no perſon in cer- 
tain, in ſuch avowry every plaintiff in the replevin, be he 
termor or other, may have every anſwer to the avowry, which 
is ſufficient, and alſo have aid and every other advantage in 
law; and it is not now an exception, that he is a ſtranger to 
the avowry ; for in ſuch caſe, foraſmuch as the avowry is 
upon no perſon in certain, either none is a itranger to it, or 
every one is a ſtranger to it: and therewith agree 24 I. 8. 


Br, Avowry 113. 27 H. 8. 4. b. & 20. b. 
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(4) 8 Co. 6g. 4. 
Br. Avow. 105. 
B. N. C. 444. 
(e) Dy. 315. 

J. 101. : 
Cr. Car. 83. 
8 Co. 65. 45 


"z 
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EF xecutors- 


See 6 Mod, 
204, 205. 

1 Salk. 307, 
308, 311. 
Sleinner 198. 
Cartkew 345 
Rep. Q. A 145. 
Co. Lit. 38. b. 
4 E. 3.43. pl. 19. 
7 E. 4. 8. a. b. 
24 E. z. 54. b. 
29 E. z. 10, 11. 


(a) Flow. 185. a. 


282. b. | 
Br. Dett. 140. 
Fitz. Executor 
41. 
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HEN SI. O E's Caſe. 
Trin. 42 Elis. Reg. 


ENSLOE brought an action of debt againſt Gage and 
others, as executors; the defendants pleaded in abate. 

ment of the writ, that the teſtator made one Hilleſley co-exe- 
cutor with them, who had adminiſtered, &c. not named in 
the writ, judgment of the writ. To which the plaintiff (aid 
that before any adminiſtration, &c. the ſaid Hilleſley, being 
cited with the others to prove the will before the ordinary, r- 
fuſed, and the defendants only proved the ſaid will, &c. upon 
which the defendants demurred in law. And it was objected, 
that after this refuſal Hilleſley could not adminifter for tw 
reaſons. I. Becauſe Hilleſley may wave the executorſhip, 
and ſhall not be executor againſt his will; jus te/lamentorun 
pertinet ad ordinarium, as it is ſaid in (a) 4 H. 7. 13. b. wha 
Hilleſley once refuſed before the Ordinary, who is Jawfil 
judge of the cauſe, and thereby waved the executorſhip, aul 
utterly diſcharged himſelf thereof, he cannot reſume it after 
wards ; as in all caſes of intereſt and authorities, when one 
waves and refuſes to take the intereſt or authority, and eſſe 
cially before a lawful judge in an ordinary courſe of proceed: 
ing, he ſhall never after agree to it. And therefore ſuppdt: 
in this caſe that Hilleſley had been joined in the writ, and 
he had pleaded, never executor, or ever adminiitered u 
executor, . ſhall he be afterwards received to adminil 
ter? It was ſaid clearly no. 2. It was ſtrongly wo 
| tha 


LN. Two executors brought an action of actount againſt J. S. and upon thev- 
30g the will it appeared that the defendant was joint executor with the plaintiff, 
and by Herle, in ſuch caſe for neceſſity, the detendant ſhall not be named plat 
tiff, and the defendant was put to find bail until the judgment ſhuuld be bite 
3 E. 3. 23. b. pl. 12. | MY 
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chat if all the executors are cited before the Ordinary to prove 
the will, and all refuſe, the ordinary may accept this refuſal, 
and thereupon commit adminiſtration, and after that refuſal 
they ſhall never take upon them the charge of the will, nor 
adminiſter as executors, becauſe they have before a lawful 
Judge in an ordinary courſe of proceeding waved it before ; 
and if they might all refuſe before the Ordinary, and this re- 
fuſal ſhall bind them, what reaſon is there if any of them re- 
ſuſe before him, that it ſhall not bind them? And as when 
executors (agreeing to the will) adminiſter, they cannot aſter- 
wards refuſe, as it is held in (a) 9 E. 4. 33. a. 47. b. Plow. 
Com. Greiſbrook's caſe 280. So when any of the executors 
once before a competent Judge refuſe, they ſhall not after 
agree. 2. It was objected that the bar was not good, becauſe 
the deſendants have not alledged, that the will was proved, 
according to the opinions in (5) 3 H. 7. 14. a. 

But it was reſolved without open argument, that the plain- 
tiff*s replication to maintain his writ was not ſufficient ; for 
notwithſtanding the refuſal of Hilleſley in this cafe, he might 
adminiſter after at his pleaſure. And the court took this dif- 
ference, when many are named executors, and ſome of them 
(c) refuſe, and ſome of them prove the will, thoſe who refuſe 
may afterwards at their pleaſure adminiſter, notwithſtanding 
this refuſal before the Ordinary: but if all refuſe before the 
Ordinary, and the Ordinary commits adminiſtration to an- 
other, there they cannot afterwards adminiſter and this dif- 
ference is proved by our books in 21 E. 4. 24. a. where it is 
reſolved by the Juſtices, that if (d) twenty are named execu- 
tors, and one proves the will, it ſufficeth for them all, and 
the refuſal before the Ordinary is not any eſtoppel againſt them 
to adminiſter after when they pleaſe, in our law, and we have 
no regard in this point to the law of the church : and the 
executor who proves ought to (e) name them who refuſe in 
every action to recover the teſtator's debts, and they may (f) 
releaſe the whole debt (duty): and it is clear that they who 
refuſe ſhall have an action by ſurvivor. But it is held in 36 
H. 6. 8. a. that if a man makes two executors, and both refuſe 
before the Ordinary, now they can never after adminiſter as 
executors by force of the will, for now the teſtator dies (g) 


be will; in (5) 41 E. 3. 22. a. one executor brought an action 


he is alive: to which the 


op laintiff ſaid, that before the Or- 
| dinary he was diſcharged of 


inteſtate : otherwiſe when one proves, and the other refuſes 
before the Ordinary, the other may adminiſter with him when 


of debt, and ſhewed forth the will, which proved that he had 
another executor, and the defendant pleaded to the writ that 


the adminiſtration, and that he 
never 
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judgments in books adjudged according to law, which wa 


H tnsLoe's Caſe. Part IX 


never adminiſtered, and becauſe he might adminiſter at hi 
pleaſure, it was adjudged that the writ ſhould abate. Butz 
is reſolved by Littleton, Newton, and Danby in () 5 E. , 
13. a. that if all the executors refuſe before the Ordinary, they 
may prove the will afterwards. In 22 E. 3. 19. b. Debt b. 
() two executors, and will ſhewed, the defendant ſaid, thi 
in the will three are made executors, the third not named, 
&c. judgment of the writ ; the plaintiff replied, that the third 
refuſed before the Ordinary, and would not adminifter, an 
was diſcharged by the Ordinary, &c. and it was adjudget 
that the writ ſhould abate, And therewith agree 15 E. 3. ( 
Executors 8. (4) 42 E. 3. 26. a. b. (e) 11 Hl. 4. 83. b. 35 H. 
6. 37. a. 21 Hl. 6. 23. b. 3 R. 3. 20. b. But it appears in 
5 85 E. 3. 9. a. (g) 3 H. 7. 14. a. that if all refuſe before 
the Ordinary, he may grant adminiſtration. | 

2, It was reſolved, that in debt againſt one as executor, 
it is a good (+) plea to ſay, that the teſtator made him an 
another executor, who has adminiſtered, and is alive, with. 
out ſaying that the will is proved; and therewith agree 33 (i 
H. 6. 38. a. (4) H. 6. 25. b. 22(/) H. 6 59. b. 3 H. 4. Ad 
miniſtration 22. For aſter the executors have adminiſtered, 
and fo have once (n) taken upon them the charge of the eue. 
cutorſhip, they cannot afterwards refuſe, (n) 9 E. 4. 33% 
37. Plow. Com. Greiſbrook's caſe 280. So that it was reſolved, 
that the plea in bar was good: and fo the doubt conceived in 
(e) 3 H. 7. 14. obiter well explained. Alſo the plaintiff in 
his replication has ſhewed, that the will was proved, &c. and 
ſo if neceſſary has made the bar good. And I well agree that 
this caſe was upon manifeſt and manifold authorities and 


the reaſon that in a caſe ſo clear the Judges did not ſhew the 
reaſon and cauſes of the ſame differences, nor made any 
anſwer to the ſaid objections, which ſome learned in tb 
law deſired for their ſatisfaction to be done. As to that it 
is to be known, that it is held in 2 R. 3. Teſtament 4. tha 
it is but of (p) Jate years that the church had the probate 
of wills in this land, until it was by an act, &c. for 4% 
people have probate of wills in all other places, except 
England; and in many places in England the lords of mi 
nors have probate of wills at this day in their temporal 
courts. And 'Tremail there ſaid, that he is ſteward in ® 
country, and the free tenants and bondmen prove thelr 
wills before him in the Court Baron, and fo it has been uſed 
from time whereof, &c. and therewith agreed Fineux, and 
all the Juſtices in 11 H, 7. 12. b. that the probate of telta- 
ments belonged not to the Spiritual Court, but of late, on 
and they have it not by the ſpiritual law, And Linwood, 


who was Dean of the Arches, and wrote anno Dam. 1422 
| i2 


WG See the book itſelf, for it ſecms to be miſreported by our author Loi] 
Coke. 
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in the reighn of K. H. 6. lib. 3. tit. De Teflamentis, fo. 124. 
|. confeſſes that probate of wills belongs to the Ordinaries, 
4s (a) conſuetudine Anglice et non de communt jure, and that in 
other realms the Ordinaries had it not: and in another place 
he affirms, the power of the Biſhop in probate of wills, per 
emſenſum Regis & ſuorum procerum ab antiguo. And I have a 
book publiſhed in Latin, anno Dom. 1573. by the moſt reve- 
rend Prelate Matthew Parker Archbiſhop of Canterbury, ve 
expert in matters of antiquity, in which it is affirmed in theſe 
words, Rex Angliæ olim erat conciliorum eccleſiaſtic* præſes, vin- 
lex temeritatis Romane, propugnater religionts, nec ullam habe- 
bant Epiſcopi authoritatem præter eam quam a Rege acceptam refe- 
rebant, jus teſſamenta probandi non habebant, adminiſtrationis 
prteſlatem cuigue delegars non poterant. Then foraſmuch as pro- 
bate of wills is given to the Spiritual Court, whereof they had 
not juriſdiction before, when they have proved the will, their 
authority is executed, and they have not power to take the 
refuſal of any when any of the executors prove the will. And 
therefore the reſuſal of any of the executors before the Ordi- 
nary in ſuch caſe is void. The executors have their title by 
the will, which 1s temporal, and to the goods and chattles 
alſo which ere temporal, as it is agreed in Plow. Com. in 
Griefbrook's caſe 280. which will is complete as to all goods 
and chattles in poſſeſſion and reverſion ; and as ſhall be after 
ſaid, to (% releaſe debts and duties before any probate. But 
as to bringing of aCtions in the King's Courts, the Judges do 
not admit the executors to ſue for things in action, unlefs 
they ſhew the will proved duly under the ſeal of the Ordinary; 
but always the King's courts have uſed to allow the probate 
ol any of the executors, to enable them all to bring actions: 
ſo that the probate of the will doth not give them any intereſt 
or title either to the things in action or in poſſeſſion, for they 
bare their whole title and intereſt by the will, and not 
the probate: but yet without the probate, the Judges will 
not allow them to bring actions, and therefore all the ſaid 
books in ſo many ſucceſſions of ages, affirming clearly the 
refuſal before the Ordinary by one executor, when another 
proves the will to be void, prove that the eccleſiaſtical 
Judge has no power to take the refuſal in ſuch caſe, for 
without queſtion the executor has power to refuſe. And 
26 to the objection, which has been made, that he bas 
| | once 


38 


(a) 2 Iaſt. 8. 
Carter 127. 
Swinb. 3 5 1. 
[N. Probate of 
wills as ancient 
in the Biſhops 
Courts as the 
time of William 
the Conqueror. 
See Nicholſon's 
Hiſt. Library to. 
167. And that 
adminftrationy 
granted, &c. 
were probably 
as ancient 168. ] 


(5) Co. Lit.292, 
b. Plow. 203, 
277. b. 281. a. 
5 Co. 28. a. 
Hutt, 31. 1 Roll. 
917. Poſtea 39. 
a. 10 Co. 52. à. 
Raym. 481. 
Swinb. 281. 
Moor 119. 
Went. 51, 141, 
151, 321. 

Lucas 171. 


(a) Antes 35. b. 


{3)Cr. Car. 106, 


1 jOnes 175. 
gh Y | 


Plow. 278. a. b. 


279. 8. Cr. El. 40. 
2 Inſt. 398. 
Noy. 53. 
Selden's Juriſ- 
diction de Teſ- 
taments 24. 
Carter 126, 128. 
130, 132, 133 
134, 136. 

Co. Lit. 133. b. 
Swinb. 351. 

1 Keb. 854. 

F. N. B. 120. d. 
(e) Swinb. 351. 
Cart. 129, 131. 


Vide Dictum. 


Dyer in Plowd. 
280. 


(d) Cart. 125, 
131. IVent. 303. 


1 Sid. 46, 371. 
Selden's juriſ. 
dition de Teſ- 
taments 22 
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once waved the executorſhip, and therefore ſhall not after 
wards take it upon him; to that it may be anſwered, foral. 
much as the eccleſiaſtical Judge has no power to receive tha 
refuſal or diſagreement, it is upon the matter made to a ſtr. 
ger, and by conſequence void, and of no force to bar the 
plaintiff to take it afterwards, as in the like caſe it is reſolyel 
in 14 Hf. 8. and this is alſo aſſirmed by all the other books 
which prove the refuſal void. And as to the ſecond reafon, 
that 1s to ſay, that the eccleſiaſtical Judge may take the refuſy 
of all, and by conſequence of any of them; to that it may he 
anſwered, that as originally the eccleſiaſtical Judge had 90 
power to prove wills, dat it was given him as appeareth (% 
before; ſo originally the eccleſiaſtical Judge could not com. 
mit adminiſtration to any, who might ſue or be ſued as adni. 
niſtrator ; but thatalſo was given to the Ordinary by an a, |, 
by the act of (b) 31 E. 3. cap. 1. by which it is enacted, 
that in caſe a man dies inteſtate, the Ordinary ſhall depute the 
next and molt faithful friends of the inteſtate, to adminiſter 
his goods, which deputics ſhall have an action to demand and 
recover the debts due to the ſaid inteſtate in the King's courts 
to adminiſter, &c. and ſhall anſwer alſo in the King's court 
to others to whom the ſaid deceaſed was held and bound, in 
the ſame manner as executors ſhall anſwer, and fhall be ac- 
countable to the Ordinaries, as executors are in Caſe of a will 
as well in time paſt, as in ume to come. | 

Now it is neceſſary to know two things. 1. What the hy 
was before the ſtat. and 2. What alteration the ſtat. of 31 U. 
3. has made: and as to the firſt, three points are to be ob- 
ſerved. 1. That of (c) ancient time, as appears by record 
when a man died inteſtate, and had made no diſpoſition d 
his goods, nor committed his truſt to any, in ſuch. caſe the 
King, who is parens patriæ, and has the ſupreme care to pro- 
vide for all his ſubjects, that every one ſhould enjoy that 
which he ought to have, uſed by his miniſters to ſeize the 
goods of the inteſtate, to the intent they ſhould be preſerved 
and diſpoſed for the burial of the Leeched, for payment of hi 
debts, to advance his wife and children, if he had any, and i 
not, thoſe of his blood. And this appears in Rot Clauſ d 
7 H. 3. m. 16. () Bona inteſtatorum capi ſolebant in manu Re. 
gis, Sc. And afterwards this care and truſt was committed 


ſuch 
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ſuch care and charge of his tranſitory goods after the death of 

the inteſtate, than the Ordinary, who all his life had the cure 

and charge of his immortal (a) ſoul, as it is faid in Plow, (a) Plow. 277.4. 
Com. 280. in Grieſbrook's caſe. And therefore he was to 

this purpoſe conſtituted ir (6) loco parentis and that appears a t. 
by what has been ſaid beſore, and alſo by the conſtitution of W to 
John (c) Stratford Archb. of Canterbury, at a ſynod in Lon- (e) 2 Inft. 488. 
don, anno Dom. 1 380. where he confeſſed, that the adminiſ- Cart. 131, 132. 
tration of the goods of an inteſtate was granted to Ordinaries, 

conſenſu Regis & Magnatum regni. But no ( 4) power was (4) Swinb. 451. 
given to the Ordinary to ſell or give the goods or diſpoſe of 

any of them to his own uſe, or any other. And yet it is true, 

as it is ſaid in the books, that he has a propeity in the goods 

of the inteſtate, but that is ſecundum guid, and not ſimpliciter e 

and according thereunto it is reſolved per totam curiam Nl. 8 

& g El. Dyer 255, 256. that (e) the Ordinary himſelf had no (%) Dy. 255,256. 
authority to ſell any of the goods of the inteſtate, although 5 5. 1 Keb. 5854. 
they are in danger of periſhing. Alſo 18 Hen. 6. 23. b. and pts 4 Se 
other books agree, that the Ordinary cannot (/) releaſe a debt 1 Rol. 918. 
due to the inteſtate ; and yet if the abſolute intereſt of the —_ 250. 
debt was in him, he might releaſe it, although he could not pr 0. 
have an action. As executor before probate of the will may 8 Cs. 135. b. 
(2) releaſe a debt due to the deceaſed, becauſe they have the Plow. 277. b. 


abſolute intereſt of the debt in them, although they cannot © RE 


have an action before probate, as it was adjudged in Communt 5 Co. 28. a, 
Banco, Paſch. 1 Facobi Regis betwixt () Middleton and Ry- Swinb. 281. 
mot, againſt the opinion of Weſton, Plow. Com. 277, 278. - rang - * 


in Grieſbrook's caſe. And that which the Ordinary himſelf Plow. — b. 


5 might do before the ſaid act, he may, in reſpect of the mul- 287. 4. 1 Roll. 
p titude of cauſes within his dioceſe, commit to another : but iy teal ay 


his committees cannot do more than he himſelf can; as it is Went. 51, 141, 

allo reſolved M. 8 & g El. Dy. ubi ſupra. 2. It was not 151, 32r. 

given to the Ordinary, nor to his deputies or committees, & 1 3 

that they ſhould have any action to recover any debt, or to hates 

take any advantage of any covenant, or of any other thing in 

action before the taid act, which is alſo a manifeſt proof, that 

the common Jaw gave him no abſolute power in the goods, 

tor then the law would have given him power allo to recover 

the debts and things in action of the inteſtate. And there- 

fore in 19 E. 3. Covenant (i) 24. (which was before the act (i) Selden Juriſ- 

of 31 E. 3.) in an action of covenant brought by the exe- Liction de Tet- 

cutors of N. who ſhewed forth letters of adminiſtration ge. BON 

delivered by the Ordinary, Sir Richard Wilby Chiet Juſtice py yoo 

who gave the rule, ſaid, the Ordinary could not have ſuch 

3 wherefore, how can he give this action to another? 

tone, A man has not ſeen, that the Ordinaries ſhall have 
EY an 
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an action but of goods, whereof they were ſeized and ouſty 

-— Wilby, That's true: and afterwards it was awarded ty 

they ſhould take nothing by their writ guia non executores, . 

(a) 19 k. 3. ado non datur per flatutum. Vide 19 E. 3. (a) Adminiſtraiq 
Fitz. Adminiſ= 18. 35 E. 3 Executors 105. * 11H. 4. 71. 10 Hl. 6. 22. 
F 8523 d. 10 E. 4. 1. a. F. N. B. 120. d. 92. m. 3. Thy 
(5) 5 Co. $3. a. an action lies (6) againſt the Ordinary or his deputies or con. 
Dy. 232. pl. 5. mittees at the common law if they will intermeddle with the 
247. pl. 344 goods, and not pay debts. And the ſtat. of W. 2. cap, 19 
or. El. 40g, 410. is but an affirmance of the law before, and therewith agree q 
2 Inft. 378, E. 4. 33 a 11 H. 7. 12. b. 24 E. 3. 54. b. Vide 22 l. 2 
6,9 397- Br. Adminiſtrators 21. and tit. Executors, 17 E. 2. Brief 822. 1 
H. 4. 73. b. 18 Hf. 6. 23. b. Plow. Com. 277. b. Gre: 

brook's caſe. 8 Eliz. Dyer 247. But nota reader, an ation 

lay againſt the deputies or commitgees of the Ordinary, before 

the faid act, by the name of Executors, as appears by 38k. 

3. 26. & 42 E. 3. 2. & a mults fortiori an action would lie 

by the common law againſt the Ordinary, who is the princi- 

pal, and from whom the adminiſtrators derive their anthoriy, 

e 31 E. 3. e. 11. As to the ſecond point, the ſtatute of (c) 31 E. 3. has made 
2 38. b. ſix alterations, three as to the Ordinary, and three as to the 
Plowd. 2)8. 74 adminiſtrators: as to the Ordinary, 1. Whereas befor 
the ſtat. he was not compellable to grant adminiſtration, nos 

(4) Cr. Car. 62, by the act of Parliament he is commanded, and thereby com- 
63. pelled to (d) grant adminiſtration ; for the words of the ad 
are, the Ordinaries ſhall make deputies, &c. and the refuſal 

to do it is a contempt to the King, and an injury to the 

party, 2. The Ordinaries are reſtrained from granting adni- 

niſtration to whom they pleaſe, becauſe now the adminiſtrator 

by this act has a more abſolute intereſt in the goods of the 

inteſtate than the Ordinary bad, and ability to recover the 

debts and other things in action due to the teſtator, where no 

remedy 1s given to the Ordinary himſelf, and therefore the 

Ordinary is bound by the act to grant adminiſtration to the 

(Hero. Car. 106. next and moſt faithful friends, (the Ordinaries ſhall depuic 
|. Jones 175. the next and moſt jawful friends, i. the (e) next of blood who 
(HOC. Car, are not attainted of treaſon, felony, or have other Jawful diſab- 
62, 63. lity, but are lawful friends.) But the ſtat. of () 21 H. 8. cap. 5: 

| gives power to the Ordinary to commit adminiſtration to the 

wife of the inteſtate, or to the next of blood, or to both, ans 

ſo as to the wife has altered the act of 31 E. 3. 3. the Ord 

(z)F.N.,B. nary himſelf has not greater intereſt in the goods by this act, 
120. d. but has greater (g) power than he had before, in this only that 


he may appoint adminiſtrators, who ſhall have by this 20 
| | greatel 


„„ 


wine ni 


Part IX. HExSLOE's Caſe. 45 


-eater intereſt and ability than they had before the act. 
And where the ſtatute fays, that in caſe a man dies inteſtate, 


hat a man may die /a) inteftate two ways, () 2 Inſt. 397. 
sto be known t y (a) JÞs Dy. 236. pl. 27. 


a is to ſay, either in fact, when he makes no will; or in 
aw when he makes a will, and the executors refuſe before 
the Ordinary, or all die inteſtate, in this caſe he is in law 
dead inteſtate, and the ſaid act of 31 E. 3. extends to both 
the inteſtates, as appears in Plow, Com. 279. a. b. and in 18 
H. 6. 23. a. b. and in all the books aforeſaid, which prove 
that in ſuch caſe, the Ordinary may grant adminiſtration 
and the reaſon why the Ordinary in ſuch caſe may upon re- 
fuſal of all, or death of all inteſtate, grant adminiſtration is, 
becauſe now the teſtator dies inteſtate, and then the ſaid act 
gives him power to grant it according to the ſaid act, which 
the Ordinary cannot do when one refuſes, and the other (3E. 3. e. 11 
proves. And fo the ſecond objection upon full and pregnant 
reaſon and authority is anſwered. And where the ſtat. ſays, 
In caſe a man dies inteſtate, that the Ordinary ſhall depute 
the next, &c. of the dead inteſtate, this word, (dead) is taken 
largely, for it extends as well to civil death, /c. entry into 
religion, as to natural death; and therewith agrees Lit. lib, 
2, cap. Villenage 44. a. that if a man enters into religion 
and doth not make his (e) executors, the Ordinary may com- (e) 1 Inft. 132. a. 
mit adminiſtration of his goods to another man, as if he was 133. b. ſect. 200, 
dead in fact. 

As to the adminiſtrators, 1. They have now as abſolute a 
property in the goods and chattels, as executors have, which 
they had not betore this act. 2. They ſhall reeover the (4) (d) Plow, 278. b. 


Ws 

tor debts, {and by equity ſhall have an action of covenant, actions F. N. B. 120. d. 
the upon the caſe, and all other actions which executors may * 

the have) which they could not do at the common law. 3. They 


ſhall anſwer to actions, &c. in the ſame manner as executors ; 


the and in this point alſo the common law is altered ; for at the 

the common law they were charged by the name of executors, 

ute and now they ſhall be charged by the name of adminiſtra- 

ho tors, and yet there was a doubt after the making of this 

his act by what name they ſhould be charged. In 38 E. 3. (e) (e) 38 E. 3. ab. b. 

5 20. debt was brought againſt an adminiſtrator, by the 21. a. 26. ] 
le name of adminiſtrator; the defendant pleaded to the writ, | 
nd that he ought to be named executor z for at the common law | 
tie before the ſtatute of 31 E. 3. a man ſhould have an action 

& aganit an adminiſtrator, and name him executor, and 


Wat remains law yet. Thorp Chief Juſtice, who gave the 
| | rule, 


(a) Fitz. Admi- 
niſtrators 14. 
Br. Adminiſtra- 


(b) Swinb. 351. 
Antea 39. a. 


(c) Moor 44. 


(d) 31 E. 4. c 11. 


(e) Co. Lit. 74. a. 
Antea 31. b. 
(f) DoR. pl. 
353. Antea 31. 
a. Dyer 294. be 
Plowd. 282. | 
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rule in the caſe; the ſtatute gives actions againſt adminifth, 
tors, and that they may have actions againſt others, where. 
fore the writ was awarded good. And yet afterwards thi 
point was called in queſtion, for in 41 E. 3. 2. a. b. anaQin 
of debt was brought againſt an adminiſtrator, and the defer. 
dant demanded judgment of the writ, for it ſhould be brought 
againſt him as (a) executor, for the ſtat. gives an action fi 
adminiſtrators, but an action is maintained againſt them as exe. 
cutors at the com. law, and yet is. 'Thorp : The flatute gives 
actions againſt adminiſtrators, and aſterw. the writ was awarde! 
good. So this adminiſtrator conſtituted by the Ordinary 
(whom the law has put in (6) lc parentis,) fo advancel, 
enabled, and adorned, and in all (c) points made equal to ei. 
ecutors conſtituted by the party himſelf, is newly created b 
this act; and no ſuch adminiſtrator was at the common ly. 
And therefore the Ordinary was conſtituted in loco parentis, 
ſee that the debts and duties of the inteſtate ſhould be paid, 
and to grant adminiſtration according to the ſaid act, for the 
benefit of his children or others of his blood, with his gocds 
as has been ſaid. But becauſe it would be too great a trouble 
for the Ordinary himſelf to take ſuch charge in ſuch multitude 
of caſes in his dioceſe, for his eaſe the ſaid act of (4) 31 E. 
has adorned and endowed his deputies with greater pow! 
than he himſelf had, to the intent that the adminiſtrators who 
might better intend it, ſhould perform the truſt which ws 
committed to them; and for this reaſon the ſaid act has alb 
provided, that adminiſtrators to the ſaid intents and purpoſs 
ſhall be hereafter accountable to Ordinaries, as executors ar, 

It is worth obſervation for the reaſon of the principal cale 
how probate of wills, and granting of adminiſtrations ſhall be 
tried, if they are traverſed or denied in the King's court; 
and therefore, if iſſue be joined in the King's courts, that the 
Ordinary did not commit adminiſtration to the plaintiff, & 
or that the will is not proved before the Ordinary, or that be. 
whole will is proved before the Ordinary, died inteſtate, 0! 
that he of whoſe goods adminiſtration is granted, as of one 
who died inteſtate, made a will, &c. in none of theſe cal 
it ſhall be tried or certified by the ordinary, as in caſe of (4 
excommengement, but it ſhall be tried by ( jury, becauſe 
theſe two caſes of probate of wills, and conſtituting 
adminiſtrators, originally did not belong to the conv 
ſance of eccleſiaſtical Judges, but were given them of late 
times; and therefore nothing but the probate, and granting 


of adminiſtration, which were given them, belong to thell 
| jd 
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juriſdiction 3 but the trial of them is not givento them, but is 
left to the trial of the common law; and therewith agrees (a) (a) Er. M 
21 E. 4. 50. a. where it is held, that if letters of ad miniſtra- — * 
tion are denied, the iſſue ſhall be, that the Ordinary did not "OM 
commit to them adminiſtration by his letters, &c. ſor there it 
i; ſaid, that letters of adminiftration may be forged, 12 E 4 
16. a. 35 H. 6. 31. b. 22 (b) H. 6. 52. b. 13 El. Dy. (c) 3j F. 
204. iſſue was joined in the Common Pleas, fi Epiſcopus Len- ( N Fitz, Exec, 
al commiſit adminiſirationem, Qc. and was tried by (4) jur Pr. Record 28. 
ide 34 H. 6. 14. b. & in 44 E. 3. 16 a. One 4. . Br, Teſtam 4. 
gebt againſt one as adminiſtrator, and declared that the elite 00 8 
died inteſtate, and the Ordinary deputed the defendant to ba id) Ant 
3 4 e \ . 31. A, 
adminiltrator 3 and the deſendant faid, that the deceaſed mad Br, Averm. 4B. 
his will, and made the defendant and another his | 5 
i i executors, Plow. 2B2. a. 
nanded judgment of the writ, and ſhewed forth Fiz. Eftop. 9. 
the will proving his plea, and the plaintiff replied that he died 
inteſtate ; & hsc, Sc. and the defendant ſaid, to that h 
mall not be received againſt the will which is proved beſo 8 
the Ordinary, and is under the (e) ſeal of the Ordinary; 8 
non allacatur; wherefore the plaintiff had the averment : X + (7.08 N 
was tried by the country. Vide (f) 14 H. 6. 5. a. b ; Paſ n 25 
and againſt the opinion of Herle, 4 E. 3. Executor 98 his, oy * 
And for as much as it is to be tried by jury, and Cs b rt (s) x Sid. 98 
certificate of the Ordinary, the will or the adminiſtration ae 71 1 
not be (g) ſhewed to enable the plaintiff to bis action, proved 0 SITY 
or granted by the Ordinary himſelf, as in the caſe of aorta — * 5 
1 which is merely in the ſpiritualty, and original] 3 Bulftr. 223. 
be to _ Juriſdiction of the Ordinary; but if the will 5 hn 925 308% 
1 0 Ar 1 granted by the Official or Commiſſary 16 & 7 Car. 
ww y, or in ſome caſes by the Archdeacon, or other ;,, 2. 
_ 123 rr who have lawful authority, in ſuch - yn W 
it is good and ſu icient in law; and althou dich for 1 5 
A G3 ayes the Ordinary ſhall make deputies, or are 528 
60 het 4 8 BRAG the ſame act ; and therewith agree 
n 12 E. 4. 15. b. 7 E. 4. 14. a. N. 
eg, * 3. Itin' North Tit 1 5. , 42 5 — e (50 Fitz. Ad- 
= aſon and cauſes of the judgment in the principal . Ade 
2 and of many judgments and retoluti £ EY" wa Ka 
ime-in-ahe-£ Judgme! and retolutions before this e 75: 
1 ame point, with an anfaer to all the objec- 
1 TT the contrary, which I have done for four rea- 
That it ſhould be maniſeſt that the Ordinarics 


Vol. V. 
1 | (againſt 
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| (againſt all objections made by them who impugn their ay. 
thority) have lawful juriſdiction to prove wills, and to gran 
adminiſtrations. 2. That they have their juriſdiction derive 
in theſe caſes from the crown of England. 3. To reconcile 
all the books and authorities in the law: and 4. To fats 
the ſaid doubts and queſtions clearly by our books, authoritiz 
of law, and judicial records. 


[But note; © wills may be proved, 7. e. recorded in any d 

& the Courts of common law at Weſtminſter, and fo likewife 
“ in the Courts of Equity, as the Chancery or Exchequer, 
« ſo alſo in the Chamber of the city of London, and diver 

'& other cities and towns; and many lordſhips and manor 
&* have an original right of proving wills, &c. (vide poſt. 43, 

& a. 48. b.) And upon the whole it appears clearly, that the 

* claim and practice of the Spiritual Courts in this particular, 

«© was originally a mere uſurpation.” See Mr. Selden“ 

Treatiſes of the original Jutiſdiction of Teſtaments, and d 

Adminiſtration, &c. 
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The Earl of SHREWwSBURY's Cale. 


Trin. 7 Fac. Rot. 2612. 


In the Common Pleas. 


Brownlow, 
Nott. fl. OBERT SPENCER, late of Maunsſield in the 
county aforeſaid, Eſq. and Thomas Woodward, 
late of Maunsfield in the county aforeſaid, Gent. were at- 
tached to anſwer to Roger Earl of Rucland, of a plea ; where- 
fore, whereas, the lady Elizabeth late Queen of England, on 
the 14th day of July in the 42d year of her reign, at Weſt- 
minſter, in the county of Middleſex, by her letters patent, 
ſealed with her great ſeal of England, had given and grant- 
ed to the ſaid Earl from the time of the full age of the 
faid Earl of twenty-one years, to the term, and for and 
during the term of the natural life of the ſaid Earl, the 
oſfice of Steward of the lord{hips or manors of her, the 
late Queen, of Maunsfield in the county aforeſaid, and 


wages, fees, &c. to the faid office anciently due and ac- 
cultomed, to have, and yearly to receive the laid wages, ſces, 
Kc. during the term aforeſaid, of the iſſues, profits, farms, 
and revenues of the aforeſaid lordſhips or manors, by ihe 
hands of the famers, receivers, or other occupiers thereot for 
the time being, at the _— of St. Michael the W 
2 an 


Tat 


Bolſover and Horſeley in the county of Derby, with the 
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and Faſter, by equal portions, together with all other proftz 
rights, commodities, juriſdictions, privileges, pre-eminen. 
ces, and emoluments to the ſaid offices ariſing, or in a 
ways belonging. And whereas the ſaid Earl before the mal: 
ing of the ſaid letters patent, that is to ſay, on the 19th day d 
November in the 42d year of the reign of the aforeſaid ht 
Queen, had attained unto his full age of 21 years, and b 
virtue of the letters patent aforeſaid, was ſeiſed of the aſore. 
ſaid office of Steward, of the aforeſaid manor of Maunsfield a 
of freehold, for the term of his life; and the ſame office from 
the aforeſaid 14th day of June in the 42d year of the ſaid lady 
the Queen aforeſaid for one whole year then next after, wel 
and faithfully had executed, and the wages, fees, and profits 
to the aforeſaid office of Steward of the aforeſaid manor dt 
Maunsfield, of old due and accuſtomed by that time had hal 
and received, the aforeſaid Robert and Thomas, intending 
manifoldly to moleſt him the ſaid Earl, and him the ſaid Ex 
greatly to diſturb in the exerciſe of the aforeſaid office of Stev- 
ard of the aforeſaid manor of Maunsfield, and him the ſaid Ea! 
of the wages, fees, and profits, which by reaſon of the exe: 
cution of the ſaid office, which he could and ought of right 
to have and receive, wholly to fruſtrate and hinder, of their 
own wrong, without any right or lawful authority, withou 
the leave of the ſaid Earl, on the 16th day of February in th 
44th year of the reign of the ſaid late Queen at Maunsfieli 
aforeſaid, the aforeſaid office of Steward of the aforeſaid ma- 
nor of Maunsfield aforeſaid exerciſed, and from thence hither 
do exerciſe and occupy, and all and ſingular the wages, fees 
commodities, and profits to the ſaid office due, and by reason 
of the exerciſing of the office aforeſaid, within the manor afore 
ſaid, of right belonging, to their own proper uſe had and f- 
ceived, and the ſaid Earl to exerciſe the ſaid office within the 
manor aforeſaid, and the wages, fees, commodities and profits 
to the ſaid office of right belonging, to have and receive, wit 
force and arms then and there hindered, and yet do hinder, ant 
other wrongs to him did, to the great damage of him the fa 
Earl, and againſt the peace of the ſaid late Queen, anda! 
againſt the peace of the ſaid lord the now King, &c. Ai 
whereupon the ſaid Earl by John Muſcot his attorney con: 
plaineth, for that, whereas the aforeſaid late Q. on the 4th de 
of June in the 42d year of the reign aboveſaid, at Weſtmiulte! 
aforeſaid, by her aforeſaid letters patent, which the {a 
Earl under the great ſeal of her the ſaid late Queen of Enz 
land ſealed, here in Court bringeth, whoſe date is the cali 


1 
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day and year, had given and granted unto the ſaid Earl, from 
the time of the full age of the ſaid Earl of 21 years, to the 
term, and for and during the whole term of the natural life 
of him the ſaid Far], the aforeſaid offices of Steward of the 
aforeſaid lordſhips or manors of the aforeſaid late Queen of 
Maunsfield, Bolſover, and Horſley, with the wages and fees to 
the ſaid offices of old due and accuſtomed, to have and yearly 
to receive the ſaid wages during the term aforeſaid, of the 
iſſues, profits, farms, and revenues of the ſaid lordſhips or 
manors, by the hand of the farmers, receivers, or other occu- 

iers of the ſame for the time being, at the aforeſaid feaſts of 
St. Michael the Archangel, and Eaſter, by equal portions, to- 
gether with all other profits, rights, commodities, juriſdic- 
tions, privileges, preheminences, and emoluments to the ſaid 
offices belonging, or any ways appertaining: and whereas the 
ſaid Earl before the making of the aforeſaid letters patent, that 
is to ſay, on the 19th day of November in the 42d year of the 
reign of the aforeſaid late Queen aforeſaid, had attained unto 
kis full age of 21 years, and by virtue of the letters patent 
aforeſaid, was ſeiſed of the aforeſaid office of Steward of the 
aforeſaid manor of Maunsfield as of his freehold for the term of 
his life, and that office from the aforeſaid 14th day of June in 
the 42d year of the reign of the aforeſaid late Queen aboveſaid, 
for one whole year then next following, well and truly had 
exerciſed, and the wages, fees, and profits to the aforeſaid of- 
fice of Steward of the aforeſaid manor of Maunsfield, from of 
old due and accuſtomed, for that time had had and received, 
the aforeſaid Robert and Thomas endeavouring him the faid 
Earl in the exerciſing of the ſaid office of Steward of the afore- 
laid manor of Maunsfield greatly to diſturb, and the ſaid Earl 
ot the wages, fees, and profits, that is to ſay, of 100 ſhillings, 
yearly to be paid, for the exerciſing of the aforeſaid office of 
Steward, and of the ancient fees due for the entering of 
plaints and pleas, for copies of court-rolls, for replevins, for 
proving of wills, for granting of adminiſtrations of all perſons 
whatſoever, dying within the aforeſaid manor of Maunsſield, 
for the entering of ſurrenders, and admiſſion of all tenants 
whatſoever of the aforeſaid manor of Maunsſield, for the entry 
of the fealty of all tenants of the ſaid manor of Maunsfield, 
which of right he ought or might have and receive, ut- 
terly to fruſtrate and hinder of their own wrong, without any 


right or lawful authority, without the leave of him the faid 


&rl, on the aforeſaid 16th day of Feb, in the 42d year of the 
I 3 reign 
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reign of the ſaid late Queen aboveſaid, at Maunsſield aſoreſaid, 
the zforcſaid office of Steward of the ſaid manor of Maunsſiel 
exerciſed, and from thence hitherto do exerciſe and enjoy, an 
all and ſingular wages, fees, commodities, profits, to the fail 
office due, and by reaſon of the exerciſing of the ſaid office 
within the manor of Maunsheld aforeſaid of right belonging, 
their own uſe had and took, and the ſaid Earl to exerciſe the 
ſaid office within the aforeſaid manor of Maunsfield, and the 
wages, fees, and profits to the ſaid office of right belonging, 
and from the whole time whereof the memory of man is not 
to the contrary, to have and take with force and arms, then 
and there hindered, and as yet do hinder, and other wrong, 
&c. to the great damage, &c. and againſt the peace, &. 
and whereupon he faith that he is injured, and hath damage 
to the value of 1001. and thereof he bringeth ſuit, &c. And 
the aſoreſaid Robert and Thomas, by Will. Cragg their attor- 
ney, come and defend the force and injury when, &c. ant 
ſay that they are not guilty of the treſpaſs aforeſaid as the aforefail 
E. above againſt them complaineth, and of this put themſelves 
upon the country, and the aforeſaid Earl likewiſe : therefore 
the Sheriff is commanded that he cauſe to come here from the 
day of the Holy Trinity in three weeks, twelve, &c. by whom, 
&c. and who neither, &c. to recognize, &c. becauſe a 
well, &c. Afterwards at the day and place within contain 
ed, before Peter Warberton, one of the Juſtices of the lor 
the King of the Bench, and Tho. Foſter, another of the Jul- 
tices of the ſaid lord the King of the Bench, Juſtices of the 
ſaid lord the King, aſſigned to take the aſſiſes in the county d 
Nottingham, by form gf the ſtatute, &c. come as well the 
within named Roger Earl of Rutland, as the within named 
Robert Spencer and Thomas Woodward by their attornie 
within contained, And the jurors of the jury whereof within 
is made mention being called, ſome of them, that is to lay, 
Edward Bould of Halloughton, Eſq. Edw. Coppinger of Farnc- 
field, Eſq. George Hutchinſon, of Basford, Gent. Fran 
Hollingworth, of Stapleford, Gent. William Grefley of the 
ſame, Nicholas Hamond of Lounde, Gent. Anthony Whit 
well of Weyſton Gent. Jchn Sturtevant of Calverton Gen. 
Richard Griggs of Gringley upon the Hill, and John Seyvel 
of Normanton, near Plumtree, come and are ſworn jurors 0 
the jury aforeſaid, and becauſe the reſt of the jurors of that Ju! 
did not appear, therefore others of the ſtanders- by, choſen by 
the Sheriff of the county aforeſaid, at the requeſt of Rogf 
Earl of Rutland, and by the command of the Jubit 
aforeſaid, of new are added, whoſe names are filed i 
the panel within written, according to the iorm of ths 
ſtatute in ſuch caſe made and provided, and the Ju" 
of new added, that is to ſay, J. Hutton and Richard Jem. 
pleman likewiſe come, who to ſay the truth of the (mattets 


within contained, with the other jurors aforeſaid firſt A 
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anelled, choſen, tried, and ſworn, ſay upon their oath, that the 
lady Eliz. late Queen of England was ſeiſed in her demeſne as of 
ſee, in right of her crown of England, of and in the manor of 
Maunsfield in the county of Nottingham, and of and in the manor 
of Bolſover and Horſley in the county of Derby, and being ſo 
ſeiſed thereof, on the 14th day of June in the 42d year of her 
reign, by her letters patent, under her great ſeal of England ſeal- 
ed, and to the jurors aforeſaid ſhewed in evidence, granted to the 
aforeſaid Earl of Rutland, from the time of the full age of the 
{aid Earl of 21 years, to the term, and for and during the whole 


term of the natural life of him the ſaid Ear], the office of Steward 


of the lordſhips or manors aforeſaid, with the wages and fees to 
the ſaid office, of old due and accuſtomed, as in the ſaid letters 
patent is contained, the tenor of which followeth in theſe words : 
Flizabeth by the grace of God, of England, France, and Ireland 
Queen, defender of the faith, &c. To all to whom theſe preſent 
letters ſhall come, greeting: know ye, that we of our ſpecial 
grace, and of our certain knowledge, and mere motion, have 
given and granted, and by theſe preſents for us, our heirs and ſuc- 
ceſſors, do give and grant to our well. beloved couſin, Roger Earl 
cf Rutland, the office of Conſtable of our caſtle of Nottingham, 
and Warder or Keeper of the gates of the ſaid caſtle, as alfo the 
office of Steward, Keeper, Guardian, and Chief Juſtice of our 
foreſt of Sherwood, and our parks of Billowe, Birkeland, Romwald, 
Owſeland, Folwood, Beſkwood, and Clipſon, with their appurte- 
nances in our county of Nottingham, and him the ſaid Roger Earl 
of Rutland, Conſtable of our caſtle aforeſaid, and Warder or 
Keeper of the gates of the ſaid caſtle, as alſo Steward, Keeper, 
«ad Juſtice itinerante of the foreſts and parks aforeſaid, we do make, 
ordain and conſtitute by theſe preſents, giving and granting to the 
fad Roger Earl of Rutland, by the tenor of theſe preſents, full 
power and authority, all, and all manner of pleas, quarrels and 
cauſes within the foreſt and parks aforeſaid, or any of them ari(- 
mg, according to the law and cuſtom of the foreſt to hear and de- 
termine; to have, enjoy, uſe, and exerciſe the offices aforeſaid 
and every of them, to the aforeſaid Roger Earl of Rutland, by 
him, or by his ſufficient deputy or deputies, from the time of the 
full age of 21 years, of the ſame Earl, to the term, and for and 
Curing the whole term of the natural life of the ſaid Roger Earl 
of Rutlang, together with power in the ſaid offices to make and 
*PpOINt ail cfiicers of old due and accultomed, and for the exerciſ- 
wg and cccupation of the office aforeſaid, we give and grant by 
theſe preſents to the aforeſaid Roger Earl of Rutland, the wages 
ard fee of 40 marks by the year, from the time of the ſull age 
of twenty-one years of the ſaid Earl, to the term, and for and 
curing the whole natural life cf the ſaid Earl of Rutland; as 
alſo an annuity or yearly rent of gl, from the time of the full 
ave of the ſaid Earl, to the term, and for and during the whole 
term of the natural life of the ſame Earl of Rutland, for the 
wages or ſlipends of nine foreiters, affigned by him the ſaid Earl, 
to keep the foreſt aforeſaid to be taken and yearly to be received, 
the ſaid wages and fee of forty marks, from the Treaſury of us, 
| Our heirs and ſucceſſors, at the receipt of our Exchequer at 
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Veſtminſter, iſſuing by the hands of cur Treaſures or Chamberlains, 
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or any other of them there for the time being, at the feaſt of 
St. Michael the Archangel, and Eaſter, by even portions ; and 
alſo the ſaid annnuity or yearly rent of gl. for the wages or 
ſtipend of the aforeſaid Roger Earl of Rutland, from the time 
of the full age of 21 years of the faid Earl, to the term, and 
tor and during the whole term of the natural life of him the 
ſaid Roger Earl of Rutland, of the treaſure of us, our heirs 
and ſucceſſors, at the receipt of our ſaid Exchequer iſſuing, 
by the hands of our Treaſurer and Chamberlains, or any of 
them for the time being, or from our meadows near our caſtle 
of Nottingham aforeſaid, called the King's Meadows, and of 
the profits of pannage and herbage of our park of Beſkwood, 
as allo of all the rents and profits of the foreſt aforeſaid coming 
or growing, by the hands of the bailiffs, keepers, farmers, re- 
ceivers, or other occupiers of the ſaid meadows, out of the 
rents and profits aforeſaid, or any of them for the time being, 
at the feaſts aforeſaid by equal portions; we alſo give, and for 
us, our heirs and ſucceſſors, we grant to the ſaid Roger Earlof 
Rutland, from the time of the full age of 21 years of the ſame 
Earl, to the term, and for and during the whole term of the 
natural life of the ſame Roger Earl of Rutland, the office of 
Steward of our lordſhips or manors of Maunsfield, Bolſover, and 
Horſley, with the wages and fees to the ſaid offices, of old due 
and accuſtomed to be taken, to have and yearly to take the aid 
wages during the term aforeſaid, of the iſſues, profits, farms, 
and revenues of the ſaid our lordſhips, or manors of Mauns- 
held, Bolſover, and Horſley aforeſaid, or any of them, by the 
hands of the farmers, receivers, or other occupiers of the 
fame, or any of them for the time being, at the ſaid feaſts of 
St. Michael the Archangel and Eaſter, by equal portions to- 
gether with all other profits, rights, commodities, juriſdictions, 
privileges, preheminences, and emoluments, to all and ſingu- 
lar the ſaid offices, with other the premiſes or any of them com- 
ing, or any ways belonging, and as fully, freely and wholly, andin 

as ample manner and form as Tho. Manners, Knt. or John 
Manners Eſq. or John late Earl of Rutland, or before him 
Edw. late Earl of Rutland deceaſed, or before them Thomaz 
and Henry, late Earls of Rutland deceaſed, Anthony Brown, 
or Rich. Southwell, Knts. deceaſed, or any other, or other of 
ficer or othcers aforeſaid or any of them, beſore this time 0c- 
cupied, had and received, or ought to have had and received, 
in and for the ſame or any of them. And moreover, of out 
further grace, certain knowledge, and mere motion, we has? 
givenand granted, and by theſe preſents for us, our heirs and 
ſucceſſors, we give and grant to the aforeſaid Roger E. of Rut. 
land, the office Keeper of our park of Notiingham, with all and 
ſingular wages, fees, profits, commodities, and emolumens 
whatſoever, to the office aforeſaid due and accultomed, of 


belonging, in as ample manner and form, as the aloe 
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Tho, Manners Knt. or John Manners, Eſq. or the aforeſaid 
John or Edward, late Earls of Rutland now deceaſed, or be- 
fore them one Rich. Manners, or Fran. Leak Knt. now de- 
ceaſed, or any other or others, officer or officers aforeſaid, 
exerciſed, had, and took, to have uſe and exerciſe the office 
aloreſaid to the ſaid Roger Earl of Rutland, by him, or by his 
ſufficient deputy or deputies, from the time of the full age of 
21 years of the ſame Ear], to the term, and for and during 
the whole term of the natural life of the ſaid Roger Earl of 
Rutland, together with the wages, fees, profits, commodi- 
ties, advantages and emoluments whatſoever, to the ſaid office 
of old, due and accuſtomed, or belonging, or by reafon 
thereof by any perſon whatſoever, before taken and had by the 
hands of the receivers, farmers, bailiffs, ſtewards, occupiers, 
or our officers, for the time being, of the ifſues, revenues, 
and profits of the ſame, at the feaſts of Eaſter and St. Michael 
the Archangel, by equal portions to be paid; which offices 
and fees, and all and ſingular the premiſes above by theſe pre- 
ſents given and granted by our letters patent under our great 
ſeal of England made, bearing date at Weſtm. the 23d day of 
July in the 23d year of our reign, to one John Manners, Eſq. 
during the minority of the aforeſaid Roger Earl of Rutland, 
lately were given and granted : which Roger Earl of Rutland 
is now of full age, as we have certain knowledge; willing, 
and alſo firmly enjoining and commanding by theſe preſents 
to all and ſingular our othcers, miniſters, and ſubjects, as well 
within liberties as without, by the tenor of theſe preſents, 
that to the ſaid Roger Earl of Rutland, and to his deputy or 
deputies in all the premiſes to be done and executed, they be 
aiding and aſſiſting, and adviſing, as it ought to be, notwith- 
landing that expreſs mention of the true yearly value, or of 
the certainty of the premiſes, or any of them, or of other 
gitts or grants by us, or by any of our progenitors, to the 
atoreſaid Roger Earl of Rutland, before this time made, are 
not in being, or any other ſtatute, act, ordinance, proviſion, 
or reſtraint to the contrary thereof before this had, made, 
done, ordained, or provided, or any other thing, cauſe, or 
matter whatſoever, in any wiſe notwithſtanding, In witneſs 
whereof we have cauſed theſe our letters to be made patent. 
Witneſs ourſelf at Weſtminſter the 14th day of June in the 
42d year of our reign. And that the ſaid Roger Earl of Rut- 


land, before the making of the ſaid letters patent, that is to 


lay, on the 10th day of Nov. in the 40th yeac of the reign of 
the aforeſ. late Q. came unto his full age of 21 years. By vir- 
tue of which letters patent aforeſaid he was ſeiſed of the aforeſ. 
oflice of Steward of the manor of Maunsfield aforeſaid in the 
declaration above ſpeciſied, as of freehold for the term of his 
life; and that the aforeſaid Roger Earl of Rutland, at the 
ume of the making of the ſaid letters patent, did exerciſe the 


lice of Steward of the aforeſaid manor of Maunsſield, in 
the 
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the declaration aforeſaid mentioned, by his deputies, and not 
by himſelf in his own perſon. And that afterwards, that i 
to ſay, on the 17th day of December in the 44th year of the 
reign of the late Q. Eliz. the ſaid late lady the Q. of the aid 
manor of Maunsfield, ſo as before is ſaid being ſeiſed, by her 
letters patent under the great ſeal of England ſealed, bearing 
date the ſame day and year, and to the jurors aforeſaid in eri. 
dence ſhewed, had granted the aforeſaid manor of Maung. 
field, with the appurtenances, amongſt other things, to Will, 
Hamond and Ralph Cotterell; to have and to hold the aforeſ, 
manor of Maunsfield, with the appurtenances to the aforeſaid 
Will. Hamond and Ralph Cotterell, their heirs and aflign; 
for ever. By virtue of which the aforeſaid William Hamond 
and Ralph Coterell, into the aforeſaid manor of Maunsficld, 
with the appurtenances, entered and were thereof ſeiſed in 
their demeſne as of fee; and that the aforeſaid Will. Hamond 
and Ralph Cotterell, being ſo ſeiſed thereof, afterwards, that 
is to ſay, on the 23d day of Jan. in the 44, year of the reign cf 
the lady Eliz. late Queen of England aboveſaid by their certain 
indenture, bearing date the ſame day and year; and after- 
wards, that is to ſay, on the 27th day of the ſame month of 
Jan. in the 44th year aforeſaid before the ſaid lady the Queen 
in her Chancery ot record inrolled, for and in conſideration ef 
108. to the ſaid William and Ralph, by the Right Honour- 
able Gilbert Earl of Shrewſbury, and Mary his wife, paid, 
granted, aliened, bargained and ſold the aforeſaid manor c 
Maunsfield, with the appurtenances, to the aforeſaid Earl ct 
Shrewſbury and Mary his wife; to have and to hold the fail 
manor, with the appurtenances, to the aforeſaid Earl of Shrevl- 
bury, and Counteſs, and to their heirs and aſſigns for ever 
By virtue of which, as alſo by force of an act in the Parliament 
of the lord Henry late King of England the 8th, in the 270 
year of his reign holden, made, the aforeſaid Earl of Shrev!- 
bury and Counteſs were ſeiſed of the aforeſaid manor of Mauns- 
field, with their appurtenances in their demeſne as of fee; and 
the jurors aſoteſaid farther ſay upon their oath aforeſaid, that 
the aforeſaid Earl of Shrewſbury and Counteſs, ſo as belore 
ſaid, being ſeiſed, afterwards, that is to ſay, on the 16th ca? 
of February in the 44th year of the reign of the {aid late Q. 
the declaration written ſpecified, one Simon Sterne, then being 
deputy of the aforefaid- Earl of. Rutland, for the exerciling he 
ſaid office of Steward of the afotelaid manor of Maunsl!% 
came to the town of Maunsſield, to the uſual place thee 
where the court of the nianor- of > Maunsficld atorefaid wi 
commonly holden and. kept, to keep the Court Baron 9 
the ſaid manor of Maunsfield aforeſaid. And the aloreſaid 
Tho. Woodward then came thither to keep the court of the 
{aid manor, as Steward for the aforeſaid Gilbert Earl or Shrewl- 
bury, and that the aforeſaid Tho. Woodward, as Steward e 


the aforeſaid Earl of Shewſbury, and the aforctaid 8. nou 
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as deputy of the aforeſaid Earl of Rutland. to the place afore- 
ſaid, both together came ; and the ſaid Simon Sterne, as de- 
puty of the ſaid Earl of Rutland, commanded the Bailiff of the 
{me manor to make proclamation for the holding of the Court 
Baron of the ſaid manor, by him the {aid Simon Sterne, as 
deputy of the aforeſaid Ear] of Rutland, then to be holden ; 
and the aforeſaid 'Tho. Woodward, as Steward of the aforeſaid 
Earl of Shrewſbury, likewiſe commanded the Bailiff of that 
manor, that he make proclamation for the holding of the 
Court Baron of the manor aforeſaid, by him the ſaid 'Thomas 
Woodward, as Steward of the aforeſaid Earl of Shrewſbury ; 
but no cou:t then was holden, but by the ſaid Thomas Wood- 
ward it was then adjournedz and from thence until the 
bringing of the aforeſaid original writ, the aforeſaid T homas 
Woodward, as Steward of the aforeſaid Gilbert Earl of Shrew!- 
bury, kept the courts of the manor aforeſaid, and always 
{rom thence he the ſaid Thomas Woodward and the aforeſaid 
Robert Spencer received all the fees belonging to the Steward 
there, as they became due; and if upon the whole matter 
aſoreſaid, by the jurors aforeſaid, in form aforeſaid found, 
it ſhall ſeem to the court here, that the aforeſaid Robert Spen- 
cer and Thomas Woodward are guilty of the treſpaſs within 
written; then the jurors ſay upon their oath aforeſaid, that 
the aforeiaid Robert Spencer and Thomas Woodward are 
guilty of the treſpaſs within written, as the ſaid Roger Earl 
of Rutland within againſt them complaineth ; and then they 
alleſs the damages of the ſaid Roger Earl of Rutland by occa- 
tion of the treſpaſs within written, beſides his coſts and charges 
by him about his ſuit in this behalf expended, to forty pounds, 
and for thoſe his coſts and charges to twelve pence ; and if 
upon the whole matter aforeſaid, by the jurors aforeſaid in 
torm aforeſaid found, it ſhall ſeem to the court here, that the 
aforeſaid Robert Spencer and Thomas Woodward are not 
guilty of the treſpaſs within written, then the jurors ſay upon 
their oath aforeſaid, that the aforeſaid Robert Spencer and 
Thomas Woodward are not guilty of the treſpaſs within writ- 
ten, as the ſaid Robert and Thomas within have alledged : 
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| A* D upon the ſeveral parts of this record, the deſen. 


dant's counſel moved many exceptions to every part of 
it. 1. Againſt the patent and the validity of the grant 40 int; 
2. Admitting the grant, that the office is forfeited; 3 
Againſt the writ and declaration; 4. Againſt the gi/t of th: 
action: 5. Againſt the verdict. As to the firſt it was aid, 


that the grant was utterly void for three reaſons: 1. Becaul: 


(a) Doctrin. pl. 
189, 191. 


(%) Br. Patent. 
1 Salk. 168. 


the grant is of the office Sene/challi dominiorum ſive maneridrit 
noſtrorum de Maunsfield, Bolſover & Horſeley, and no (« 
county mentioned where they lie, and ſo in the King's cale 
uncertain and void; for it was ſaid, it may be, and ſo the 
truth is, that the King has divers manors of the ſame name 
in ſeveral counties, and of ſeveral values, and iſſue canndt 
be taken what manor the King intended to grant, for bb 
intent ought to appear in his grant, and not by collateri 
averment : and ſo it appears in 21 E. 4. 48. a. b. the Kings 
patent ought to extend certainly to the thing of which tht 
patentees will have advantage. 2 R. 3. 7. a. If the King 
grants to me that I ſhall not be (b) Sheriff, without ſhewig 
of what county, it is void for the uncertainty, quia cn 
per Regem oportet fieri de certitudine : but if the grant was, unt 
non erit Vicecomes alicujus comitat', there ſuch grant is good 
as it is there held. And in acts of Parliament of confun# 
tion of letters patent, the uſual purview is, that the letters 


patent ſhall be effeCtual, notwithſtanding the“ miſnan 
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& or not true naming of the counties where the honours, 
„ manors, &c. lien or been :” which proves (as it was urged) 
that if the county is omitted, the grant is void. To which 
ir was anſwered and reſolved per totam curiam, that the ſaid 
grant was certain enough although the (a) county was omitted: 
and many ancient grants are without mentioning any county; 
and God forbid that all of them ſhould be now adjudged void. 
For maneria de M. B. & H. import ſufficient certainty, and 
ſuch certainty of name and quality, that a viſne (which re— 
quires certainty) may come out of it. If the (5) King by his 
letters patent grants to another all manors and advowſons 
which were of the Prior of A. being a Prior alien, or of J. S. 
who was attainted, &c. it is held in 30 H. 6. 20. b. 21. a. 
that the grant is good, and yet it is not mentioned in what 
county the manors, &c, or the priory was, or in what county, 
the manors, &c. were whereof J. 5. was ſeiſed the day of his 
a'tainderz and the reaſon is, 29d (c) id certum eft quod certum 
reddit poteſt, fed id magis certum eſt quod de ſemetipſo eft certum : 
and in this caſe the manors of M. B. and H. have more cer- 
tainty in them than the ſaid general grants. So if the K. 
grants to an Abbot and his ſucceſſors, that the Monks during 
the vacation ſhall have all the temporalties of the abbey, it is 
a good grant without mentioning any county, as it is adjudged 
in 39 E. 3. 21. a. b. & (4) F. N. B. 33. T. And in 23 E. 3. 
21. b. where the caſe was, that a barony eſcheated to the 
King, and the King granted to the (e) Queen all the poſſeſ- 
hons of the barony, till John a Gaunt could govern himſelf, 


I 


(a) and adjudged a good grant, without mentioning in what 
cale county the barony lay ; and if the King has divers manors of 
the one and the ſame name 1n divers counties, yet there are many 
ame clauſes in the letters patent themſelves to deſcribe what manor 
nnot the King intended to paſs, to diſtinguiſh it from the other, 
- by /. either by the recital, or reference in whoſe tenure or occu- 
ten pation it was, or by the value of it, or of whoſe poſſeſhon it 
ing was, or by the clauſe that the patentee ſhall have and enjoy it 
| the in ſuch ample manner and form as J. S. &c. or any other 
Kin owner of the fame manor had, or ſuch like, or by the parti - 
win! cular. But in (/) pleading it ought to be alledged in what 
ue county the manors lie (as in the caſe at bar the pl. did): and 
* the other party had pleaded Nen conceſſit, upon the trial of 
700 


the illue the circumſtances aforeſaid might be given in eri— 
Cence, to prove what manor was granted: but if the other 
party had demanded oyer of the letters patent, and had demur- 
red in law, it ſhould be adjudged againſt him, for it is matter 
in fact what manor thall pats, to be proved in evidence, as is 
atoreſaid. And the acts of confirmations do not extend where 
he county is omitted, but where the county is miſnamed, 
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(a) Doct. pl. 
189, 191. 


(5) Br. Patent 
87. 


(c) Co. Lit. 45. b. 


96. a. 142. a. 


4 Co. 66. b. 

2 Brownl. 336. 
Antea 30 a. 
4 Co. 5. a. 
Lane 51. 


Hetl. 98. 


(4) F. N. B. 3 3. V. 


(e) Co. Lit. 3. a. 
133. a. 

4 Co. 23. b. 
Seld. tit. of Ho- 
nour 86. 20 E. 3. 
Nonability 9. 
Seld. Erinom, 
11. Epiſt. ad 

6 Rep. 3. 
Plowd, 231. a. 


(f) Doctrin. pl. 
33,87 


(o) Ley 73. 


% Pridgm. 3 t. 
Pcitea 48. b. 
Q. Carthew 
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10 Co. 107. h. 
Plow. 196. b. 
(4) 2 Roll. 65. 
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2 Co. 55. a. 
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or not truly named. And alſo for avoiding of all queſtions 
divers imperfections are ſaved by the acts of confirmation; 
which are not of force to avoid the grant. ; 

2. It was objected againſt the grant, that the grant az 
a tempore plenæ ætat' 21. annorum ejuſd* Comitis, pro & quran, 
toto termino vitæ naturalis difti Rogeri Comitis Rutl affe Sent 
chal dominiorum frve maner' noftrorum de M. B. & H. an 
vadins & feod eiſd offic* ab antiquo debitis & conſuet” capiend: 
and therein the King was deceived, for he cannot grant the 
office from the day which was paſt before. To which it wx 
anſwered, and reſolved by the court, that the intent of ths 
grant was, that the patentee ſhould have the fees from the 
time of the accompliſhment of his full age; but without quel. 
tion, although the King cannot grant the office from a yy 
before, yet it ſhall be (a) good for the life of the patentee ty 
begin by the grant, and void for the time paſt. 

3. It was objeCted, 1. That by no clauſe expreſt in the 
patent the patentee can make a (%) deputy. 2. That by lan 
the patentee without ſpecial words cannot make a deputy, 46 
to the firſt, it was obſerved, that the ſaid letters patent conſil 
of three ſeveral grants: 1. Of the office of Conſtable, &c. Stey- 
ard, & Capital Juſtic fereflz, Fc, which grant has an Habendun, 
and power to make deputies. 2. Of the office of ſteward(kip 
of the ſaid three manors, with limitation of the eſtate for life, 
and with a clauſe to receive the fees, &c. but no power to 
make a deputy. 3. Ae inſuper de uberiori gratid, Oc. dedimus, 
Sc. pref* R. com” cuſted Parci de Nott', &c. habend', gaudend, 
& exercend” offic pred? (written by ſuch contraction) per |; 
vel ſufficient deputat” ſuum ſeu deputat* ſuos ſufficient” a tempyt 
plenæ etat', Tc. durante vita ipſius Rogeri Camitis, cum vaiits 
feod', E&c. eidem officio, &c. pertin', aut ratione ejuſd', Cc. Aud 
it was ſtrongly urged, that this laſt Habendum ſhould hare 
relation only to the premiſes of the laſt grant. 1. Becaul 
there are, as is aforeſaid three ſeveral grants of three ſeretil 
diſtinct offices ; 2. Every one has a diſtinct limitation of eltate; 
3. Every one has a diſtinct grant of the fees and profits. And 
although the laſt Habendum is wrote c pred', which, as1! 
was urged, may be intended cia prædlicta, and then it rete!s 
to all the ſeveral grants, yet it cannot be ſo intended, for ie 
three reaſons before; and alſo thete words in the ſame ſentence, 
cum valliis, feodis, &c. etdem officia wrote at length; aut rations 
ejuſdem, explain the ſaid words wrote ſhort g pred to be in 


the ſingular number, officium prædictum; and the (c) office of the 


premites is to expreſs the certainty of the thing given, and need 
not limit any eitate, and the office of the (4) Habendum 18 '0 


limit the certainty of the eſtate, and need not repeat the 
| ching 
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thing given again, and therewith agrees Wroteſly and Adam's 
caſe, Plow. Com. 196 b. So in the caſe at bar the Habend 
{hall be, by conſtruction of law, referred to its proper pre- 
miſes ; and of that opinion was the whole court. » Nota rea- 


$, ; a e. 

I! der, for abbreviations and incongruous (a) writing in grants, (a) Style 302. 
0 theſe rules, Falſa orthographia non vitiat conceſſionem; allo, 

* falſa (b) grammatica non vitiat concrſſunem : item, ille numerus (3) 11 Co. 4, b. 


& ſenſus abbreviationum accipiendus eft ut conceſſio non ſit inants. Co. Lit. 145, b. 
and therefore if the King grants fot' 1 maner' de D et C. if it 6 75 39. b- 

ic but one manor in truth, then theſe abbreviations of zor* 100 NE NY RY 
maner (hall be taken in the ſingular number torum illud mane- 

rium e and if they are in truth two diſtinct manors, then theſe 

abbreviations ſhall be taken in the plural number zota illa ma- 


ay neria, or otherwiſe the grant will be void, Vids 32 E. 3. 
to Brief 293. A Scire facias recites that a fine was levied de ma- 
neriis de B. et. H. and the concluſion was, guare pred” (c) ma- (c) 3 Co. 155. a, 

the nerium de B. et H. ingreſſus eft and good with averment that 

av in truth B. & H. is but one manor. And in 10 H. 4. Brief 

A 297. exception was zaken to the writ, becauſe it was wrote 

ilts with abbreviation ſari” where it thould be Matild', and yet 

n. good, becauſe it was uſual to write this name fo, gud rota, in 

un, 2 writ which ſhall abate for falſe Latin, for he may purchaſe 

hip 2 new writ at his pleaſure, but not a new grant. Vide 17 El. 

ife, Dy. 342. The four firſt letters in the name and ſtyle of King 

rt i 7. (4) H. R. A. F. were omitted in his letters patent made (4) Dy. 322. pl. 
nul to Simon Digby, yet adjudge. A good grant. And 38 H. 6. 53+ Gond. 41 5- 
105 3}. a declaration in which it was alledged that V. T. rejignavit, "ey 3 

| Sc. in manus F. A piſcopi et loci illius Ordinarii, and exception 5 
pure was taken becauſe it was not in manus Fohannis Epiſcspi, for 

in litera F. nihil ſigniſicat, and yet the declaration adjudged good, | | 
And And in 4 (e) H. 6. 16. b. between the D. of York and the E. (e) Br. Briefz12. 
hare of Warwick, the writ was Hlenr' Dei gratia Rex Augl', ( Dus) 4 a Is n 
aule Hiber”, where it ſhould be Dis, and for this incongruity the pools 

ren writ Rall abate; but a grant by ſuch name ſhall be good 

ate; enough. So in the conuſance of a fine, falſe Latin, or in- 

And congrutty ſhall not hurt the fine, as in the caſe before, where 

as I a fine is levied de maneriis de B & H. where it is but one 

elers manor; and 9 E. 3. a warranty was in the fine, eidem Galfrido 

r the  uxIrt jue, where it ſhould be e;/dem, and yet good; and 

ence, 4%. 3. 37. a. the ine was pro () ammbus ſervitiis, exattioni- & Fitz. Brief 
atiane bs et dis pertinente, where it mould be pertinentibus, und 406. 

be in meretore challenged, and notwithilanding allowed. 

of the 2. It was Objected, that by the law without ſpe- 

need 30 words a (g) Steward cannot make 2 deputy, be- 

1s t0 caule it is an office of knowledge, fidelity, and dif- (5) co. Lit. 
at the | cretion; 234 2 b. 

chu Lic, te. 379. 
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(a) Co. Lit. 6 t. b. 
Poſtea 50. a, K. 


* Plow. 379. 
(5) Co. the 
234. 2. b. 

Lit. ſect. 379. 
(c) Fitz. Grant 
de Roy 25. 

Br. Deputy g. 
Br. Grant 108. 
Br. Patents 65, 
66. Br. Officer 
28. 2 Roll. 154, 
Poſtea 50. a. 

(4) Br.Deputys. 
Br. Patents 64. 
Perk. ſcct. 101. 
(e) Kelw. 44. b. 
V Bridg. 31. 
Antea 47. b. 
Firzgib. 273. 
Luczs 288. 
(Co. Lit. 6 t. a. 
(4) Perk, ſect. 
100. 


(i) Cawley 148. 
(+) 4 Co. 23. a. 
5 Co. 7. a. 
Cawdry's caſe. 


(/) Plow. 259. b. 


cretion ; and therefore Fleta lib. 2. cap. 27. deſcribes why 
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perſon a Steward ought to be, (a) Provideat tunc ſibi Deming 
de 1 circumſpecto & fideli, viro provide, diſcreto et gr 
tioſo, humili et pudico, et pacifico, et modeſto, qui in legibus en. 
ſuetudinibuſque provincie, et officio Seneſcalciæ ſe cognoſcat, ei jun 
domini ſui in omnibus tueri affeflet, quique ſulballivos damini jy 
ſuis erroribus et ambiguis ſciat inſiruere, et docere, quique egeiz 
parcere, et nec prece vel pretio velit a tramite juſtitiæ deviare, » 
perverſe judicare. And therefore it was ſaid, that this office; 
appropriate to the plaintiff: 1. To his perſon, for it is granted 
to him only during his life: 2. To his qualities of his mind, 
J ſcience, fidelity, and diligence, which are ſo individu. 
ally annexed to him that he cannot make a deputy, nor 
aſſignee, and therewith agree Sir Hen. Nevil's caſe, Ploy, 
Com. * 384. (6) Litt. lib. 3. cap. Condic. 89. Jide 39 H. 6, 
33. (c) 11 E. 4. 1. (4) 10 E. 4. 14. b. 7 H. 7: by Frowick (e 
Kelw. 44. b. and nothing of that was denied by the court, 
and yet it was reſolved and fo adjudged, that the plaintif 
might (as this caſe is) make a (/) deputy. And it was ob. 
ſerved, that this word Steward is derived from two words, |, 
(g) Stede, and Ward, and is as much as to ſay, my place, or 
tor me; and therefore he is commonly called a Woodward, 
who has the cuſtody and charge of wood, and ſo Hayward of 
my hedges et /ic de ſimilibus. And Seneſcallus in Latin has the 
ſame ſignikcation, as appears in the Hiſt. of Ingulphus 463 
Inter conſuetudines Scaccarii, where the Under-Sheriff, becaule 
he exerciſed the place of the Sheriff himſelf, is called Seng. 
challus Vicecomitis ; and therefore a great officer within this 
realm is called, the High Steward, becauſe the King appoints 
him in divers caſes to exerciſe his place, &c. There is a great 
difference betwixt a deputy (+) and an aſſignee of an office; 
for an aſſignee is a perſon who has an eſtate or intereſt in the 
office itſelf, and doth all things in his own name, for whon 
bis grantor ſhall not anſwer, unleſs it is in ſpecial caſes, but 
a deputy has no eſtate or intereſt in the office, but is but ihe 
officer's ſhadow, and doth all things in the name of the officer 
himſelf, and nothing in his own name, and for whom [13 
grantor ſhall (i) anſwer ; and when an oihcer has power 
make aflignees, he may implicit? make deputies, for (# 
cui licet quod majus eſt, non debet quod minus eft non cert; 
and by conſequence, when an office is granted to one and 
his heirs, (J) thereby he may make aa allignee, and 0 
conſequence a deputy. And in the caſe at bar the princpi 
parts of the oflice of Steward of a manor is intrare query 
plac', ſurrenders, admittances, aud ſealties, probare tea 
ment, et camitt adminiſirat' infra mano, Sc. an the fuitoh 


aſl 


part IX. The Earl of SyrewsBurY's Caſe, 


are Judges of the Court Baron, and the Steward for the moſt 
part is as prothonotary or regiſter to the (4) ſuitors, &c. for 


Ebich manual labour in writing, 8c. the Steward takes ſmall 


the ſaid manors to the plaintiff, who is an Earl, ſo that in 
reſpect of the ſmallneſs of the office in a baſe court, and of the 
dignity of the perſon being an Earl, it is implied in law for 
conveniency that he may make a deputy, for whom the Earl 
ought to anſwer, ſo that it cannot be any prejudice to the 
Queen; and his deputy exercebit officium laborts, as in holding 
of the Court Baron, and in entering of the pleas, ſurrenders, 
Kc. and when need ſhall be in caſes of difficulty, or concern- 
ing the profit of the Queen, the Earl exercebit Hcium Aiduciæ, 
ſcientiæ, et ingenii. Comites dicuntur a comitando, quia comitan- 
zur Regem. Bracton lib. 1. cap. 8. Comites a comitatu, ſive a 
ſacietate nomen ſumpſerunt ; qui etiam dici poſſunt conſules, Reges 
enim tales ſibi aſſociant ad conſulendum. And this was the moſt 
eminent and ſupreme dignity from the Conqueſt, until 11 E, 

. when the Black Prince was created Duke of Cornwall, and 
thoſe who of ancient times were created Earls were of the 
blood royal. And even to this day, the King in all his appel- 
lations ſtyles them, per nomen chariſſimi conſanguinet neſtri, and 
for theſe reaſons the law gives them high and great privileges 
and therefore their (5) bodies ſhall not be arreſted for debt, 
treſpaſs, &c. becauſe the law intends that they aſſiſt the 
King with their counſel for the commonwealth ; and keep the 
realm in ſafety by their proweſs and valour. Alſo for the ſame 
reaſon they ſhall not be put on (c) juries, although it is for the 
ſervice of the country. Alſo if iſſue is taken, whether the 
plaintiff or defendant is an Earl or not, it ſhall not be tried 
dy jury, (4) but by the King's writ. Alſo the defendant 
ſhall not have day of (e) grace againſt a Lord of the Parlia- 
ment, becauſe he is intended to attend the publick : and all 
theſe and many other ( appear in our books, 48 E. 3. 30. 
b. Regiſter 179. b. F. N. B. 247. c. 48 Aſſ. p. 6. 22 Afl. 
p. 24. 32 H. 6. 27. 35 H. 6.46. a. So that as when ſuch 
vihce deſcends to an infant, or a man Non compos mentis, or 
ideot, &c. they of neceſſity ought to exerciſe it by deputy ; fo 
an Earl for the neceſſity which the law intends, of his atten- 
dance upon the King and the publick, this ſtewardſhip of 
2 baſe court ſhall be exerciſed by his deputy ; and there- 
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(2) 4 Co. 33. by 
Co. 11. b. 

8 Co. 60. a. 

fees, Now when the Queen grants the office of Steward of Godb. 49. 


1 Roll, 543. 
r. El, 792. 
Cro. Jac, $2. 
4 Inft. 266,268, 
7 E. 4. 23. a. 
21 E. 4+ 6. b. 
1 Mod. Rep. 17. 
12 H. 7. 16, 17. 
Co. Lit. 58, 
Davis 59. b. 


(5) 6 Co. 52. b. 
53. a, Poſtea 60. 
a. 68. a. Cr. 
Argum. 106. 

2 Leon. 174. 
Hob.61. F.N.B, 
427. c. Styl. 222. 
(c) 6 Cd. 53. a. 
27 H. 8. 22. b. 
Br. Exempt. 3. 
Co. Lit. 156. e. 
F. N. B. 165. at 
Moor 767. 

2 Roll. 646. 
Dy. 314. pl. 98. 
DoR. & Stud, 
15. a, b. 

1 Jones 153. 
Br. Challenge 
37, 209. 

48 E. 3. 30. b. 
48 Al. pl. 6. 
(4) 6 Co. 53. as 
12 Co, 70, 94, 
95. Cartnew 
293, 299, &e. 
2 Inſt. 50. 9 Co. 
JT. a. 2 Roll. 
575. 24 All. pl. 
24. Co. Lit. 16. 
b. Moor 767. 

7 Co. 15. a. 
Calvin's caſe, 
Br. Trial 119. 
35 H. 6. 46. 4. 
Fitz. Challenge 


44. Br. Chall. 18. 


tore it was agreed, that if a parkerſhip is granted to (e) Co. Lit. 134. 


an Earl, without words to make a deputy, he may 


135.4. 27 H. 3. 


keep it by his ſervants. And in many caſes the law i rg yer 
Vol. IV. K allows 2: E. 3. 88. a. 


40 E. 3. 31. 2. 
Jr. Car. 206. 


See 18 E. 4.14. b. 


(2) Br. Treſp. 
242387. 5 


Br. Licence 10. 
0 Br. Treſp. 


431. 
(e) Co. Lit. 
168. a. 
Poſtea 97. b. 


d)] Co. Lit. 
168. a. 
4 Co. 33. a. 


fe) Co. Lit. 168. 
8. 4 Cos 64. 

3 Caſes in Law, 
&c, 238, 289. 


YS Co. 105. a. 
Co. Lit. 70. a. 
Lit ſect. 96. 
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allows divers acts for conveniency in reſpect of the dignity af 
the perſon ; as if licence is given to a Duke to hunt in a park, 
the law for conveniency gives him ſuch attendants as are te. 
quiſite to the dignity of his eſtate, Jide (a) 12 H. 3. 25h, 
& (6) 13 H. 7. 10. b. So when a Biſhop is riding, it is ng 
convenient to his eſtate and degree to be forced to exdmine 
the ability of a clerk, but he ought to attend his convenient 


. leiſure, 14 H. 7. 21. 15 Ul. 7. 7. & 8. a. And of ancient 


time the Earl was (c) Prefeftus, ſeu Præpoſitus comitatus, for ſo 
imports the Saxon word, /. Shirereve, i. the Reve of the Shire, 
which is as much as to ſay, Præpoſitus comit', and had the 
charge and cuſtody of the county, and is called by the Ro— 
mans, Satrapas, which word they had from the Perſians, 
and was applied to thoſe who were Præfedti provinciæ. And 
Vicecomes ęſi vicem gerens ſrve Vicarius comitis : And now the 
Sheriff has the whole authority for adminiſtration and execu- 
tion of juſtice, which the Earl had. And now the King by 
his letters patent commits to the Sheriff (4) cuftodiam Comitatu, 
without expreſs words to make a deputy, and yet he who 
comes in lieu of the Earl may make one Subvicecomet, i. his 
deputy, who in ancient time, as appears before, was called 
SeneſchalP vicecom', and in the ſtat. of Weſtm. 2. c. 39. heis 
called Subvicecomes, and in 11 H. 7. c. 15. he is called Shire- 
clerk; and if (e) Vicecomes qui gerit vicem comitis may make a 
deputy, a fortiori the Earl himſelf may do it; & es botius in 
the caſe at bar, becauſe it concerns private cauſes in a baſe 
court. Alſo when before the ſtatute of Quia emptores terrarum 
the King or other Lord, &c. have given lands to a Knight to 
hold of him by knight's ſervice, /. to go with his lord (when 
the King makes a voyage royal to ſubdue his enemies) for 40 
days, well and conveniently arrayed for the war, in this 
caſe the law had ſo much regard to the dignity of knight: 
hood (which is the inferior degree of dignity) that he migkt 
find another able perſon, &c. to go for him with the King to 
the war; and therewith agrees (f) 7 E. 3. 29. a. b. which 
two caſes, . one concerning the public adminiſtration and exe- 
cution of juſtice in time of peace, and the other the public 
defence „ the realm in time of war, were {tronger caſes than 
the caſe at bar. And it appears in the ſaid letters patent, 
that it was the intent of, the * that the Earl ſhould 
make a deputy by theſe words, 


præcipientes per præſentes omnibus et ſingulis officiariis, mini/1113 


et ſubditis noſtris, tam infra libertat” quam extra, tenore pre- 
ſentium, quod eidem Rogero Comiti Rutland et deputath, 

e deputatis ſuis in præmiſſis omnibus faciend' et it 
guend ſint auxilientes, aſſiſlentes, et conſulentes prout 
decet- by which it appears that ſhe intended that - 


olentes et firmiter injungen® 


guy, bhi ws fall ad i Bad cc - 
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Farl ſhould make a deputy in premiſſis omnibus and her grant 


ought to 
the perſon _— e 
Fleta, (a) ubi ſupra, it is further ſaid, cuj us efficium eſt curias 
tenere mauer et ſi per ſubſtitutum ſuum hoc plerunque fecerit, &c. 
By which it ſeems, that then Stewards of courts might make 
Harne. EP PEE 

As to the 2. Admitting that the plaintiff can make a de- 
puty, then it was objected, that the non-uſer thereot is a cauſe 
of forfeiture, and to prove that, 2 H. 7. 11. b. in the caſe of 
the Clerk of a (c) market, &c. was cited. To which it was 
anſwered and reſolved, that by non uſer, the oſſice in the cafe 
at bar cannot be forfeited. And for the bettet underſtanding 
of the true reaſon of it, it is to be known, that there are three 
(4) cauſes of forfeiture or ſeiſure of offices for matter in fact, 
as for abuſing, not uſing, or refuſing. Abuſing or miſuſing, 
as if the Marſhal, or other gaoler ſuffer voluntary eſcapes, it 
is a forfeiture of their offices, 39 H. 6. 32. b. 5 Ma. Dy. (e) 
151. Vide in 22 Al. p. 34. ( iI E. 4. 1. (g) 8 H. 4. 18. 
20 E. 4. Ff. b. So if a foreſter or (5) parker fell and cut wood, 
unleſs for neceſſary bruſh it is a forfeiture of their offices, for 
deſtruction of vert is (i) deſtruction of veniſon. As to non- 
uſer, (which concerns the caſe at bar) there is a difference 
when the (4) office concerns the adminiſtration of juſtice or 
the commonwealth, and the officer, ex icio, or of neceſſity 
ought to attend without any demand or requelt; there the 
non-uſer or non-attendance in court 1s a forfeiture, as the 
office of („() Chamberlain in the Exchequer, Prothonotary, 
Clerks of the Warrants, Exigenter, (n) Philizer, &c. in the 
Common Pleas, &c. for the attendance of theſe and the like 
officers is of neceſſity for the adminiſtration of Juſtice; ſo the 
attendance of the Clerk of the market is of neceſſity for the 
commonwealth. Vide (n) 2 H. 7. 11. b. 80 of holding the 
Sheriff's torn, 1 Ma. Dy. 151. (e) But when the officer 
ought not to attend or exerciſe his office, but on demand or 
requeſt to be made by him to whom he is officer, there non- 
uſer or non-attendance, is no cauſe of forfeiture without de- 
mand or requeſt made; as in the caſe at bar, he was not 
bound to hold any courts, but upon requeſt made, and fo 
much is implied in his grant, / to hold his courts when he 
{all be required; and fo it was adjudged in Walton's caſe ia 
the Common Pleas, an' 10 El. an' 20 El. in the fame court 
in Rand. Hurleſton's Caſe; as if a man grants an annuity 
pro conjilio impendendo, he is not bound to give counſel but 
upon requeſt made, 39 H. 6. 22. a. John Bruin's caſe, & 22 
- Dy. 369. (p) Plummer's caſe, 41 (7) E. 3. Brendon's 

e. 


But when the oſſice concerns any man's (r rivate, and the 
bi P 


the non-uſer or non- attendance is no cauſe of forfeiture unleſs 
the non-uler or non-attendance is cauſe of prejudice or damage 
© him, whoſe officer he is, in ſomething which concerns his 
K 2 charge 


be taken and expounded, in reſpect of the dignity of 
ſecundum intention ſuam. And as to the opinion of 


officer ought ex officio to attend his office without requeſt, there L 
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(a) Ant. 48. b. 


(5) Lit. ſect. 
379. Co. Lit, 
2 34+ a. b. 
Ine ad point. 


(c) Co, Lit. 


233. 8. 
Hardres 48, 


(d) Sawyer's 
Argument in 
Q Warranto 
15.5 E. 4. 28. a. 
Foſtea gg. b. 

(e) Kelw, 194. 
a. b. 19 5. a. b. &c. 
2 Roll. 15 ö. 
Poſtca 96. b. 
Dy. 151. pl. 4. 
co. 34. b. 

2 Roll. 155. 

(g) 8 H. 4. 18. a. 
(6) Co. Lit. 233. 
a. b. 11 Co. 98. 
b. Moor 9, 10, 


787. 

(1) Cr. Caf, 60. 
(&) Co. Lit, 
233. 4. b. 

Cr. C. r. 60, 
492. 

Poſtea 99. a. 

I Anderl. 29. 
4 Leon. 110. 
N. Benl. 20. 

O Benl. 16. 
( 2 Roll. 155. 
(m) 2 Roll. 155. 
Dy. 114, 115. 
pl 03, 64. 

(n) Hardr. 48. 
(-) Supra (eg. 


r Dy. 396. pt. 


53- 

(2) 41 E. 3. 19. b. | 
(7) Palm. 533. 
+ 5 E. 4. 26, 

27. 

Co, Lit. 233. a 


The Earl of SurEwsBurY's Caſe. Part IX. 


charge: as if a Parker or Cuſtas parci does not attend one of 
L. 5 Ed. 4-26, two days, and within theſe days no prejudice or damage hap 
wt pens, it is no forfeiture ; but if by reaſon of his abſence per. 
ſons unknown kill any deer, it is a forfeiture of his office; 

and therewith agrees 5 E. 4. 6. 
As to refuſal it is to be known, that in all caſes when an 
() Cr. Car. 56. officer is bound upon (a) requeſt to exerciſe his office, if he 
Co. Lit. 233. b. do it not upon requeſt, it is a forfeiture : as if the Steward of 


a manor is requeſted by the lord to hold a court, which he 
doth not, it is a forfeiture. 


The 4d point. Againſt the writ and declaration it was objected, that they 
(5) 2 Roll. Rep. were (5) vi et arm” (where an action on the caſe ought to be 
e EY without vi et arm”) for the writ and declaration are, that the 
Hob. 180. defendants eund” comit ad exercend” dif?” offic infra dit?” maner 


de M. et vadia, feoda, commoda, et profic' eid' offic de jure perti- 
nent” habere et percipere vi et arm' adtunc et ibid' impediverunt, 
(c) Fitz. Afton adhuc impediunt. And the books in (c) 43 E. 3. 33. a. & 17 
fur le cale 33. E. 4. 2. were cited, and F. N. B. 86. H. that an action cn 
the caſe ſhall be without vi et arm?, And as to that it was fe- 
ſolved by the court, that the writ and declaration were good 
enough. And a difference was taken betwixt non-feaſance, 
(4) Cr. Car. and (d) miſ-feaſancc, for non-feaſance, or negligence, ſhall 
325» 377» 378. never be ſaid vi et armis, for that would be oppoſitum in objebit, 
* Raym. 72. neither for negligence or“ nonſeaſance ſhall the writ fay, 
(% 2 Roll. Rep. contra pacem, (e) 12 H. 4. 3. a. (/) 45 E. 3. 17. b. 43 E. 3 
505 . 177. 33˙ a. But ſome writs ſhall be contra pacem, which {hal not 
Br. Action fur De vi etarmis, as 9 H. 6. 1. a. (g) Recaption ſhall be contra 
le caſe 46. pacem, and againſt the law and the ſtatute, but ſhall not be 
(f) Fitz, Avon vi et armis. So iu all actions for a thing done againſt any flat 


i ſe 34. a | a | 
for A road a + the writ ſhall be contra pacem; vide 17 £3. 1. i although it 


le caſe 20. is for non-feaſance. But when there are two cauſes of at 
Regiſt, 100. a. action on the caſe, the one cauſa cauſans, * and the other cauſe 
(s) Fitz. Recap- = . . 5 that 
tion 1. cauſata : cauſa cauſans may be alledged to be vi et arm, for 


Br. Recapt. 1. is not the immediate cauſe or point of the action, but cauſa cau- 
() Supra (e) ſata, as in 12 H. 4. 3. a. the (V) putting of dung into the fer al 
is cauſa cauſans, and therefore it may be vi et armis, but cauſa 


cauſata, ſ. the point of the action on the caſe is the drowning 8 
of the plaintiff's land: fo in 8 R. 2. Hoſteler (2) 7. Regiſtet 65 
10g. a. the breaking of the inn may be alledged vi et arm; s 


for defectus cuſtodiæ is the point of the action on the cal * 
againſt the hoſtler, M. 29 E. 3. 18. b. The Abbot of Eveſhan 
brought an action on the caſe againſt certain perſons, and de. b. 
clared that he had a fair in S. with all that belonged to a fai, N 
and that the defendant with force and arms diſturbed the peo- | 
ple coming to the fair (which was cauſa cauſans) by which the A 
plaintiff loſt his toll (which was ca/a cauſata) the point of the 
action, and the action held maintainable. Vide 16 E. 4. 7. a.b, 
F. N. B. 89. m. 19 R. 2. tit. Action fur le Caſe, 5 2. So in ths 
caſe at bar the defendants might (i) vi et armis hinder or inte. 
rupt the plaintiff in exerciſing the office, and that is 4% 
cauſans, by which he loſes his fees, &c. and that is 2 
ye (ail 


(i) 2 Roll. Rep. 
243. 
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cauſata the point of the action, and 7 II. 4. 44 b. If an 
action on the caſe has (a) ſufficient matter, although it has 
matter impertinent alſo, yet it ſhall be maintainable. 

Againſt the aCtion it was objected, that no action on the 
caſe lies, becauſe it appears by his own ſhewing, that he may 
have (b) Aſſiſe, Vide 2 H. 4. 11.2. b. 13 H. 7. 26. a. b. and 
many other books. But it was anſwered and reſolved by the 
court, that of things not manurable, hereditamenta incorporea 
as common, corody, office, rent, &c. he who is ſeiſed of them 
is in election to have aſſiſe, and admit himſelf to be out of 
poſſeſſion 3 as if a man ſeiſed of a corody certain, is diſturbed 
thereof by another, by which he cannot take his corody; yet 
he may grant it over ; otherwiſe it is of land. And there- 
with agrees 17 E. 2. (c) Nuper obut 12. So it another takes 
my rent ; yet I may grant it over, and therewith agree 24 E. 
2-4. 15 E. 4.8. 1 E. 5. 5. a. 19 R. 2. Action ſur le Caſe 51. 
J. F. brought an action on the caſe againſt certain perſons, 
and declared, that he is Bedle of the hundred of H. and ought 
to have of every brewer, who ſells three gallons of the beſt 
(c) beer for 7d. certain beer; and ſays that he, and thoſe 
whofe eſtate he has in the fame hundred have been ſeiſed 
thereof: and Hankford took three exceptions to the declara- 


allccatur. 2. He claims by preſcription of every of theſe 
brewers beer by virtue of his office; and he has joined ſundry 
brewers in his action, where he ought to have ſeveral actions, 
et non allocatur, for all in covin were acceſſary. 3. He has 
ſhewed he was diſturbed, in which caſe he ought to have 
aſſiſe; et non allocatur; But the reaſon of the rule of the 
book is miſtaken by the reporter; for there the reaſon which 


but for a time, as a clerk has nothing but the occupation, &c. 
the contrary of which appears in the declaration, where he 
preſcribes in the ſaid office; but the true reaſon is, that it is 
in his election, as is aforeſaid. 

Againſt the verdict five exceptions were taken. 1. That 
there was no diſturbance found, and if any diſturbance is 
ſound, the diſturbance alledged in the declaration 1s not 
tound : firlt the ſaid (4) words which pafled betwixt them, 
was no diſturbance nor interruption of the plaintiff, as in 16 
E. 4. 10. b. & 11. a. David Malpas was bound to another, 
that be ſhould not interrupt him in exerciſing the office of 
Parker, &c, and they met in London, and Malpas faid to 
the Parker, that if he would be fo hardy to come to the ſaid 
park, and uſe the office aforeſaid, that he would beat him; 
ad it is there held that this verbal threatening is not 


K 3 any 


tion, 1. That he has not ſhewed how he has his eſtate ; et non 


is given is, becauſe peradventure he has nothing in the oflice 
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prima facie in this ſpecial verdict, that the manor includes the 


brevis original, &c. which words in this ſpecial verdic 
hall guide and limit the 2d abinde alſo. 2. The. jurors, ih 
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any interruption. 2. There is no diſturbance found y; / 
arm”, which is alledged in the declaration. To which it wa 
anſwered and reſolved by the court; that there was an expteſt 
diſtnrbance found, /..the holding of courts, and the taking of 
fees; for impedire ſi pedem 1mponere, & impediment” eft gu- quis 
impeditur ut non per ficiat quod ad ſe pertinet ; and although the 
diſturbance with all the citcumſtances be not found, which is 
alledged in the declaration, yet if any diſturbance is found 
which 1s there alledged, it is ſufficient, and that without 
queſtion is directly found. 3. The verdict is, Quod quidam Si, 
Sterne adtunc exi/lens deputat pred” Com Rutland” pro exertiti 
pred” officir Seneſchalli pred* maner* de M. and it is not tound 
that he made the ſaid Sterne his deputy by his deed, as it ought 
to be, as it is agreed in 28 H. 8. (a) Deputy 17. for this res. 
ſon the verdict was inſufficient. To which it was anſwered 
and reſolved, that it is true, that he who makes a deputy 
ought to make him by writing : but when the jury find that 
S. Sterne was his deputy, all neceſſary incidents are thereby 
alſo found ; and therefore upon the matter they have found 
that it was by deed. 4. The verdict is, Quod (b) acceſſit ad 
villam de MH. & ad uſualem locum ibid' ubi curia maner' de M, 
communiter tent” et cuſtodit'' fuit, and it is not found that he 
came to any part of the manor, but only ad villam de AM. and 
therefore it is inſufficient ; for the court ought to be held 
either upon (c) part of the manor, or at leaſt upon ſome part 
of that which is holden of it, but it may well be that ſome 
part of the town is not within the manor, but held of ſome 
other manor ; et non allzcatur, 1. Becauſe it ſhall be intended 


whole town. 2. | he other words, / ad uſualem locum ili 
cur” maner', Cc. make in a ſpecial verdict the matter clear, 
that it ſhall be intended in ſome place within the manor, for 
ſuch preciſe form is not by law required in ſpecial (4) vet- 
dicts, which are the finding of lay people, as in pleading, 
which is made by men learned in the law. Laſtly, it was 
objeCted, that the verdict has found, that ſemper abinde, (i 
from 16 day of Feb. &c.) iidem Th. Woodward & Rab. Spencer 
receperunt omnia feoda pertinen* Seneſchal” ibid', which ought to 
be intended till the finding of the verdict, and becauſe they 
have given damages entirely for all, whereas it ought to be 
only tor the taking of the fees before the original, for this cauſe 
the verdict was inſuſſicient. To which it was anſwered and 
reſolved by the court; 1. That the beginning of this 
ſentence is, and (e) abinde uſque impetrationem prauis 


&c. find them guilty de tranſg reſſ. infraſeript', which w3 
alledged in the writ and declaration from the 16th of Fee 
bruary, &c. hucuſque, which, taking all the words together, 
ought to be intended ue ad impetrationem brevis. | And 
afterwards in the end ot this term a writ of enquiry e 

damages 
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damages was awarded by the court, and upon the return 
thereof judgment was given for the plaintiff. And the Chief 
juſtice in his argument ſaid, that in the faid letters patent, 
there is a general clauſe which refers to the grant of the ſaid 
office of Steward laſt named, and the other offices which were 
| before granted, . una cum omnibus aliis profic juribus, commodit', 
ut emolument dict omnibus et ſingulis officiis cum ceteris præmi ſſis 
provenient ſeu aligus modo ſpeciant' et ales plene et integre, e in 
tam amplis modo et forma, prout The. Manners, Miles, &c. aut ali- 
quis alius, five aligut alii offic” pred” vel eorum aliquis ante hac 
tempora occupans ſve occupantes, habuit et percepit, habuerunt ſive 
perceperunt, c. And if in any former patent of the ſaid office 
of ſtewardſhip, the patentee had expreſs power to make a de- 
puty, that then by theſe general words de omnibus juribus, &c. 
adeo plene, et integre, &c. prout aliguis, &c. being applied to a 
particular charter which has ſuch expreſs authority, the plain- 
uff may make a deputy, and to this purpoſe 43 E. 3. 22. 18 
Eliz. Dyer (a) 351, & Hil. 40 Eliz. (b) Ameredith's caſe in 
the Exchequer were cited, 


K 4 HICK- 
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(a) Dy. 351. pl. 
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(5) Ant. 29. b. 
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HICK M O T's Caſe. 
Mich. 8 Jacobi Regis. 
In Communi Banco. 


N an action of debt brought by Will. Hickmot apainf 
Thom. Oxenbridge on a bond of 4ol. 1 Jan. 5 Fac. the 
defendant pleaded in bar, that after the making of the fail 
bond, ſc. 10 Julii 1608. the plaintiff releaſed unto him, and 
pleaded part of the releaſe, the plaintiff demanded oyer of the 
releaſe, which was read to him in theſe words, “ July the 
« 13 day in anno 1608. It is concluded and agreed, upon 
& the day and year above written, between Wm. Hickmot of 
* the one party, and Tho. Oxenbridge of the other party, 
That upon good conſiderations, drawing the parties there- 
& unto, the ſaid Will. Hickmot doth acknowledge himſelt 
* fully ſatisfied and diſcharged of all bonds, debts, or de- 
“ mands whatſoever, from the beginning of the world until 
& this preſent day, by the ſaid Tho. Oxenbridge. And that 
* he the ſaid Will. Hickmot is to deliver all ſuch bonds as he 
% hath yet undelivered to Tho. Oxenbridge, except one bond 
* of 4ol. yet unforfeit, which is for the payment of 221, 
« wherein the ſaid 'Tho Oxenbridge, and Rog. Oxenbridge, 
« his brother ſtandeth bound to the ſaid Will, Hickmot. In 
„ witneſs whereof, &c.” And the plaintiff ſaid, that he 
ought not be barred of his action, for he ſaid that the bond of 
401. ſo excepted, and the ſaid bond Cur" hic prolat are one 
and the ſame bond, &c. upon which the defendant demurred 
in law. And in this caſe three points were reſolved. 1. That 
the ſaid acknowledgment by his deed to be ſatisfied and dil 
charged of all bonds, is in judgment of law a releaſe or dil 
charge of the bonds, for none ought to be ſatisfied but once, 
although the word diſcharged is not properly ſaid of the pat 
| of the obligee, but of the obligor, tor the obligor is to be 
| diſcharged z yet when the obligee confeſſes himſelf to be 
. diſcharged 
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diſcharged of all bonds by the ſaid Thomas Oxenbridge, it a- 

mounts toas much as the bonds themſelves ſhall be diſcharged: 

ſo that as well this word diſcharged, as this word ſatisfied, is 

ſufficient in law to bar the plaintiff of all benefit of the ſaid 

bonds; for by 3 a debt by a deed may be created, 

by the contrary words it may be diſcharged. Vide (a) 22 E. (a) Fitz, Obn 
4 22. a. (b) 8 E. 4. 5. a. 37 H. 6. 9. a. what ſhall N good 2 . "» 
words (c) obligatory : et bis idem exigi bona fides non patitur, et = e 
in ſatisfactionibus non per mittitur amplius fieri quam ſemel factum 2 Roll. 5 1474 
2 0% Fitz. Oblig. , 
2. It was reſolved, that the ſaid exception ſhall (4) extend? 1 Oblig. 5 
to all the premiſes, and not only to the clauſe of delivery, for 25 * the. 
three reaſons. 1. Becauſe it is a rule, quod (e) exceptio ſemper 19 R. 2. 

ultimb ponenda t. Vide Regiſt. 1. b. 2. All the words be- 3 n 

fore make but one entire ſentence, and one depending upon ner K. A 
the other, for it was reaſon, when bonds are ſatisfied and diſ- 40 E. 3. 2. 4. 
charged, that they ſhould be delivered. 3. There was rea- . Oblig. 14. 
ſon, that this bond of 40 l. ſhould be excepted, for it was not Nr. Ollie: - 
then due. | 2 Roll. 146, 147. 
The third point, that now it (/) appears by the plaintiff's (% Lit. Rep. 
confeſſion in his replication, that he cannot have an action (e) Lit. Rep. 63 
againſt the defendant only, but ought to have brought it (F) 1 Jones 304 
T againſt him and Roger Oxenbridge, for the bond of 401. ex- 3 Co, 52. b. 
cepted was a joint bond ; and the plaintiff avers in his replica- — 3 
tion, that is the bond upon which he has conceived this action, 8 Co. 71 33. b. 
and therefore he has abated his own writ. But the Court gave 


day to another term, at which day the plaintiff was nonſuit. 


Joinder of Defendants, ſee 6. Mod. 158.] 
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Quod permittat againſt George Sampſon, to proſtrate 

ute in the pariſh of St. Clement's Danes, without Temple- 
Bar, London, which the ſaid George wrongfully, and without 
judgment had built ad nocumentum liberi tenementi nuper Johan. 
nis Pleader, et modo præd Henrici et Eliz. in jure ipſius Ela. 
etc. and declared that the faid John Pleader was ſeiſed of: 
meſſuage in the Strand in the ſaid pariſh in fee, and being ſo 
ſeiſed the ſaid George, wlt' Ofob, anno 41 Eliz. wrongfully, 
and without judgment (a) erected upon his freehold a houſe, 
ſo near the ſaid meſſuage nuper pred* Fohannis Pleader & mas 
ipſorum Henrici et Eliz. fic quod orientalis pars ejuſdem domus 
ipſius Georgii (b) ſuperpendet, Anglice, doth jut over the faid 
meſſuage late of the ſaid John Pleader, and now of the ſaid 
Henry and Elizabeth in latitudine 17 inches, and in lomgitt- 
dine 17 feet, ad nocumentum liberi tenementi ipſirum Henrici a 
Eliz. in eadem, &c. to their damage of 1001. upon which the 
defendant demurred in law. And in this caſe three points 
were reſolved. 1. That it was not neceſſary to (c) ſhev 
how the plaintiffs had the eſtate of John Pleader in the 
ſaid houſe to which the nuſance is done, for ſo have always 
been the forms of actions upon the caſe, and the decli, 
rations upon them in ſuch caſes: and ſo was it adjudge 
and affirmed in a writ of error, as appears by the te 
cord (which agrees with this caſe) in Penruddock's caſe, 
in the Fifth Part of my Reports, f. 100. b. 2. It was object. 
ed, that there was variance between the writ and the declars- 
tion in this caſe, becauſe the writ was (4) levavit, etc. al 
nocumentum liberi tenementi nuper Johannis Pleader, et mo 


pred 
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ed“ Hen. et Elix. etc. and the declaration was levavit, etc. 

mum, etc. tam prope meſſuag. præd Hen, et Elia. fic quod 

wrientalis pars, etc. ſuperpendet, Anglice, doth jut over pred” 

meſſuag' nup pred” Johan, Pleader, et modo ipſorum Hen. et 

Elz. etc. ad nocumentum liberi tenementi ipſorum Hen. et Eltz. 

in cadem, ſo that the writ is, ad nocumentum liberi tenementi 

nup* Fohannts Pleader, et modo of the plaintiffs, and the decla- 

ration is, ad nocument* liberi tenementi ipſorum Henry and Eli- 

zabeth and ſo variance; et non allocatur, for the plaintiffs ſhew 

in their declaration (a) that the erection was in the time of () Doarin, pl. 

J. Pleader, &c. which agrees with the writ, becauſe the erec- 96, 384. 

tion was ad nocumentum fobannis Pleader, and the concluſion 

ad nacumentum of the plaintiffs is neceſſary; for otherwiſe they 

cannot maintain an action, nor demand damages. 3. It was 

objected, that the plaintiffs have declared generally, ad nocu- 

| mentum, and have not aſſigned any nuſance in certain, ſc. that 

the (5) rain fell from the ſaid houſe newly built, upon the (3) 2 Rall. 140, 

plaintiff's houſe, or that the windows are ſtopped, by which 141. 

he loſes the light, &c. as in (c) 4 Aſſ. 3& 4 E. 3. 36. a. b. ( a 
5 (e) Doctrin. 

(d) Richard de Dalby's caſe, the plaintiff in the guod per mit- placit. 86. 

tat ſhewed the manner bf the nuſance, ſc. when the ſmoke Br. Nuiſance 

entered into the ſaid houſes, ſo that no man could live there. 15. * N 

So in 18 E. 3. 22. b. (e) a man brought a writ of nuſance of Hak.z. (as in 

a houſe levied to his freehold, and declared that where he had (e) 2 Roll. 140. | | 

a houſe, and under his houſe had a place which contained ſo Fita. Nuſance 1. i 

much in length, and ſo much in breadth, by which the water = 

uſed to deſcend from his houſe and paſs, there the defendant _ 

had built a houſe above the ſpout, ſo that the water and drops 

of rain could not fall as they ought, but fell upon the walls of 

his houſe, whereby the timber of his houſe periſhed. So in 

32 All. 2, In aſſiſe of nuſance quare divertit () curſum aque, ( f) Fitz. At- 

Cc. and aſſigned that he made a trench croſs a river which file 309. 

came to the plaintiff's mill, ſo that it was miſturned, inſo- 

much that where the mill uſed to grind three quarters, &c. 

im a day and night it could now grind but a buſhel, and alſo 

that the ſaid water did drown fiſteen acres. of the plaintiff's 

meadow, adjoining to the fame mill; ſo as where he uſed to 

have forty loads of hay in them, he could now have but ſeven, | 

&c. ride 30 E. 3. 3. a. & 26. a. b. 17 E. 3. * 39. 2 (g) H. 17 E. 3. 9. b 

4.13.2. b. and fo it was in the ſaid caſe of Penruddock. 2 Roll. 142. 

But it was reſolved, that the plaintiff's need not in this caſe 8 

align any (Y) ſpecial nuſance; for here it appears to the Br. quod permit- 

Court that it is to the plaintiff's nuſance ; ſor this caſe dif- Pitta 3. 

ters from all the. ſaid caſes : for in this caſe the defen- (05 Brief ns- 

dant has built a new houſe, which overhangs part of the placit. 36. 

plaintiff's houſe (which was not in any of the other | 

tales) ſo that of (i) neceſſity the rain which falls from (i) 2 Roll | 

the new houſe muſt fall upon the plaintiff's houſe. Alſo "ad * 


(a) cujus 
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ſize 362. Supra 


(!) 1 Jones 222. 
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(a) cujus eft folum, ejus oft uſque ad cœlum. And therewith 
agrees 13 H. 8. 1. and by the overbuilding upon part of the 
houſe of the plaintiffs, he has deprived them of the air; al 
he has (5) prevented them from building their houſe higher; 
and that which appears (c) to the Court need not be averred; 
for (d) lex non requirit verificare quod apparet cur”, Plow, Com. 
87. b. in Patridge's caſe, 13 H. 4. 17. if (e) an infant bring 
an aſhſe of Mortdanceſtor, he need not aver, that it is within 
the time of limitation, for it appears by the plaintiff's infancy, 
46 E. 3. in treſpaſs for taking (/) of money, the value need 
not be ſhewed, becauſe it appears, vide 33 H. 6. 54. 26 H. ö. 
Gard. 48. 35. H. 6. 30. a. Bracton 254. and this is accord 
ing to the old verſe, quod (g) conflat clare non debet werificare, 
And in Penruddock's caſe, the plaintiff did not aſſign any 
ſpecial nuſance before the writ brought ; but that /uperpend 
3 pedes curtilagit, c. per quod aquæ pluviales de eadem dom de. 
ſcendentes, ſolum ejuſd meſuagii conterunt, ac magnopere indin 
magis — conſumunt et devaſlant, et ea ratione curtilagiun 
pred” gquolibet pluuiali tempore humectatum et inundatum exiſlit: 
ſo that all the words in the ſaid declaration being in the preſent 
tenſe, and ſo after the writ brought, and no aſſignment of 
any ſuch particular nuſance before the writ brought, it 
appears thereby that the Court, as of a thing apparent, took 
notice thereof without averment. For nunc pluit, et toto num 
puter æthere fulget, and that every one knows: and the 

ok in 3 E. 3. Aſſiſe 362. () was cited where in aſſiſe of 
nuſance de foſſo levato ad nocum* liberi ten? ſut ; and made his 
plaint that there where the water of S. held courſe directly 
from S. to the water of Idele, the defendant had made a ditch 
croſs the water ſo that the water was ſtopt and roſe, ſo that his 
land lying near the ſaid ditch is drowned ad dampnum, ett, 
and exception was taken to it, becauſe he doth not ſay how 
much land is drowned, ſo that the plea is uncertain (and note 
he doth not ſhew, as in (i) 32 Af. before the particular nuſance 
upon the drowning, /c. that where he uſed to have io many 
loads of hay, that now he has but ſo many ;) alſo it might 
have been ſaid, that by ſome manner of drowning, the mew 
dow would be the better, but there ad damnum implies tht 
contrary, but it was anſwered in the caſe of (4) 3 E. 3. that 
the aſſiſe ſhall ſay in certain, becauſe ſometimes more ma 
be drowned, and ſometimes leſs, wherefore the ſaid plaint w3 
adjudged good. So in the cafe at bar, the jury ſhall enquire 
of the certainty and quantity of the damage which happen- 
ed to the plaintiff by the ſaid nuiſance, Nota reader, there att 
two (/) ways to redreſs a nuſance, one by action, and in that be 
ſhall recover damages, and have judgment that the nufance 


{hall be removed, caſt down, or abated, as the caſe requires; : 
| t 


Sand 


> wy My - = ewe A. A. wa. on 


SS =» DD Q B & $* © ww wn © 


part IX. BaTEn's Caſe, 55 


the party grieved may (a) enter and abate the nuſance him- (-) 7 — 
ſelf, as appears by 17 E. 3. 44. 9 E. 4. 35. and in Penrud- 397 % . 
dock's caſe, but then he ſhall not have an action, nor recover 3 ful. 197. 
damages, for in an aſſiſe of nuſance, or quod permittat pro- Cr. El. 296, 
fernere, etc. it is a good plea, that the- plaintiff himſelf either CE, | 
before the writ brought, or pending the writ, has abated the 565. a 
nuſance: for in an aſſiſe or quod per mittat, he ſhall have judg- 5 Co. 107. b. 
ment of two things, ſc. to have the nuſance abated, and to ©" 2 5 
recover damages, and he has diſabled himſelf by his own act , P. 4. 35. ö. 
to have judgment for one of them, /. to have a nuſance abat- 6 Med. 245. 
ed, and therefore the action doth not lie; and therewith agree bet 59. 

50 E. 3. 11. a. b. the abbey of Buckfaſt's caſe, and 2 H. 4. 1. 

11. 46 E. 3. 24. a. 29 Aſſ. 2. 52. vide the ſtat. of W. 2. c. 

24. In (b) caſibus in quibus conceditur breve de Cancel!” de facto (3) 2 Iaſtt 405, 
alicujus, de cætero non recedent querentes a Curia Regis ſine reme- &c. 

dio, pro es quod ten'tam transfertur de uno in alium. Et in re- 
giro de Cancellarid non eft inventum aliquod breve in iſto caſu ſpe- 
cali, ficutt de muro, domo, mercato, conceditur breve ſuper eum 
qui levavit ad nocumentum, et ſi (c) transferetur domus, murus, 
et hiis ſimilia, in aliam perſonam, breve non denegetur, ſed de cæ- 
tero cum in uno caſu conceditur breve in conſimili caſu ſimili reme- 
dis indegente ſicut prius ſiat breve. And the reaſon, that at the 
common law aſſiſe of nuſance lay not againſt him who levied 
the nuſance, and him to whom the tenement was transferred, 
was becauſe there was not found any writ of aſſiſe of nuſance 
in the Regiſter, but which ſuppoſed, that the tenants in the 
aſſiſe /evaverunt 3 and that cannot be ſaid when the tenement 2 Iaſt. 4353. 
is transferred to another; for he did not levy the nuſance, but 

only the other and now this ſtatute gives a writ of aſſiſe in ſuch 

| Cale: /c. gueſtus eſt nobis A. quad B. (who levied the nuiſance) 

et C. (to whom the tenement is transferred) /evaverunt, and 

this ſtatute extends only to aſſiſe of nuſance againſt him who 

made the nuſance and his alienee, 30 E. 3. 26. a. b. 46 E. 3. 

23. b. 24. a. 50 E. 3. 11. a. b. and aftewards the plaintiffs in 

the Qued parmittat had judgment. 


[Vide Aldred's caſe, poſt, 58.] 


(c) 5 Co. 121. . 


See 6 Mod. 100. 
Lucas 146. 


(a) Moor 813, 
14. 


(b) Cr. Car. 15, 
16. 3 Inſt, 143. 
2 Roll. Rep. 
258, 

2 Bulſt. 271. 

1 Jones 93. 
Latch 79, 80. 
Hut. 49. 

O Bendl. 124. 
Palm. 315. 

1 Roll. 110, 111, 
112. 

Hard. 196. 

2 Inſt. 561, 562. 


(c) 1 Jones 94. 


1 Vent. 205. 
x Salk. 174. 


The POULTERERS Cafe. 


. 8 Fac. Regis, the caſe between (a) Stone plains 
tiff, and Ralph Waters, Henry Bate, J. Woodbridge, 

and many other Poultereis of London defendants, for a com- 
bination, (5) confederacy, and agreement betwixt them falſy 
and maliciouſly to charge the plaintiff (who had married the 
widow of a Poulterer in Gracechurch ſtreet) with the robbery 
of the ſaid Ralph Waters, ſuppoſed to be committed in the cour- 
ty of Eſſex, and to procure him to be indifted, arraigned, ad- 
Judged, and hanged, and in execution of this falſe conſpiracy, 
they procured divers warrants of Juſtices of Peace, by force 
whereof Stone was apprehended, examined, and bound to 
appear at the aſliſes in Eſſex; at which aſſiſes the defendants 
did appear, and preferred a bill of indictment of robbery 
againſt the ſaid plaintiff; and the Juſtices of aſſiſe hearing the 
evidence to the grand jury openly in Court, they perceived 
great malice in the defendants in the proſecution of the cauſe; 
and upon the whole matter it appeared, that the plaintiff the 
whole day that Waters was robbed, was in London, ſo that it was 
impoſſible that he committed the robbery, and thereupon the 
grand inqueſt found (c) ignoramus. And it was movedand firong: 
ly urged by the defendants counſel, that admitting this combins- 
tion, confederacy, and agreement between them to indict the pl. 
to be falſe, and malicious, that yet no action lies for it in thi 
Court, or elſewhere, fordiversreaſons. 1. Becauſe no writ of con- 
ſpiracy forthe party grieved, or indictmentot other ſuit ſor the k. 
lies, but where the party grieved is indicted, and /egitims mad 
| acquietatui, 
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E. 2. 34. b. 43 E. 3. Conſpiracy 11. 27 Aſſ. p. 59. 
bh Ty 6. 1 H. . 26. 9 E. 4. 12, &c. 2. Every one 
who knows himſelf guilty, may to cover their offences, and 
to terrify or diſcourage thoſe who would proſecute the cauſe a- 
gainſt them, ſurmiſe a confederacy, combination, or agree- 
ment betwixt them, and by ſuch means notorious offenders 
will eſcape unpuniſhed, or at the leaſt, Juſtice will be in dan- 
W cer of being perverted, and great offences ſmothered, and there- 
W fore they ſaid, that there was no precedent or warrant in Jaw 
to maintain ſuch a bill as this is. But upon good conſidera- 
tion, it was reſolved that the bill was maintainable ; and in 
this caſe divers points were reſolved. 

1. That at the common law, (which not only favours the 
life, but alſo the liberty of a man, and freedom from impri- 
ſonment,) when a man was impriſoned pro morte hominis, &c. 
where prima facie by the law he was not bailable, and ne deti- 
neatur diu in priſend, ſc. till the coming of the Juſtices in Eyre, 
as appears by the ſtat, W. I. cap. 11. the priſoner in ſuch caſe 
might bave a writ de (6) adio et atia, directed to the Sheriff, 
quod (c) aſſumptis ſecum cuſtodibus placitorum ceronæ in pleno co- 
mitatu per ſacrament” proborum & legalium hyminum, &c. in- 
guy utrum A, captus & detentus in priſona, &c. pro morte IV. 
unde rettatus (i. accuſatui) eff, rettatus fit odio & atia, an eo 
quod inde culpalilis fit, & ft odio et atia, tunc quo odio et atia, 
Sc. niſi indictatus vel appellatus fuerit coram Fuſtic* naſtris ultimo 
itinerantibus in partibus illis, et pro hoc captus & impriſonatus, 
Ec. by which it appears, that if the priſoner be indicted or 
appealed, and by force thereof impriſoned, the ſaid writ being 
but a ſurmiſe lay not againſt the ſaid matter of record. 

2. It is to be obſerved, that if upon the ſaid writ de odio et 
atia, the jury found him not guilty, yet the Sheriff with the 
Coroners, or any of them, could not bail him ; but then ſhould 
iſſue forth a writ De ponends in balliumto the Sheriff, which writ 
recitesthe inquiſition, by which the priſoner is found not guilty, 
or that he did it /e defendendo, et non per feloniam, ex malitia 
precogitata, vel per infortunium, tibi 22 quod ſi pred” 
A. invenerit tibi 12 probos et legales hoamines de comit' tuo, Cc. 
qut eum manucapiant habere coram Juſticiariis noſtris ad primam 
aſſiſam, etc. ad flandum, etc. tunc ipſum A. etc. pred* 12 in- 
terim tradas in ballium. By which it appears, that in ſuch 
| cale the Sheriff without a writ could not bail him, nor bail 

oy writ under the number of 12 perſons who would bail him. 


Vide 
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acquietatus, as the books are, (a) F. N. B. 1 14. b. 6 E. 3. 41. (a) F. N. B. 


114. d. 


(% 2 Inſt. 42, 43 
5 H. 7. 5 Aa. | 
Stamf. Pl, Cor, 
77. b. 

(c) 2 Inſt. 42. 
Vide Regiſt. f. 
133. b. 


2 Inſt. 43» 


Moor $14. 

Cr. Jac. 8. 

W. E 94. 

1 Salk, 174. 
Lucas 219, &c. 
ib. 


the law, which are the very words of the book; which prom 


x Lev. 62. 
Rex v. Kimber- 
ly & al. 


1 Jones 94. 


Moor 814. 


fœderationibus, et falſis alligantiis; and coadunatio is a unit 


The PovLTzzExs Caſe. Party 


Vide Magna Charta, cap. 16. 26. W. 1. c. 11. Glouc' e. 
W. 2. c. 29. But now this writ De odio et atid is taken ay 
by the ſtat. of 28 E. 3. c. g. vide Regiſir ubi ſupra Stam. f 
Cor. 77 g. vide Bracten, lib. 3. 121. b. 

3. It is to be obſerved, that there was means by the con, 
mon law before indictment to protect the innocent againſt fut 
accuſation, and to deliver him out of priſon: and as odiun 
the ſaid writ ſignifies hatred, ſo acia or atia ſignifies malig 
becauſe malitia eſl acida, i. eager, ſharp, and cruel, 

And it is true, that a writ of conſpiracy ligs not, unleſs 
party is indicted, and /egitimo modo acquietatus, for fo are th 
words of the writ z but that a falſe conſpiracy betwixt diver 
perſons ſhall be puniſhed, although nothing be put in exccy 
tion, is full and manifeſt in our books; and therefore ing 
Aſſ. p. 44- in the articles of the charge of enquiry by the i. 
queſt in the King's Bench, there is a nota, that two were in. 
dicted of confederacy, each of them to maintain the othe, 
whether their matter be true, or falſe, and notwithſtanding 
that nothing was ſuppoſed to be put in execution, the parti 
were forced to anſwer to it, becauſe the thing is forbidden h 


that ſuch falſe confederacy is forbidden by the law, althought 
was not put in ure or executed. So there in the next article 
the ſame book, inquiry ſhall be of conſpirators and confede 
rates, who agree amongſt themſelves, &c. falſly to indi}, u 
acquit, &c. the manner of agreement and betwixt whom, whid 
proves alſo, that confederacy to indict or acquit, although n6- 
thing is executed, is puniſhable by law: and there is another 
article concerning conſpiracy betwixt merchants, and in thel 
caſes the conſpiracy or confederacy is puniſhable, although th: 
conſpiracy or confederacy be not executed; and it is held u 
19 R. 2. Brief 926. a man ſhall have a writ of conſpiracy, is 
though they do nothing but conſpire together, and he ſhall u. 
cover damages, and they may be alſo indicted thereof. All 
the uſual commiſſion of cer and terminer gives power to tit 
commiſſioners to enquire, &c. de omnibus coadunationbus, ar 


ing of themſelves together, confederatio is a combinatid 
amongſt them, and falſa alligantia is a falſe binding each w 
the other, by bond or promiſe, to execute ſome anlavſul 
act; in theſe caſes before the unlawful act executed the 
law puniſhes the coadunation, confederacy or falſe au 


* 
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to the end to prevent the unlawful act, quia (a) quando aliguid 22 
rrobibetur, prohibetur et id per quod pervenitur ad illud : et affec- 1 
tus punitur licet non Sequatur effeftus ; and in theſe caſes the 

common law is a law of mercy, for it prevents the malignant 

from doing miſchief, and the innocent from ſuffering it. Hil. 

27 H. 8. in the Star-chamber a Prieſt was ſtigmatized with F. | 
(b) and A. in his forehead, and ſet upon the pillory in Cheap- (#) Moor 8:4, 
ſide, with a written paper, for falſe accuſation. M. 3 & 4 Ph. 

& Ma. one alſo for the like cauſe fuit ſligmaticus with F. F. A. 

in the cheek, with ſuch ſuperſcription as is aforeſaid. Vide 

Proverl” 1. Si te lactaverint peccatores et dixerint, vent nobiſcum 

ut inſdiemur ſanguini, abſcondamus tendiculas contra inſontem 

ruſtra, &c. omnem pretioſam ſub/tantiam reperiemus et implebimus 

d:mus nyftras ſpoliis, &c. Fili mi ne ambules cum eis, &c. pedes 

enim eorum ad malum currunt et feſlinant ut effundant ſanguinem. 

And afterward upon the hearing of the caſe, and upon preg- 

nant proofs, the defendants were ſentenced for the ſaid falſe 

onfederacy by fine and impriſonment. Nota reader, theſe. 
onfederacies, puniſhable by law, before they are executed, 

pught to have four incidents: 1. It ought to be declared by 

ſome manner of proſecution, as in this caſe it was, either by 

making of bonds, or promiſes one to the other: 2. It ought to 

be malicious, as for unjuſt revenge, &c. 3. It ought to be 

alſe againſt an innocent: 4. It ought to be out of court it 
voluntarily, = 


Vol. V. 


WILLIAM ALDRED's Caſe, 


Mich. 8 Jacobi Regis. 


— — 


Win ALDRED brought an action on the caſe 
againſt Thomas Benton, which began Trin. 7 Ja. 
cobi, rot. 2802. in Banco, that whereas the plaintiff, 29 S- 
temb' anno 6 Jac. was ſeiſed of an houſe, and a parcel of land 
in length 31 feet, and in breadth 2 feet and a half, next to 
the hall and parlour of the plaintiff of his houſe aforeſaid in 
Harleſton in the county of Norfolk in fee; and whereas the 
defendant was poſſeſſed of a ſmall orchard on the eaſt pat of 
the ſaid parcel of land, pred* Thomas malitioſe machinans et ir. 
tendens ipſum Willielmum de eaſiamento et proficuo meſſuag et par- 
celP terræ ſuorum prad” impedire et deprivare, the ſaid 29th day 
of Septemb. anno b Jacobi guoddam magnum lignile in ditto birt 
ipſius Thame conſlruxit et erexit, ac illud adeo exaltavit, &. 
quod per lignile illud, &c, tam omnia feneſ/tr* et luminaria ip 
Millielmi aulæ et camerarum ſuarum, quam oftium ipſius Will 
elmi aulæ ſug predit? penitus obſtupat fuer”, c. et præd Thani 
ulterius machinans et malitioſe intendens ipſum I illielmum mult. 
pliciter prægravare, et ipſum de toto commodo, eaſiamento et profic 
totius meſſuagii ſui pred* penitus deprivare, pred” 29 die Set 
(a) Hutt. 136. an 6 ſuprad* quodd edificium pro ſuibus (a) et porcis ſus I 
2 Roll. 141. Horte ſuo præd tam prope aulam et conclave ipſius Willielm pre- 
af erexit, ac ſues et percos ſuos in edificio in horto illo pojuh 


et 10 ibidem per magnum tem pus cuſtodivit, ita quod per 4 
| 116% 


2 Roll, 141, 


up» oa 653 7,0 6% : mn uitcn «as aud os . ooo . Ei on 
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tides et infalubres odores ſordidorum pradie” ſuum et porcorum 


ped Thome in aulam et conclave pred” ac alias partes pred” 
meſſuagii ipſius Millielmi penetran et influent” idem Willielmus et 
amuli ſui, ac aliæ per ſonæ in meſſuagio ſuo pred” converſantes et 
exiften', abſque periculo infectionii in auld et conclavi prad” ac 
alis locis meſſuagii præd' continuare ſeu remanere non potuerunt : 
pretextu cujus idem Willieimus totum commodum, uſum, eaſiamen- 
tum, et proficuum maxime partis meſſuagii ſui pred” per totum 
tempus præd totaliter perdidit et amiſit ad damnum ipſius MWilliel- 
mi 40l. Sc. And the defendant pleaded not guilty, and at 
the aſſiſes in Norfolk he was found guilty of both the ſaid nu- 
ſances, and damages aſſeſſed. And now it was moved in 
arceſt of judgment, that the building of the houſe for hogs 
was neceſſary for the ſuſtenance of man; and one ought not 
to have ſo delicate a noſe, that he cannot bear the imell of 
hogs; for le non favet delicatorum voti; but it was reſolved, 
that the action for it is (as this caſe is) well maintainable ; for 
in a houſe four things are deſired Halitatio hominis, delectatio 
inhabitantis, neceſſitas luminis, et ſalubritas aeris, and for nu- 
ſance done to three of them an action lies, ſc. 1. To the habi- 
tation of a man, for that is the principal end of a houſe. 2. For 
hinderance of the light, for the ancient form of an action on 
the caſe was ſignificant, /c. quod meſſuagium horrida tenebritate 
obſcuratum fiat, therewith agree 7 E. 3. 50. b. 22 H. 6. 14. 
(a) by Markham, 11 H. 4. 47. and as to this there was a caſe 
adjudged in the King's Bench, Trin. 29 El. Tho. (6) Bland 
brought an action on the caſe againſt Thomas Moſeley, and 
declared how that James Bland was ſeiſed in fee of an ancient 
houſe in Netherouſegate in the Pariſh of St. Michael in the 
county of the city of York ; and that the ſaid James, and all 
thole whoſe eſtate he had in the ſaid houſe, from time whereof, 


&c. have had and have uſed to have for them aud their tenants, 


tor lite, years, and at will in the welt ſide of the ſaid houſe 
ſeven windows or lights againſt a piece of land containing 
half a rood, in the pariſh aforeſaid, adjoining to the ſaid 
houſe, which piece of land from time whereof, &c. was without 
any building, until the 28 day of Septemb. anno 28 El. and 
ſhewed the length and breadth of the ſaid windows for all the 
ume atorefaid, by force of which windows the ſaid James, 
and all thoſe whoſe eſtate he had in the ſaid houſe from time 
whereof, &c. have uſed to have for them and their tenants. 
aforeſaid divers wholeſome and neceſſary eaſements and com- 
modities, by reafon of the open air and light, &c. And that 
the ſaid james the 20 Sep. an. 28 El. demiſed to the plaintiff 


the faid houſe for 3 (c) years; and that the def. maliciouſly in- (F. N. B. 
3 | 184. g; 


2 tending 


Yelv. 216. 


(a) 22H. 6. 1 5. a. 
2 Roll. 140. 

(5) Hutt. 136. 

1 Roll.107, 558. 


1 Bulftr. 115, 
116, Godb. 183. 


202. 


(3) Yelv. 216. 
Godb. 183. 


Vide ante 53, 


(c) 2 Roll, 141. 


(4) 2 Roll. 141, 
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tending to deprive him of the ſaid eaſements, et obſcura 


(a) 3 Inft. 201, had erected a new (a) building on the ſaid piece of land, 6 


ſuagii prædict horrida tenebritate obſcurata fuit, &c. In bar of 


feneftras et viſum per eaſdem verſus terram vicini ſui, vicinus ill 


no action lies for ſtopping thereof, and yet it is a great con- 


% 
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meſſuagium pred horrida tenebritate, &c. 20 Nov. ann. 29 Ula. 


near, &c. that the ſaid ſeven windows were ſtopped, whereby 
the plainriff Joſt the ſaid eaſements, &c. Et maxima pars nei 


which action the defendant pleaded, que infra predif? wivi. 
tatem Ebor” talis habetur, et a toto tempore cujus contrarii memorig 
non exiſtit, habebatur conſuetudo, videlicet, quod ft quis habueri 


viſum illarum feneflrarum obſlruere ſuper terram illam ſolebat & 
poſſet, ficut melius viderit ſibi expedire. By force of which cul. 
tom he juſlihed the ſtopping of the ſaid windows; and upon 
that the plaintiff demurred in law; and it was adjudged by 
Sir Chr. Wray, Chief Juſtice, and the whole court of King 
Bench, that the bar was inſufficient in law (5) to bar the plain- 
tiff of his action, for two reaſons: 1. When a man has a lav. 
ful eaſement or profit, by preſcription from time whereof, &c. 
another cuſtom, which is alſo from time whereof, &c. cannot 
take it away, for the one cuſtom is as ancient as the other: az 
if one has a way over the land of A. to his freehold by pre- 
ſcription from time whereof, &c. A. cannot alledge a pre- 
ſcription or cuſtom to ſtop the ſaid way. 2. It may be that 
before time of memory, the owner of the ſaid piece of land 
has granted to the owner of the ſaid houſe to have the ſaid 
windows, without any ſtopping of them, and fo the preſerip- 
tion may have a lawful beginning: and Wray Ch. Juſt. then 
ſaid, that for {topping an as well of the wholeſome air (c) as of light 
action lies, and damages ſhall be recovered for them, for 
both are neceſſary, for it is ſaid, e: veſcitur aura ætherea; and 
the ſaid words horrida tenebritate, &c. are fignificant, and 
imply the benefit of the light. But he ſaid, that for (d) prol- 
pect, which is a matter only of delight, and not of neceſſity, 


mendation of an houſe if it has a long and large proſpe0, 
unde dicitur, laudaturque domus longos qui proſpicit agros. But 
the law does not give an action for ſuch things of delight. And 
Solomon ſays, Eccleſiaſt. 11. 7. Dulce lumen eſt et delettabie 
oculis videre folem. © Et olim (ut Plutarchus in Conv. 7. Jap. 
refert.) Rex Fithiopum interrogatus guid optimum? rejpondevit 
lucem, quis enim natura duce tenebras non exhorreſcit * and it 
the ſtopping of the wholeſome air, &c. gives cauſe 0. 
action, a fortiori an action lies in the caſe at bar, for 


inſecting and corrupting the air. And the building of! 
| (a) lime: 
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8o if a man has a watercourſe running in a ditch from the | 

river to his houſe, for his neceſſary uſe ; if a“ glover ſets up 4 533. 
> ; - ) 2 Roll. 141. 

a (% lime-pit for calve ſkins, and ſheep-ſkins, ſo near the 85 A Gion fur 

faid watercourſe, that the corruption of the lime-pit has cor- le caſe 123. 

rupted it, for which cauſe his tenants leave the ſaid houſe, an 

action on the caſe lies for it, as it is adjudged in 13 (c) H. 7. (e) Ant. gr. a. 

26. b. and this ſtands with the rule of law and reaſon, ſc. Pro- Palm. 536. 

hibetur ne quis faciat in ſuo quod nocere poſſit aliens et fic (4) (4d) Palm. 536. 

utere tuo ut alienum non ladas. Vide in the book of Entries tit. 

Nuſance 406. b. he who has a ſeveral piſcary in a water ſhall | 

have an an action on the cate againſt him who erects a (e){(e) 2 Roll. 141, 

dyehouſe, ac fimes feeditates, et alia ſordida extra domum SR . 

decurrentia in piſcariam pred” decurrere fecit, per quod idem pro- 

ficuum piſcariæ ſue pred” totaliter amiſit, Sc. And there is 

another precedent againſt a dyer, &c. quod idem Henricus in 

manſione ſua pred” ob metum infectionis per horridum fatorem 

ſumi, fœditatis, et aliorum ſordidorum, c. per magnum tempus 

morari non audebat. So in the caſe at bar, ſoraſmuch as the 

declaration is, that the deſendant malicioufly intending to 

deprive the plaintiff of the uſe and profit of his houſe, erected Hardr. 124. 

a /) ſwine ſtye tam prope aulam et conclave ipſius Millielmi ac (f) 2 Roll. 141. 

ſues et porcos ſuos in edificio ills poſuit, et ilP ibid' per magnum + hy 2 

tempus cuſlodivit, ita quod fœtidi et inſalubres odores ſordidorum : 

pred” ſuum et porcorum pred” Thome in aulam, &c. penetran et 

Influen', idem Millielmus ac famuli ſui, &c. in meſſuag prædict 

conver ſantes exiſtenꝰ abſque periculo infeftions in auld, &c conti- 

nuare ſeu remanere non potuerunt, prætextu cujus idem Will totum 

cmmodum, fc. maxime partis prad' meſſuag' per totum 

tempus pred” totaltter perdidit, To which declaration the de- 

tendant pleaded not guilty, and was found guilty of the mat- 

ter in the declaration: it was a judged that the plaintiff ſhould 

recover, 
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Libels. 


Moor 813. 


Moor 813. 

3 Inſt. 174. 
5 Co. 125. b. 
3 Lev. 241. 


Moor 813. 


curer of the contriving of it, or a malicious publiſher of i, 


examine it; for then the act ſubſequent explains l 
5 Co, 125, b. Intention precedent. Jide reader, Bract. lib. 3. trad Dt 


JOHN LAM Bs Caſe. 


Mich. 8 Jacobi 1. 


— 


In the Star-chamber. 


OHN LAM Proctor of the Eccleſiaſtical Court exhibit 

a bill in the Star- chamber againſt William Marche, Rob. 
Harriſon, and many others of the town of Northampton, aud 
againſt Shueburg and others, for publiſhing two libels, i 
was reſolved, that every one who ſhall be convicted in the 
ſaid caſe, either ought to-be a contriver of the libel, or a pro- 


knowing it to be a libel ; for if one reads a libel that is no 
publication of it ; or if he hears it read, it is no publication 
of it, for before he reads or hears it, he cannot know it to be 
a libel ; or if he hears or reads it, and laughs at it, it is 00 
publication of it; but if after he has read or heard it, her 
peats it, or any part of it in the hearing of others, or aft 
that he knows it to be a libel, he reads it to others, that is al 
unlawful publication of it; or if he writes a copy of it, ant 
does not publiſh it to others, it is no publication of the lide; 
for every one who ſhall be convicted ought to be cont: 
ver, procurer, or publiſher of it, knowing it to be a libs. 
But it is great evidence that he publiſhed it, when be 
knowing it to be a libel, writes a copy of it; unleſs aſter- 
wards he can prove that he delivered it to a magiſtrate ' 


(Ori 
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corona, cap. 36. fo. 155. Fiat autem injuria, cum quis pugno 
percuſſus fuerit, verberatus, vulneratus ſeu F cæſus; verum 
etiam cum ei convitium dictum fuerit; vel de es fattum carmen 


famoſum. 
[See for libels, &c. 2 Salk. 417, 418, &c, Carthew 405. ] 
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Cr, Jac. 304+ 
Hob. 114. 
Dect. pl. 61. 


2 Roll. Rep. 
110, 111. 


merd Scaccarii, and aſſigned two errors for the inſuft- 


ROBERT BRADSHAw's Caſe. 


n 

Trin. 10 Jacobi 1. . 

at 

Fa SALMOND brought an action of covenant again , 
Robert Bradſhaw in the King's Bench, which began Hil s 

8 Tac. Regis, rot. 520. and declared that Bradſhaw by his in. 0 
denture 3 Aug. anno 7 Fac, Regis, demiſed to the ſaid John N 
Sal mond divers lands and tenements in Stanford, in the county E 
of Leiceſter for ſix years, if Robert Reyns, ſon and heir t 
apparent of Nicholas Reyns ſhould fo long live; and coe. 0 
nanted by the fame indenture with Salmond, that the fad q 
Bradſhaw then had full power and lawful authority to demi þ 
the premiſes according to the form and effect of the faid in- ; 


denture. Salmond for breach of the ſaid covenant in fat 
ſaid, That Bradſhaw at the time of the making of the ſaid 
indenture had not full power and lawful authority to demile 
the premiſes according to the form and effect of the ſaid inden- 
ture, et fac pred” Robertus conventionem ſuam pred” cum edn 
2 in hac parte non tenuit, ſed illam penitus infregit & illan, 

c. to the damages of Salmond 200 l. Bradſhaw pleaded, that 
after the making of the ſaid indenture, there was a concord 
betwixt him and Salmond, that Bradſhaw ſhould pay to vi 
mond in full ſatisfaction and diſcharge of the ſaid covenant, 
and of all other covenants in the ſaid indenture, 121. which 
ſum Bradſhaw paid, and Salmond accepted accordingly: 
Salmond denied the concord upon which they were © 
iſſue, and found for the plaintiff, and damages aſſeſſed 133! 
65. 8d. and coſts, &c. whereupon Salmond had judgment 
for damages and colts in toto to 1451. 78. 8 d. upon which 
judgment Bradſhaw. brought a writ of error in 


ciency of the declaration; one that the plaintiff dale 
mond had not averred, that Robert Reyns was alive 2 


Part IX, RogERT Brapsnaw's Caſe, 61 


the time of the beginning of the ſaid leaſe, nor at the time of 

the action brought et non allocatur; for the covenant refers to 

the time of the leaſe made, and then be Reyns alive or dead 

the action lies; for if he be dead before the leaſe, then the 

leaſe is abſolute, and if he died after the leaſe, and before the 

action brought, yet the action lies, and conſideration ſhall be 

had thereof in damages. The other error which was aſſigned 

was, that Salmond in his declaration had not ſhewed what 

perſon had right, title, eſtate or intereſt in the lands and te- 

nements demiſed at the time of the making of the ſaid inden- 

ture, by which it might appear to the Court, that Bradſhaw 

had not full power and lawful authority to demiſe the premiſes, 

and ſo enable himſelf to an action, and to charge the defen- Seeg E. 3. 12. 
dant to anſwer him damages for the breach of the ſaid cove- ah ot | 
nant. But upon conference and debate amongſt the Juſtices, it Plow, SK 
was reſolved, that the aſſignment of the breach of covenant 7E. z. 24. per 
was good, for he has followed the words of the covenant nega- Scot & Trewe. 
tive, and it lies more properly in the knowledge of the leſſor _— 304» 
what eftate he himſelf has in the land which he demiſes, than Deoftin. pl. 67. 
the lefſee who is a ſtranger to it; and therefore the defendant Ce, Lit. 303: b. 
ought to ſhew what eſtate he had in the land at the time of the 5 
demiſe made, by which it might appear to the Court, that he Veld. 228, 

had full power and lawful authority to demiſe it. Nota, this 

point adjudged by both Courts. 


[See Fitzgib. 62 


MA C- 


Indict ment of 


Cro. Jac. 279. 


MACKALLEY's Caf, 


tt 

TM: n 
On a ſpecial verdict at the ſeſſions d 
gaol- delivery held for Newgate, in Ml © 

. : h 

the 8th year of King James 1, viz. i 

8 is 

T the ſeſſions of gaol-delivery for Newgate, holden {a R 

the city of London, at the juſtice-hall in the Old- Baile d 

in the pariſh of St. Sepulchre without Newgate, in the u- tl 
burbs of the ſaid city, upon Wedneſday the fifth day of De. r. 
cember, in the 8th year of the reign of the lord James, bythe u 
grace of God of England, France, and Ireland King, defen- { 
der of the faith, and of Scotland the 44th, before Willi R 
Craven Knt. Mayor of the city aforeſaid, Tho. Fleming, Ru. a 
Chief Juſtice of the ſaid lord the King, aſſigned to hold n 
on before the King himſelf, George Snigg Knt. one of the V 
arons of the Exchequer of the ſaid lord the King, John Croke c 
Knt. one of the Juſtices of the ſaid lord the King, of the Bend a 
(at Weſtminſter,) Edw. Bromley Knt. one of the Barons df 
the ſaid lord the King, of his Exchequer aforeſaid, John do- h 
therton another Baron of the Exchequer aforeſaid, Henry Mon- {: 
tague Knt. Recorder of the ſaid city of London, and othen 2 
their companions, Juſtices of the ſaid lord the King by letten 0 
patent of the ſaid lord the King to them and others, or to a! 0 
four or more of them thereof made; to enquire by the oath t 
good and lawful inen of the ſaid city of London, as well vii. a 
in liberties as without, by whom the truth of the matter mig t 
beſt be known, of whatſoever treaſons, miſpriſions of trealon5 0 
\ InfurreQtions, rebellions, and of whatſoever murders, fv : 
| 


nies, manſlaghters, killings, burglaries, miſdeeds, offences al 
injuries whatſoever, within the aforeſaid city committed, 
in the ſaid letters patent is ſpecified ; and to the ſaid tie- 
ſons and other the premiſes according to law and the cut 
tom of the kingdom of the ſaid lord the King of Englan 
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to hear and determine; as alſo the Juſtices of the ſaid lord the 
King to deliver the gaol of priſoners there being aſſigned, by 
the oath of Ralph Edmunds, Leonard Harwood, John Froſt, 
Edward Davies, John Lyſſant, Francis Barton, Edward Par- 
nell, Thomas Hyet, Henry Kent, Edward Motley, Hum- 
phrey Lee, Richard Weſtcot, William Fairbrother, Edward 
Fawcet, and Thomas Smith, good and lawful men of the city 
aforeſaid, it is preſented, that whereas on Saturday the 17th 
day of November in the Sth year of the reign of our lord 
ſames, by the grace of God of England, France and Ireland 
King, defender of the faith, &c. and of Scotland the 44th, in 


man, then, and as yet one of the Sheriffs of the city of Lon- 
don aforeſaid, in his Compter, ſituate in the pariſh of Saint 
Michael in Wood-ſtreet, London, aforeſaid, according to the 
cuſtom of the city aforeſaid then holden, one Robert Radford 
had levied a certain plaint upon a plea of a debt upon demand 
of five hundred pounds againſt one John Murray of London, 


is to ſay, John Murray, Eſq. was ſummoned againſt Robert 
Radford, Salter, in a plea of debt upon demand of five hun- 
dred pounds; and thereupon the aforeſaid Robert Radford 
then and there demanded proceſs againſt the ſaid John Mur- 
ray, according to the cuſtom of the city aforeſaid to be ſerved : 
upon which, at the requeſt of the ſaid Robert Radford, in this 
fort, in the ſame Court it was proceeded, that the aforeſaid 
Richard Pyot then, and yet one of the Sheriffs of the city 
aforeſaid, to one Richard Fells, then one of the Serjeants at 
mace of the Sheriff, and Miniſter of the Court aforefaid, by 
word of mouth, according to the cuſtom of the city aforeſaid, 
commanded that he the ſaid Serjeant at mace ſhould take and 


E found within the liberties of the city aforefaid, ſo that he ſhould 
have the body of the ſaid John Murray at the next Court of the 
laid lord the King, at the Guildhall of the city aforeſaid, fitu- 
ate in the pariſh of St. Lawrence in the Old Jewry, in the ward 
of Cheap, London, aforeſaid, upon Wedneſday the 21ſt day 
of November, in the 8th and 44th years aſoreſaid to be holden, 
to anſwer the aforeſaid Rob. Radford in the plca of his plaint 
atoreſaid ; by virtue of which command, the ſaid Rich. Fells 
tie ſaid John Murray afterwards, that is to ſay on the 18th day 
of the ſaid month of November in the ſaid years of the 
lord the now King aboveſaid, between the hours of five and 
ſix in the afternoon of the ſame day at London aforeſaid, 
that is to ſay, in the pariſh of St. Martin Bowyer-row, 
in the ward of Farrington within London aforeſaid, in 
the common King's highway there, by his body took and 
| arieited, 


the Court of the lord the King, before Richard Pyot Alder- 


Eſq. the tenor of which plaint followeth in thefe words, that - 


arreſt the aforeſaid John Murray by his body, if he ſhould be 
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the depth of 6 inches, of which ſaid ſtroke and mortal wound 
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arreſted, and then and there had in his cuſtody ; and the afgr, 
ſaid John Murray, ſo under the cuſtody of the ſaid Rich 
Fells, by virtue of the command aforeſaid, then and there (4 
before is ſaid) being, it ſo then and there happened, that te 
ſaid John Murray late of London, Eſq. otherwiſe called Johy 
Murry of London, Eſq. one John Mackall, late of Londa 
yeoman, otherwiſe called John Mackalley, late of London 
yeoman, one John Engles, late of London, yeoman, other 
wiſe called John Engliſh, late of London, yeoman, nd 
Archibald Miller, late of London, yeoman, not haviag tk 
fear of God before their eyes, but moved and ſeduced b) it 
inſtigation of the devil, with force and arms, that is to ſy, 
with ſwords, &. to the intent him the ſaid John Mury 
from his arreſt aforeſaid, then and there to reſcue, in and upn 
the aforeſaid Richard Fells, then and there made an aſſault au 
affray, in which ſaid affray the aforeſaid John Mackall, other. 
wiſe called John Mackalley, with a ſword called a rapier, mate 
of iron and ſteel, of the value of 12 d. which he the ſaid John 
Mackall, otherwiſe called John Mackalley, in his right han 
then and there had and held, the ſaid Richard Fells in an 
upon the left part of his body, under the left ſhoulder: blade 
of the ſaid Richard, feloniouſly, voluntarily, and of malice 
aforethought, then and there ſtruck and thruſt in, givingu 
the ſaid Richard Fells then and there with the ſword atoreſai, 
called a rapier, in and upon the left part of his body, unde 
the left ſhouldcr, one blow and mortal wound, of the lengt 
of half an inch, and of the breadth of half an inch, and d 


aforeſaid the aforeſaid Richard Fells then and there, that is 
ſay, in the pariſh and ward laſt aforeſaid, inſtantly did 
And further the jurors aforeſaid preſent, that the aforeſaid 
John Murray, late of London, Eſq. otherwiſe called Jo 
Murry, late of London, Eſq. the aforeſaid John Engles, lat 
of London, yeoman, otherwiſe called John Engliſh, late d 
London, yeoman, and the aforefaid Archibald Miller, late d 
London, yeoman, on the ſaid 18th day of Novemb. in le 
years 8th and 44th aboveſaid, between the hours aforel, 
in the pariſh, ward, and place laſt aforeſaid, feloniouſly, vol. 
tarily, and of their aforethought malice were preſent, fighting 

rocuring, helping, abetting, and comforting the aforeſad 
John Mackall, late of London, yeoman, otherwiſe called John 
Mackalley, late of London, yeoman, to the aforeſaid Rich- 


ard Fells in manner and form aforeſaid to be killed _ mut- 
ered 
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gered: and ſo the jurors aforeſaid ſay, that the aforeſaid John 
Mackall, late of London, yeoman, otherwiſe called John Mack - 
alley, late of London, yeoman, John Murray, late of Lon- 
don, Eſq. otherwiſe called John Murry, late of London, 
Eſq. John Engles, late of London, yeoman, otherwiſe called 
John Engliſh, late of London, yeoman, and Archibald Mil- 
Jer, late of London, yeoman, the aforeſaid Richard Fells at 


aforeſaid, feloniouſly, voluntarily, and of their aforethought 
malice, in manner and form aforefaid, killed and murdered, 
2painſt the peace of the lord the now King, his crown and 
dignity, &c. and upon this. at the ſelf fame ſeſſions before the 
aforeſaid Juſtices, the aforeſaid John Murray, otherwiſe Mur- 
ry, John Mackall, otherwiſe Mackalley, John Engles, other— 
wife Engliſh, and Archibald Miller, in the cuſtody of the 
ſaid Richard Pyot, and Francis Jones, Sheriffs of the city 
aforeſaid, being in the gaol of Newgate aforeſaid, to the bar 
there brought, in their proper perſons came and ſeverally be- 
ing aſked, how of the felony and murder aforeſaid they would 
acquit themſelves ? every one of them for himſelf ſeverally 
ſaid, that he was not thereof guilty z and thereof for good and 
ll ſeverally put himſelf upon the country; and Richard 
Langley, Eſq, who in this behalf ptoſecutes for the lord the 
King likewiſe; therefore immediately came a jury thereof, 
and the jurors of that jury, by the Sheriffs aſorefaid, of the 
city aforeſaid impannelled being called, that is to ſay, Wil- 
liam Morgan, Thomas Dalbie, Tho. Evans, Tho. Auſtin, 
Solomon Green, William Chewn, Will. EllI, Metcalf Al- 
lington, John Drake, Will. Taylor, Owen Davies, and Tho. 
Damport appeared, who to ſpeak the truth of and upon the 
premiſes being choſen, tried, and ſworn, ſay upon their oath, 
that the city of London is, and from all time whereof the me- 
mory of man is not to the contrary, hath been an ancient city ; 
and that within the city aforeſaid for all the time aforeſaid 
there hath been a Court of Record holden in the Compter, ſi- 
tuate in the pariſh of St. Michael in Wood-{treet aſoreſaid, be- 
fore one of the Sheriffs of the city aforeſaid, for the time be- 
ing; and that within the city aforeſaid there is ſuch, and 
from the whole time aforeſaid, there was ſuch a cuſtom, 
that in the aforeſaid Court, all and fingular perſons from the 
whole time aforeſaid were uſed to jevy plaints of pleas of 
debt, amounting to whatſoever ſum againſt any perſon 
whomſoever, and to cauſe the ſame plaints ro be entered 
ma book of the porter of the Compter aforeſaid, and that 
rom the whole time aforeſaid there was, and is a porter of the 
Compter aforeſaid, which porter of the Compter aforeſaid for 
the time being, from the whole time aforeſaid, was an of- 
ficer of one of the Sheriffs of the city aforeſaid, to enter plaints 
in 


London aforeſaid, that is to ſay, in the pariſh and ward laſt 
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in ſorm aforeſaid levied in the book of the Porter of the Comp, 
ter aforeſaid againſt any perſon whatſoever, at the ſuit of any 
perſon whatſoever, in pleas of debt, amounting to what ſun 
loever, in a certain ſhort and ſummary manner. And that tte 
plaints aforeſaid in the book of the Porter aforeſaid enter, 
from the whole time aforeſaid, uſed to be transferred and. 
tered of record, in the rolls of the Court aforeſaid in due ſom 
of law, within reaſonable and convenient time aſter the eum 
of the ſame in the book of the Porter aforeſaid ; and that in 
the city afoteſaid, there is, and ſor the whole time aforeſaid, 
there was a cuſtom, that any perſon being a Serjeant at mace 
of the ſaid Sheriff, and a miniſter of the Court aforeſaid, x 
the requeſt of the party, whoſe plaints fo are levied, of office 
it was uſed aſter the entry of the ſame plaints in the book of the 
Porter aforeſaid, as well before the entry of the ſame plains 
in the rolls of the Court aforeſaid, as after the entry there 
in the rolls of the Court aforeſaid, to take and arreſt by hi 
body, any ſuch perſon againſt whom ſuch plaints were levied, 
to anſwer to the plaint of ſuch perſon, without any other com. 
mand by word of mouth, or otherwiſe to ſuch Serjeant at mace 
and miniſter of the Court aforeſaid in that behalf directed u 
to be directed: and the jurors aforefaid ſay upon their oath 
aforeſaid, that on the aforeſaid Saturday the 17th day of Ne. 
vember, in the year of our Lord 1610, the aforeſaid Roben 
Radford, citizen of London, requeſted the aſoreſaid Richard 
Fells, then one of the Serjeants at mace of the faid Richarl 
Pyot, then one of the Sheriffs of the city aforeſaid, that hethe 
{aid Richard Fells would cauſe to be levied a plaint of debt d 
5001. in che Compter aforeſaid, at the ſuit of the ſaid Rober 
Radford, againlt the aforeſaid John Murray, Eſq. and tber 
upon would arreſt the aforeſaid John Murray, to anſwer to the 
aforeſaid Robert Radford, in the plaint aforeſaid ; and the 
ſaid Richard Fells thereupon was at the ſaid Compter in the 
pariſh of St. Michael in Wood-ſtrect aforeſaid, and there on 
the ſaid 17th day of November in the 8th and 44th years afore 
ſaid, cauſed to be levied a plaint of debt of 5001. againſt the 
aforeſaid J. Murray, at the ſuit of the aforeſaid Rob. Radtor, 
which plaint then was entered in the Porter's book of the 
Compter aforeſaid, as in the like caſes uſually it is, and 2. 
cording to the cuſtom aforeſaid in theſe words, ſſ. John Mur 
ray, Efq. againit Robert Radford, Salter, debt 5001. pledgs 
Fleat Streat, by R. Fells, Serjeant: which plaint afterwas 
was entered of record in the rolls of the Court of the Conp 
ter aforeſaid in theſe words, ſſ. Saturday the 17th day of Nor 
vember in the 8th year of the reign of K. James, of England 
France, and Ireland, and of Scotland the 44th, John Mu 


ray, Eſq. S. againſt R. Radford, Salter, in a plea of del 15 
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Jemand 500 1. pledges of proſecuting, John Fleat and Rich- 
ard Streat, by Fells Serjeant, &c. But the jurors aforeſaid 
upon their oath ſay, that the entry aforeſaid, in the rolls of 
the Court aforeſaid made, was on Monday the 19th day of No- 
vember in the 8, and 44, years aforeſaid, and not before. And 
that the ſaid Richard Fells upon Sunday the ſaid 18, day of No- 
vember with three other officers in his company, ſtayed about 
the gate called Ludgate, within the liberties of the city afore- 
aid, by virtue of the plaint aforeſaid, to arreſt the aforeſaid 
John Murray as he ſhould paſs by : and afterwards when the 
faid John Murray, between the hours of five and fix in the 
afternoon of the ſaid 18th day of November, walked and paſſ- 
ed by and through Ludgate aforeſaid, in the common King's 
highway, with fix other perſons in his company, (the ſaid 
perſons being armed,) the ſaid Richard Fells, then being one 
of the Serjeants at mace of the ſaid Richard Pyot, then one of 
the Sheriffs of the city aforeſaid ſworn and known, and a mi- 
niſter of the Court aforeſaid, near Ludgate, in the ſaid com - 
mon King's highway, in the aforelaid pariſh of St. Martin 
Bowyer-row, in the aforeſaid ward of Farrington within, 
London aforeſaid, came to the ſaid John Murray, and him the 
ſaid John then and there within the arms of the ſaid Richard, 
by virtue of the premiſes, took and held, and to the faid John 
Murray as in the words following preſently ſaid: I, him the 
ſaid Richard Fells meaning, arreſt you, meaning the ſaid John 
Murray, in the King's name, at the ſuit of Mr. Radford, the 
ſaid R. Radford, in the plaint aforeſaid named, meaning. 
But the ſaid jurors ſay, that the aforeſaid Richard Fells, at the 
time of the arreſt aforeſaid, did not ſhew to the ſaid John 
Murray any warrant, or his mace, but ſay, that the aforeſaid 
Richard Fells then carried and had at the back of the ſaid 
Richard his mace, and that none of the officers aforeſaid who 
came in the company of the ſaid Richard Fells, any weapon 
then had; and the ſaid John Murray looking about him, and 


thoſe perſons, who came in the company of the ſaid John 
Murray, in theſe Engliſh words; Draw, draw, rogues ; upon 
which the ſaid John Mackall, otherwiſe Mackalley, and John 
Engles, otherwiſe Engliſh, then and there being in the com- 
pany of the ſaid John Murray, drew their rapiers ; and the ſaid 
Richard Fells and John Murray then being fallen upon the 
ground, and the ſaid Rich. Fells lying uppermoſt, the ſaid 
John Mackall, otherwiſe Mackalley, with his rapier drawn, 
run to the ſaid Richard Fells, then and there to reſcue the 
laid Murray from the arreft aforeſaid, and with his ſword 
atorefaid the ſaid Richard Fells ſtruck, and thurſt in, giving 
unto the ſaid Richard Fells in and upon the left part of his 


body, 


ſtriring with the ſaid Richard Fells, then and there ſaid to 
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body under the left ſhoulder blade of the ſaid Richard, g. 


ſtroke and mortal wound in the indictment aforeſaid mentig. 
ed, of which wound the ſaid Richard Fells then and there, thy 


is to fay, in the pariſh and ward laſt aforeſaid inſtantly die, 


and further the jurors aforeſaid ſay, that at the time ofthe kil. 
ing of the aforeſaid R. Fells, in manner and form aforeſil, 
the faid John Murray, and John Engles, otherwiſe Engliſh, 
were preſent, and aiding to the ſaid John Mackall, otherwit 
Mackalley, to him the ſaid Richard Fells in manner aforeſii 
to be killed; but whether upon the whole matter aforeſaid h 
the jurors aforeſaid, in form aforeſaid found, the killing af 
ſaid of the ſaid Rich. Fells in form aforeſaid done, be murds 
or not, the jurors aforeſaid are ignorant; and thereof pry 
the advice of the Juſtices and Court here; and if upon th 
whole maiter aforeſaid it ſhall ſeem to the Juſtices and Coun 
here, that the aforeſaid killing of the aforeſaid Rich. Fells 
murder, than the jurors aforeſaid ſay upon their oath aforeſaid, 
that the aforeſaid J Murray, J. Mackalley, and J. Englih, 
are guilty, and every one of them is guilty of the murder d 
the ſaid Rich. Fells, in manner and form as by the indiftment 
aforeſaid againſt them it is ſuppoſed ; and that they at the tin: 
of the murder aforeſaid, in form aforeſaid committed, had 
goods or chattels, lands or tenements to the knowledge of the 
jurors aforeſaid. And if upon the whole matter aforeſaid in 
form aforeſaid found, it ſhall ſeem to the Juflices and Cout 


Here, that the aforeſaid killing of the aforeſaid Rich. Fell; 


in form aforeſaid committed, be not murder ; then the juror 
aforeſaid ſay upon their oath aforeſaid, that the aforeſaid John 
Murray, John Mackall, and John Engles are not guilty, ni 
any of them is guilty of the murder of the aforeſaid Rich. Fells 
as they have alledged, nor for that occaſton ever withdrew 
themſelves, or any of them withdrew himſelf: and if upon 
the whole matter aforeſaid in form aforeſaid found, it ſil 
ſeem to the Juſtices and Court here, that the killing of ther 
foreſaid Rich. Fells in form aforeſaid done, be felony or mat: 
f{laughter; then the jurors aforeſaid ſay upon their oath atort- 


| faid, that the aforeſaid John Murray, John Mackall, and Join 


Engles are guilty, and every of them is guilty of the felon] 
and man ſlaughter aforeſaid, and that they have no goods 1 
chattels, lands, or tenements, &c. And farther, the ui! 
aforeſaid ſay upon their oath aforeſaid, that the aforeſaid 
Archibald Miller in the ſaid indictment named, of the be. 
lony and murder aforeſaid is not guilty, nor for that oc: 
fion ever withdrew himſelf. Therefore it is conſidered 9 
the Court, that the aforeſaid Archibald Miller go there 
of acquitted without day, &c. And becauſe the Cout 
here, of giving their judgment of and upon the PF 
mites, concerning the aforeſaid John Murray, John Macy 
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and John Engles are not yet adviſed, day is given to the 
aforeſaid John Murray, John Mackall, and John Engles, 
until the next ſeſſions of gaol-delivery aforeſaid, for the afore- 
faid city to be holden, they under the cuſtody of the aforeſaid 
Sheriffs in the mean while committed ſafely to be kept, for to 
hear their judgment thereof, &c. And becauſe the Juſtices 
aforeſaid are not yet, &c. 
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n . MACKALLEY's Cale, in Killing 
a Serjeant of London. 


Paſcb. ꝙ Jacobi 1. 


1 Jones 193. Y the King's command all the Judges of England wer 
Jenks, Cent. a91. ordered to meet together to reſolve what the law wa, 


3 Bulk, 566 upon the ſaid record; and accordingly all the Judges of Eng. 


oph. 288, land, and Barons of the Exchequer, met together the begin- 
ning of Hilary Term now laſt paſt, and heard counſel learned 

upon this ſpecial verdict, as well of the priſoners, as of the 

King ; that is to ſay, Serjeant Harris the younger, Anthony 

Diot and Randall Crewe of counſel with the priſoners ; and 

Yelverton, Walters, and Coventry for the King. Aad the 

matter was very well argued by counſel learned on both ſides 

at two ſeveral days in the ſame term ; and divers exceptions 

were taken to the indictment and to the verdict alſo. Firk, 

againſt the indictment five exceptions were moved. 1. he. 

cauſe it appears, that the arreſt was tortious, and by conk- 

quence the killing of the Serjeant could not be murder, but 
manſlaughter, and they argued that the arreſt alledged in the 

indictment was tortious, becauſe it was made in the night, 

Cr. Car. 280, that is to ſay, 18 diem Nov. inter horas quintam et ſextam if 
Jenk, Cent. 291. neridiem, which appears to the court to be in the night, and 
the night is a time of reſt and repoſe, and not to arreſt an 

by his body, for thereof would enſue (as in hoc caſu accidi) 

bloodſhed ; for the officer and miniſter of juſtice cannot hare 

ſuch aſliſtance, nor can the peace be ſo well kept in tt 
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night, that is to ſay, in tenebris, as in the day, ® WW" 
aperid Iuce: and the priſoner cannot know the « oy 
ficer or miniſter of juſtice in the 8 nor al ry 


the priſoner ſo ſoon find ſureties for his n 
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in the night, and thereby avoid his impriſonment, as he ma 

in the day: and they cited 11 H. 7. 5. a. that the lord ſhal 

not diftrain for his rent or ſervices in the (a) night. But it was 
anſwered by the counſel with the King, and in the end re- 
ſolved by all the Judges and Barons of the Exchequer, that the 
arreſt () in the (c) night is Jawful, as wel] at the ſuit of a ſub- 
ject as at the King's ſuit z for the officer or miniſter of juſtice 
ought to arreit him when he can find him; for otherwiſe per- 
haps he will never arreſt him, (quia (d) gui male agit odit 
lucem ;) as if the officer does not arreſt him when he finds him, 
and may arreſt him, the plaintiff ſhall have an aCtion upon 
his caſe, and recover all his loſs in damages; and it is like 
the caſe of diſtreſs for damage (e) feaſant, for which one may 
diſtrain in the night; for otherwiſe perhaps he will never d1{- 
train them, for they may be taken or eſcape out, and then they 
cannot be diſtrained ; but in caſe of rent-ſervice it is other- 
wiſe ; for the law intends that the tenant will be all the day 
attendant upon the land to pay his rent, but he is not com- 
pellable to attend in the night. Lide 11 H. 7. 5. a. 10 E. 3. 
21. b. (f) 12 E. 3. Diſtreſs 17. and no inconvenience will 
enſue upon it; for although he cannot ſee the officer, yet 
when he hears him ſay, I arreſt you in the King's name, &c. 
he ought to obey him, and if the officer has not a lawful 
warrant, he ſhall have his action of falſe (g) impriſonment, 
And as to the finding of ſureties, the law is, that he ought 
to remain in priſon till he finds ſurcties, be it in the day, or 
in the night. But great inconvenience will enſue on the 
other ſide, if thoſe who are indebted to others ſhall go at their 
pleaſure in the night without danger of arreſt, for then 
they will become night walkers, and turn the day into night 
in deſpight of their creditors, and as the officer or miniſter of 
Juſlice may, by force of a warrant ditected to him, arreſt any 
at the King's ſuit either for felony or other crime in the 
night, fo may he do at a ſubject's ſuit ; for the King has no 
more prerogative as to the time to make an arreſt, than a ſub- 
ject: for the arreſt is to no other intent than to bring the party 


King's Bench in Semaigne's caſe in the Fiſth Part of my Re- 
ports, that the Sheriſis may arreſt in the (+) night. as well at 
the ſuit of a ſubject, as at the King's ſuit. And in Heydon's 
cale in the Fourth Part of my Reports it is reſolved, that if one 
kills a (i) watchman in execution of his office, it is murder, 
and yet that is done in the night ; and if an affray be made in 
the night, and the conſtable, or any other, who comes to {#) 
aid him to keep the peace, be killed, it is murder; ſor when 
the conſtable commands them in the King's name to keep 
| M 2 the 


to juſtice: and it appears by the opinion of the court in the 


66 


* 1 Roll. 672. 
itz. Avowry 
137. 

Br. Diſtr. ror. 
Dot. & Stud. 
75. 4. 

Co. Lit, 142- 2. 
7 Co. 7. 3. 
M.lborn's caſe. 
(5) Cr. Jac, 280. 
lenk. Cent. 291. 
Hale's Pl. Cor. 


45+ 

(c) Owen 63. 
(d) 8 Co. 37 b. 
(e) Co. Lit. 
142. a. Doct. & 
Stud. 75. 4. 

7 Co. 7. a, 
Milborn's caſe, 
1 Roll. 672. 
Fitz. Avowry 


1375 
Br, Diſtr. 101. 


6547 Co. . a. 
M:lborn's cale. 


7 Poſt, 69, by 


(b) 5 Co. oz. b. 
(i) Hale“ Pl, 
Cor. 45. 

Cr. Jac, 280. 

4 Co. 44. 2. 
Vong's caſe, 
Poſt. 68. b. 

3 laſt. 52. 

(+) Jenk. Cent. 


291. Cr. Jac. 2 80. 


Hale's Pl. Cor. 


345. 3 loſt. 52. 


Q 


(a) 1 Roll. 524. 


(5) 1 Roll. 524- 
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(d) Cr. El. 732. 


(e) Jenk. Cent. 
291. | 


7 H.6. 36. b. for a bill was awarded good in parochid Saw 


| Laurentit in Fudaiſmo, omitting the ward. 


uit, &c. and eadem curid fully demonſtrates that the war 
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the peace, although they cannot diſcern or know him to he, 
conſtable, yet at their peril they ought to obey him. 

It was alſo reſolved, that although in truth between five ay 
ſix of the clock in November is part of the night, yet the (4 
court is not bound ex cio to take conuſance of it, no mor 
than in the caſe of (6) burglary, without theſe words, in wh 
ejuſdem diet, or nofanter. 1 

2 It was objected, that Sunday is not dies juridicus, wm 
therefore no atreſt can be made thereon, but it is the fabbat, 
and therefore thereon every one ought to abſtain fr 
ſecular affairs for the better worſhip and ſervice of God i 
ſpirit and truth. As to that it was anſwered and reſolved 
that no judicial act ought to be done on that day, but mini: 
terial acts may be lawfully executed on the (c) Sunday; f 
otherwiſe peradventure they can never be executed; and 00 
permits things of neceſſity to be done that day; and Chr 
ſays in the goſpel, Bonum eft benefacere in Sabbaths. 

3. Another exception was taken, becauſe it is ſaid in tk 
beginning of the indictment, in Curia digi Dom' Reg in an 
putatorio ſuo, ſcituat' in parochid Sane Michaelis in Wow 
1treet, London, and doth not ſhew in what ward the {at 
pariſh was ; et non alloacatur; for it is held in 7 H. 6. 36 
every (d) ward in London is an hundred in a county, ad 
every pariſh in London is as a town in an hundred, and it isn 
neceſlary to declare in what hundred a town is, no more that 
in what ward a pariſh is; but the ſame is commonly addet 
becaule there are divers pariſhes in London of one and tit 
ſame name, and the ward is added to make a diſtinction d 
one pariſh from another; wherefore it was reſolved, that i 
the caſe at bar the indictment was ſufficient, notwithſtanduy 
the omiſſion (e) of the ward, for it doth not appear to us ia 
there is any other pariſh of that name, and this pariſh is pa 
ticularly deſcribed, viz. in parochid Saufti Michael in Wow 
fireet London: and therewith agrees the rule of the book i 


— nnn g mern Lern cod 


re os oS on eee qa» e r oc wo oa VÞ AA a 


The 4th exception was, becauſe it doth not appear in vil 
pariſh the Sheriff commanded Fells the Serjeant to arteſ * 
defendant ; and that was diſallowed by all the Juſtices; 
the words of the indictment are, taliter in eadem curid pri 


was made at the fame court mentioned before ; and that wi 
expreſsly alledged to be held in parochid Sancti Michaels, Cl 
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5. It was excepted againſt the indictment, viz. that the 
precept was to arreſt the defendant i inventus foret infra liber- 
tates civitatis præd and the indictment is quad n parochid S. 
Martini Bowyer Rowe in waria de Farringdin infra Londinum 
pred” the Serjeant arreſted him, and ſo he has not purſued the 
recept, for the precept is, znfra libertates London, and not- 
withſtanding that, the indictment was reſolved to be good, 
for the ſaid pariſh and ward in London ſhall be intended to be 
within the liberty of London, for theſe words (a) liberties of a) Jenk. Cent. 
London are mote ſpacious than London, and include in them 291, 
the city of London itſelf. | 8 

And ꝙ exceptions were taken to the verdict. 1. That The exceptions 
there is 2 material variance betwixt the indictment and the —_ the vere 
yerdict; for the indictment ſuppoſes that Piot Sheriff of Lon- 
don, upon a plaint entered, made a precept to the ſaid Fells, 
Serjeant at Mace, to arreſt the ſaid Murray the defendant; 
and by the verdict it. appears that there was not any ſuch pre- 
cept made, but that by the cuſtom of London, after the plaint 
entered, any Serjeant (%) ex icio at the requeſt of the plain- 
tiff may arreſt the defendant ab/qre aliquo pracepto ore tents, 
wel aliter, ſo that the indictment being ſpecial, to make this 
offence murder by conſtruction of law upon the ſpecial mat- 
ter without any malice prepenſe, ought to be purſued, and 
proved in evidence, which is not done in this caſe, for the 
jury have not found the ſaid ſpecial matter, but the contrary ; 
and becauſe the jurors have not found the ſpecial matter con- 
tained in the indictment, but other matter, judgment cannot 
be given againſt the priſoners upon this indictment. 'T'o which 
it was anſwered, and in the end reſolved, that there was ſuf- 
ficient matter in the verdict purſuant to the matter contained 
in the indictment, upon which the court ought to give judg- 
ment of death againſt the priſoners, notwithſtanding the ſaid 
variance, and that for two reaſons. 

I. Becaufe the warrant which the Serjeant had. to arreft the 
deſendant was but (c) circumſtance, which is not neceſſary to () Poſt. 112.8. 
be preciſely purſued in evidence to be found by the jury; but 119 . 
it is ſufficient if the ſubſtance of the matter be found without 3 lat. 50. 
any ſuch preciſe regard to circumſtance: and therefore, if a 
man . indicted, that he with a dagger gave another a mortal ö 
wound, upon which he died, and in (4) evidence it is proved f | 
that he gave the wound with a ſword, rapicr, WI or x dey Y 3 
bill, in that caſe the offender ought to be found guilty, Hale'- Pi. Cor. 
for the ſubſtance of the matter is, that the party indicted 5. 

has given him a mortal wound, whereof he died, and 
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(a) Poſt. 112. a, 
119. 10 Co. f. b. 


(5) 4 Co. 42. b. 


11 Co. 5. b. 

3 Inſt. 138. 

34 H. 8. Br. 
Coron. 172. 

1 Roll. Rep. 31. 


(e) Jenk. Cent. 
291. 3 Inſt. 52. 
Hale's Pl. Cor. 
45. Cr. Jac. 280. 
Poſtea 68. a. 
Cr. Car. 183, 


N 


38. 

(4) Cr. Jac. 280. 
12 Co. 17. 

(e) Jenk. Cent. 
29 1. Hale's Pl. 
Cor. 46. 3 Inst. 
52. Cr. Car. 183. 
(f) Jenk, Cent. 
291, 2 Inſt. 52. 
Hale's PL Cor, 
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I) Cr. Jae. 280. 


12 Co. 17. 


the cirbumſtance of the manner of the weapon is not materi 


when the matter is found, judgment ſhall be given thereupa, 
of the fact, and the manner of the fact, are put in iſſue v. 


the Judges and Barons, if in this caſe of killing of a miniliz 


might well be, for the evidence would well maintain th 
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in caſe of indictment; and yet ſuch circumſtance ought ny 
to be omitted, but ſome weapon ought to be mentioned in th 
indictment. So if A. B. and C are indicted for killing ]. 
(a) and that A. ſtruck him, and that the others were preſen, 
procuring, abetting, &c. and upon the evidence it appem 
that B. ſtruck, and that A. and C. were preſent, &c. in thi 
cale the indictment is not purſued in the circumſtance a 
yet it is ſufficient to maintain the indictment, for the ei. 
dence agrees with the effect of the indictment, and ſo the 
variance from the circumſtance of the indictment is not mz 
terial; for it ſhall be adjudged in law the wound (ſtroke) i 
(5) every one of them, and is as ſtrongly the act of the other, 
as if they all three had held the weapon, &c. and had ll 
together ſtruck the deceaſed, and therewith agrees Plow. Con, 
98. a. So if one is indicted of the murder of another upn 
malice prepenſe, and he is found guilty of manſlaughter, he 
ſhall have judgment upon this verdict, for the killing is tte 
the ſubſtance, and the malice prepenſe the manner of it; u 


although the manner is not preciſely purſued ; and therewith 
agrees Plow. Com. 101. b. where it is ſaid, when the ſubl 


„ gether, if the jury find the ſubſtance and not the manner 
„ judgm. ſhall be given for the ſubſtance.” And I moved al 


of (c) juſtice in the execution of his office, the indictmem 
might have been (4) general, ſc. that the priſoners felon, 
voluntarit, et ex inalitid ſud præcogitatd, Wt, percuſſer, &. 
without alledging any ſpecial matter; and I conceived thati 


indictment, for as much as in this caſe the law implies malic 
prepenſe. As if a (e) thief, who offers to rob a true mat, 
kills him in refiſting the thief, it is murder of malice pt. 
penſe : or if one kills another without 2 provocation, and 
without any malice prepenſe, which can be proved, the l 
adjudges it murder, and implies malice : for by the lau d 
God every one ought to be in love and charity with all me 
and theretore when he kills one without provocation, the la 
implies malice : and in both theſe caſes they may be indi 

generally, that they killed of malice prepenſe, for malie 
implied by law, given in evidence, is ſufficient to maintal 
the general indictment. So in the caſe at bar, in this caſe o 
the Serjeant, the indictment might have been (g) general, thi 
he ſeloniouſly and of his malice prepenſe killed the ſaid Felbj 


and the ſpecial matter might well have been given 2 


part IX. a Serjeant of London. 68 


dence ; quod ſuit conceſſum by all the other Judges and Barons 
of the Exchequer. The 2d reaſon was, becauſe it is expreſs]y 
alledged in the indictment, that the ſaid John Mackalley, &c. 
undem Richardum Fells, &c. felonict, voluntariè, et ex malitig 
ſug præcogitatd, &c. percuſſit et inforavit, &c. So that beſide 
the ſpecial matter which implies malice, it is expreſsly con- 
tained in the indictment, that he feloniouſly and ex malitid 
præctgitatã killed the ſaid Fells, and then although the ſpecial 
matter given in evidence had varied in ſubſtance from the ſpe- 
cial matter contained in the indictment, yet for as much as it 
was reſolved that the indictment in this cafe might be general, 
for this cauſe the evidence, although it doth not agree with 
the ſpecial matter, yet it proves, that the priſoners killed the 
ſaid Fells of their malice prepenſe: and ſo well maintains the 
indictment. And that in the end was the opinion of all the 
Juſtices and Barons of the Exchequer, 

2. Exception was taken to the verdict, that the cuſtom , Poſtea 68. b. 
found by the jury, that after the plaint entered the defendant dag 7g 3259 
might be arreſted by his body, was againſt law, becauſe the 3 Co. 2 
defendant ought to be firſt ſummoned' before the precept in Jak. Cent. 292. 
nature of a Capias can iſſue, for his body ſhall not be arreſted n 
if he has ſufficient, &c. et non allocatur; for it appears by the e 
book in * 21 E. 4. 66. b. and by common experience always (</ Co. 54. 4. 
daily uſed, that after a (a) plaint entered by the cuſtom of N 2 
London, (which is eſtabliſhed and confirmed by Parliament) = Roll. Rep. 
the defendant may be arreſted. And in this cafe three points 493: 494: 
were reſolved by all the Juſlices and Barons of the Exchequer. 1. — Sina 99-963 
That although the proceſs be apparently (b) erroneous, that Cr. ape Fogg 
pet if the miniſter of juſtice in the execution thereof be killed, Fr: 13 3: 
it is murder, for the miniſter is not bound to diſpute the au- * 7. 
thority of the court, which awards the proceſs ; but his office (4) 6 Co. * b. 
is to execute the proceſs : and therefore, if a (c) Capia in an 909: 49. 3.60.2. 
action of debt be awarded againſt a Baron, or other Peer of oak x. Ga 
the realm, which is erroneous (becauſe their (4) bodies by 2 Leon. 174. 
law 1s privileged in ſuch caſe); yet if the officer be killed in Herr er. 
execution thereof, it is murder. So if a Capras be awarded (e) 3 N 
where a diſtreſs ought to iſſue, and in execution thereof the . Or, Jac. 3. ” | 
officer is killed, it is murder; for as the Sheriff, &c. when Me! 275, 276. 
he is charged with an eſcape ſhall not take advantage of any 8 = 
error in the proceeding ; io the defendant when be kills the Savil 63. Er. By. 

Serif, &c. ſhall not take advantage of error in the proceſs. 1% 265: 

2, It was reſolved, that if any magiſtrate or miniſter of juſ- . 1 

uce, in execution of his office, or in keeping of the peace Hal. PI. Cor. — 

. to the duty of his oſſice be killed, it is murder, 1 2. | 
0 their contempt and ditobedience to the King, and to the Gr E * | 
8 for it is contra poteſlatem Regis et legis, and there- 372. 538. ” 

ore, if a Sheriff, Juſtice of Peace, Chief Conſtable, Petit 7 1925s 346- 


M 4 Conſtable, — 


Q. Rep. Q. A. 
249, &c. 


a A t. 66. . 
* 45 


Young's Ca 


Inſt. 52. 
&. Jae. 280. 


Hal. Pl. Cor. 45. 


(5) Poſt. 119, 
a. b. « 


(c) Jenk. Cent. 
291, 


Hal. Pl. Cor, 41. 


(d) Jenk. Cent. 
291. I Roll. 555. 


Cr. Jac. 473. 


(e) 8 Co. 126. a. 


(f) Ant. 68, a. 


(s) Hal. Pl. Cor . 


45 15 

T. Jac. 485 
486. ; 
2 Roll. 279. 

6 Co. 54. 3. 


Jenk. Cent. 291. put in bail according to the law, and to know when be 
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Conſtable, Watchman, or any other minſter of the King, u 
any who comes in their aid be killed in doing of their office 
it is murder for the cauſe aforeſaid : for when the officer or 
King's miniſter by proceſs of law (be it erroneous or 00 
arreſts one in the King's name, or requires the breakers of the 
peace to keep the peace in the King's name, and they not. 
withſtanding diſobey the arreſt or command in the King! 
name, and kill the officer, or the the King's miniſter, reaſon 
requires that this killing and ſlaying ſhall be an offence inthe 
higheſt degree of any offence of this nature; and that 5 
voluntary, felonious, and murder of malice prepenſe. Ani 
a watchman by the law may arreſt a night-walker, 4 H. 7. 1 
a. and if a (a) watchman arreſts ſuch a one, and he kills him, 
it is murder. Vide Heydon's caſe in the Fourth Part of ny 
Reports, f. 40 & 41. a. And it is true, that the life of a man 
is much favoured in law, but the life of the law itſelf (which 
protects all in peace and ſafety) ought to be more favoured, 
and the execution of the proceſs of law and of the offices of con- 
ſervators of the peace, is the ſoul and life of the law, and the 
means by which juſtice is adminiſtred and the peace of the realm 
kept. Vide 2 R. 3. 21. b. If the (5) principal be erroneouſly 
attainted, the acceſſory ſhall be put to anſwer, and ſhall ne 
take benefit for the ſaving of his life of the erroneous proceed- 
ing againſt the principal. 3. It was reſolved, that the officer 
or miniſter of the law in the execution of his office, if be 
be reſiſted or affaulted, is not bound to (e) fly to the wal, 
&c. (as other ſubjects are) for legis miniſter non tenetur in et 
cutione officit fugere, ſeu retrocedere. 

3. It was objected, that the defendant ought not to hare 
been arreſted before the plaint was entered of record in the 
court before the Sheritf, for this is in truth the court of record 
where the declaration and pleading ſhall be. To that it mi 
anſwered and reſolved by all, that after the (d) plaint entere 
in the porter's book, and before the entry thereof in the court 
beſore the Sheriff, (e) the defendant may be arreſted by tht 
cuſtom of London; and therewith agrees the book in (f/ 21 
E. 4. 66. b. in the point. Vids q E. 4. 48. b. 3 

4. It was objected, that the ſaid arreſt found by the verdic 
was not lawful, for the Serjeant in this caſe ought to har, 
when he arreſted him, (g) ſhewed at whoſe ſuit, out d 
what court, for what cauſe he made the arreſt, and in wht 
court it is returnable, to the intent, that if it be for any ese, 
cution, he might pay the money, and free his body; and if 
it be upon mean proceſs, either to agree with the pal) d 
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thall appear, as it is reſolved in the Counteſs of Rath 
| | 
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in the Sixth Part of my Reports, f. 55. But in the 
—_— bar the Serjeant ſaid nothing but I arreft you in the 
« King's name, at the ſuit of Mr. Radford,” and fo the arreſt 
not lawful, and by conſequence the offence is not murder. 
As to that it was anſwered and reſolved, that it is true that it 
is held in the Counteſs of Rutland's caſe, that the Sheriff, 
Kc. or Serjeant ought upon the arreſt to ſhew at whoſe ſvit, 
&c. but that is to be intended when the party arreſted ſub- 
mits himſelf to the arreſt, and not when the party (as in this 
caſe Murray did) makes reſiſtance and interrupts him, and 
before he could ſpeak all his words, he was by them mortally 
wounded and murdered, in which caſe, the priſoners ſhall 
not take advantage of their own wrong. It was alſo reſolved, 
that if one knows that the Sheriff, &c. has proceſs to arreſt 
him, and the Sheriff, &c. coming to arreſt him, the defen- 
dant to prevent the Sheriff's arreſting him, kills him with a 
gun, or any other engine, or weapon, before any arreſt made, 
it is murder; @ fortiori, in the caſe at bar, when he knew by 
the ſaid words, that the Serjeant came to arreſt him. | 
5. Exception was taken, becauſe it was not found by the 
verdict, that the faid Mackalley fe/onice percuſſit, &c. but per- 
eſſit only, et quod iidem Johann? Murray, et Johan Engliſh fu- 
erunt preſentes, auxiliantes, &c, and doth not ſay felonice; & 
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the fact, and to leave the judgment of the law to the Court; 
but they have well concluded, and if ſuper t5ta materia” prod” 
videbitur Juſtic et cur” hic quod” inter fectio dif? Rich* Fells ſit 
nurdrum, tunc jurat' pred” dic ſuper ſacramentum ſuum quod 
pred” Fohan' Murray, Johan” Mackalley, et Fihan? Englyh 
ſunt culpabiles, & guil:bet eorum eft culpabilis de murdro pred” 
Ric Fells, modo et forma prout per indiftamentum pred” ſuppe- 
nitur, &c. And becauſe the Judges and the Court have refolv- 
ed upon the ſpecial matter, that it is murder, the jury have 
found him guilty of the murder contained in the indictment. 
6. It was objected, that the Scrjeant at the time, nor before 
the arreſt, ſhewed the p'iſoner his mac: ; for thereby he is known 
to be the miniſter of the law. and from bene he has his nome, 
I. ſerviens ad clavam; et nm allocatur foi two cauſes. 1. Becauſe 
the jury have found, that he was fer viens ad clovam diff widen - 
tis, et juratus, et cognitus, et miniſter cus; and a Bailiff from 
and known need not (although the party demands it) ſhew 


his 


69 


6 Co. 54. 8. 


Cr. Jac. 48 5, 
486. 


lenk. Cent. 291. 


non alloacatur; for the office of the jury is to ſhew the truth of 


lenk. Cent. 291. 
46. 


5ce 6 Co. 54. 


6 Co. 84. 


(a) Jenk. Cent. 
291. 


(5) Antes 66, a. 


| ſhew his mace; and if they ſhould be obliged to ſhew thei 


(c) 2 Co. 4. b. 
5 Co. 30. b. 
Dyer 32. pl. 7. 
2 Roll. 691. 


Jenk. Cent. 291. 
x Roll. 555. 


ſued; for the cuſtom is guod aliqua perſona exiſtens ſervien; u 
clavam ad requiſuionem partis hujuſmodi querelam fic levantis, &. 


it was according to the cuſtom of London; and is but 
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his warrant z nor any other ſpecial Bailiff is not bound toſhey 
his warrant, without demand of it, 8 E. 4. 14. a. 14H, 7.0, 
b. 21 H. 7. 23. a. and where the books ſpeak of a know 
Bailiff, it is not requiſite that he be known to the party whoj 
to be arreſted, but if he be commonly known it is ſufficiey 
2. If notice was requiſite, he gave ſufficient notice when h 
ſaid, ** I (a) arreſt you in the King's name,” &c. and tt 
party at his peril ought to obey him; and if he has no lauft 
warrant, he may have his action of (6) falſe impriſonmen; 
So that in this caſe without queſtion the Serjeant need ng 


mace, it would be a warning for the party to be arreſted y 
fly 

* Another exception was taken to the verdict, becauſe the 
cuſtom which gave the Serjeant warrant to arreſt, was not pu 


uſa fuit arreſſare, which ought to be taken that the plaint ougy 
to be entered before the requeſt ; but afterwards it is ſounl 
that the requeſt was before the plaint, and ſo the cuſtom ng 
purſued ; et nn allccatur. For by the cuſtom it is not proved 
but that the requeſt may be as well before as after the plant 
entered; and fo is the common uſage and experience. 

8. It was objected, that the verdict was repugnant in iich 
for firſt they find, that the plaint was entered de record n 
Rot Cur' computator in his verbis, die Sabbathi 17 die Novi, 
and afterwards they find, guod intratio pred” in Rot' Cur' jret 
facta fuit die Lune 19 die Nov. Ac. And the (c) jury cannot 
find any thing againſt the record itſelf. Vide 11 H. 6. 42.4, 
9 H. 6. 37. 28 Aſſ 34. 47 E. 3. 19. 11 H. 4.26. 9 H. 7. 
13 H. 7. 14. 33 E. 3. Judgment 255. Dyer 32 Eliz. 10% 
&c. and all this was affirmed for good law; but that maks 
the caſe ſtronger againſt the priſoners, for now the Judgs 
ought to judge upon a plaint entered of record in Cur am 
putator', the Saturday the 17th of Novemb. which was belor 
the arreſt. 

9. Exception was taken to the verdict, that the entry d 
the plaint was without form, and fo ſhort and obſcure, qu 
opus eft interprets; & non allocatur. For it was found ti 


remembrance to draw the declaration at length afterward 
in the Court of Pleas, which notwithſtanding is by cuſtom 
ſufhcient to have the defendant arreſted. And afterwards a 
the ſeſſions of Newgate held the 5 day of May after this te" 
the two Chief Juſtices openly declared the reſolution of q 
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the Juſtices and Barons of the Exchequer, to the great ſatis- 
faction and contentment of all there preſent. And accord- 
ingly judgment of death was given againſt the faid three pri- 
ſoners by the Recorder of London, in the preſence of the ſaid 
two Chief Juſtices. And the ſaid Mackalley was executed 
with other priſoners at Tyburn. 


[See 3 Salk. 45, 46.] 
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RICHARD PEACOCK's Cak 
Trin. 9 7ac. 1. 


In the Star-Chamber. 


OTA, this term in the Star-Chamber in the caſe between 

Sir George Reynel plaintiff, and Richard Peacock, an 
others defendants, where J. H. and another were Commiſhor- 
ers to examine Peacock upon interrogatories drawn by tht 
plaintiff ; and Peacock being examined would have declatel 
the whole truth, which J. H. being a commiſſioner choſen by 
the plaintiff, would not ſuffer him to do, but held him tri: 
ly to the interrogatories, ſo that the truth could not appear 
And that was held by the Lord Chancellor, the two Chit 
Juſtices, Chief Baron, and the whole Court of Star-Chambes 
a great miſdemeanor, for it is a murdering of the truth ail 
right, as the ſtatute of Exeter ſpeaks, et per quod juſtitia & uni. 
tas ſuffecantur, as it is ſaid in capite itineris. And Commil 
ſioners to examine ought to be (a) indifferent, and by 4 
means to expreſs the truth, and they are not (6) ſtrictly tel 
to the words of the interrogatories, but to every thing a 
which neceſſarily ariſeth thereupon for the manifeſtation of ite 
whole truth concerning the matter in queſtion. Alſo the {all 
J. H. when he was in examination went out of the place tot 


_ plaintiff, who was in another room near to him, and had ſect 


conference with him. And it was held per totam curidh 
that a Commiſſioner ought not before publication of tit 
witnefles (e) to diſcover to any of the parties the matte 
which any witneſs has depoſed, nor after he beginneth to 
amine upon the interrogatories, to confer with the party tots 
new inſtructions to examine farther than he knew bell 
and if he ſhall ſo do, theſe are great miſdemeanors, bn 
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by (a) fine and impriſonment. For if theſe ſhall be permitted, () cr. Jac. 65. 
perjury would in theſe days abound ;z and foraſmuch as in the 

Star.chamber and Exchequer-Chamber the Courts proceed 

upon examination of witneſſes, if the truth ſhould be by ſuch 

means ſuppreſſed, and falſity certiſied in the examinations, ſo 

the innocent would be oftentimes puniſhed, or the guilty eſ- 

cape puniſhment, and juſtice and right would be utterly ſub- 

verted; for as it is commonly ſaid, the ſuppreſſion of truth, 

is the oppreſſion of the innocent. And the Lord Chancellor 

faid, that he heard in the Common Pleas, in the time of Sir 

James Dyer, then Chief Juſtice of the Common Pleas, that 

it was reſolved by the Court, that it was not a principal (6) (3) Co. Lit.! 
challenge to ſay, that one returned of a jury was choſen com- b. 2 Roll. Fs 
miſſioner (5) by the other party for examination of witneſſes 

in the Court of Chancery; for every Commiſſioner is made 

and conſtituted by the (c) King, who is the head of juſtice, (% Cr. Jac, 65. 
by bis commiſſion under the great feal ; and therefore he be- Yelv. 6. 

ing Commiſhoner upon record, is preſumed in law to be in- Io 8 
different, But otherwiſe it is of an (4) arbitrator, for he is (4) co. Lit. 
created only by the ſubmiſſion of the parties themſelves in the 156. a. 157. b. 
country; and therefore it is a principal challenge to ſay, that 49: 655-556. 
ſuch a one returned of the jury was an arbitrator for the other 7. 38, 56. 2 
party; and therewith agree 7 H. 7. 10. b. 9g E. 4. 46. 15 E. 3 fl. 6. 24. b. 
4.24. 3 H. 6.24. b. And the Court had ſo great diſlike of the ** . * 
proceedings of the ſaid J. H. that the ſaid Attorney General * ** 
was ordered to prefer an information againſt him for the ſaid 
miſdemeanors, and in the mean time he was put out of the 

commiſſion of peace. 


Doctor 


—— 
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Co. Ent. 568. 
nu. 7. 
2 Browul. 59,9 1. 
3 Bulſt. 275. 

r, Car. 5 
Hob. 93. * 
1 Roll. Rep. 445. 
Cr, Jac, 413. 


Doctor HUSSEY's 


Trin, 9 Jac. 1. 


T* a raviſhment of ward brought by Francis Moor, E 
according to the ſtatute of W. 2. cap. 35. againſt Jae 
Hufſey, Eſq. and Katharine his wife, Robert Wakema, 
Clerk, John Woodford, and Cuthbert Clifford, of the rail 
ment of John Horniold, ſon and heir of Ralph Horniold, Ely 
being within age: the defendants pleaded, not guilty, whic 
iſſue was tried at the bar, Mic. 8 Fac. and the plea bega 
Trinit. 7 Fac. Rot. 759. and was fried in abſentia Walnſy 
propter ægritudinem, and of Coke Chief Juſtice, then being in 
the Star- chamber. And the jury found that the ſaid Nathan. 
na, Robertus & TFohannes Woodford fuer” culpabiles de rapti d 
abductione præd Fohannis Horniold, prout pred” Franciſcu ſi 
perius verſ. eos queritur, & aſſident damna, &c. 101. et ſly 
108. Et ulterius juratores pred” dicunt ſuper ſacramentum ſuun 

uod pred* Fohannes Horniold maritatus exiſtit, quodque iin 

ohannes tempore maritagii illius fuit ætatis ſexdecim annorunt 
amplius, et infra ætatem viginti et unius annorum, quodque mari 
tagium præd Fohannis Horniold valet juxta verum valorem tj 
dem 8001. and that the ſaid James (the huſband of the ſaid Ki 
tharine) and Cuthbert were not guilty. And in arreſt of judy 
ment divers points were moved and argued by the Serjeants 
bar in the terms of St. Mich. Hil. & Paſch. And the principd 
point which was argued by the Serjeants was, if a feme covet 
was within the ſtatute of W. 2. cap. 35. or not. And nos 
this term it was argued by the Juſtices; and it was apy 


tt IX. Doctor Huss v's Caſe, 72 


Foſter and Warburton, that judgment ought to be given 
well againſt the feme (a) covert, as againſt the others who (a) Cr, Jac. 413. 
re found guilty 3 and their principal reaſon was, becauſe at 2 Cn. 
(b) common law a feme covert was puniſhable for raviſh- -<ty 3 
ent of a ward, and ſhall be fined and impriſoned for it, and F. N. B. go. H. 
images ſhall be recovered againſt her, and levied upon her 1 Roll. Rep, 445. 
hand, and aſter his death upon the wife her ſelf ; and the 1 * 
vt of W. 2. c. (c) 35. adds but a greater penalty to the va- Hob. 93, 101. 
e of the marriage, damages and coſts, impriſonment (9) Hob. 93. 
wo years, and if the defendants are not ſufficient, abju- 8 Inſt. 4375 
nt regnum vel habeant per petuam priſonam : ſo that it never was a 
e meaning of the makers of the act to exclude a feme covert 
t of the purview thereof, who was puniſhable by action of 
W-ſpaſs at the (4) common law, for which offence alſo her (4) Hob. 93. 
dy at the common law ſhall be impriſoned : and therefore 
ey ſtrongly held, that a feme covert was within the ſtatute 
* Merton, c. 6. and within the ſtatute of W. x. c. 20. de * 2 Inft. go, gr. 
add. (e) in parcis. For a feme covert for theſe offences 8 . * 
Was puniſhable by the common law, and thefe ſtatutes add ke 
eater puniſhment, and in another manner than it was at the 
Wmmon law. And they ſaid, that a feme covert was within 
We words of the act; and it would be a great miſchief if any 
dnſtruCtion ſhould exempt her out of the penalty of this ſtat. 
ſuch odious cafes as raviſhment of wards are.) And an 
ion upon the ſtatute of forcible entry upon the ſtatute of /) , Hob. 95. 
H. 6. lies againſt a feme covert, as the book is in 36 H. 6. 22, 8 H. 6. c. 9. 
3. So waſte lies againſt the huſband and wife, as it is held 
3E. 3. 76. So if a feme covert commits (g) rediſſeiſin, (g) Hob. 96. 
e ſhall be puniſhed in a redifſeiſin, 9 H. 4. 5. b. F. N. B. Co. Lit. 154. b. 
88. So Ceſſavit lies againſt huſband and wife, 4 E. 2. cui _ Redileißa 
vita 22. And many other caſes were put upon this ground, 1. 
herefore they concluded that judgment thould be given Br. Rediſſeifin 1. 
gainſt all for the value, damages, and coſts, and that the de- 
ndants capiantur. And it was argued by the Chief Juſtices 
d Walmeſly to the contrary, that the plaintiffs ſhall have (4) (+) Hob. 101. 
agment upon this record againſt none of the defendants. 
nd their argument was divided into four parts. 1. What 
erauon the ſtatute of W. 2. cap. 35. has made. 2. If a 
me covert be within the ſaid ſtat. 2. If the verdict be ſuffi- 
ent or not againſt any of the defendants. 4 If damages be- 
ves the value are to be recovered in an action of raviſhment 
ounded upon this ſtatute. As to the firſt, it was reſolved by 
l, that at the common law for raviſhment of ward, the guar- 
Jan might have had an action of treſpaſs in which the plain- 
ſhould recover damages, and the defendants ſhould pay 
ine to the King and ſhould be impriſoned, until, &c, 
d that ſuch action lay againſt a (i) feme covert, as (i) Hob. 93. 
ell as againſt a feme ſole; and therefore where ſome 
doks ſay, that no writ of ravithment of ward lay at the 
m mon law, it is true, if it be meant of ſuch raviſhment of 
ad, which is in the Regiſt, and in F. N. B. for it is grounded 


and 
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and formed by the ſtatute of W. 2 c. 35. but that in ſu 

(a) Co. Lit. the guardian might have an action of (a) treſpaſs is many 

137. 2. in our books, 29 Aſſ. p. 35. 29 E. 3 24. a. b. E. 3 

4 e 8 E. 3. 52. a. b. 22 R. 2. Damages 130. 12H. J. Kay 

- 15 = b. 21. a. F. N. B. go. H. 140. then came the ſtat. of Men 

Hob. 94+ c. 6. by which it is enacted, (and greater puniſhment 
the common law inflicted) de heredibus, c. contra 

abductis vel detentis ſeu maritatis, ita proviſ” eft quod guicy 

laicus inde convi? fuerit quod puerum aliquem fic detinuerit, g 

duxerit ſeu maritaverit, reddat perdenti valorem maritagii, 4 

delicto corpus ejus capiatur ut impriſonetur, &c. Et hoc de 

rede infra quatuordecim annos exiſfente. And by the ſtat. of 

2. c. 35. it is provided, de pueris maſculis ſeu femellis, qu 

marilagium ad aliquem pertineat, raptis & abdudiis, fi il 

rapuit non habens jus in maritagio, licet poſimodum r:flitut 

rum non maritatum, vel de maritagio Alaris pumatur | 

men pro tranſgreſſione per priſonam duorum annorum, | 

reſtituerit, vel haredem poſi annos nubiles maritaverit, et tt 

ritagio ſatisfacere non potuerit, abjuret regnum vel habeat 

(3) 2 Inft. 9. tuam priſonam. And this ſtat. of W. 2. c. 35. has made (i 

alterations. 1. The ſaid ſtat. of Merton did not extend toha 

% 2 Inſt. go. ' females, for before the age of (c) 14 years the male could! 

M 78. b. aſſent to marriage, but the heir female at 12; and therefonl 

(4) 2 Inft, 439. Was taken that the ſtatute of Merton did not (4) extend u 

ob. 94, 95- heir female: and therewith agrees the book in 35 H. 6. 5; 

b. and the act of W. 2. by expreſs words extends to bo 

for the words are, de pueris maſculis ſeu ſemellis. 2. Thelit 

of Merton doth not extend to any of the clergy ; for the vm 

are, quicungue laicus inde convittus fuerit, &c. but the fat 

( A Inſt. 439, of W. 2. extends to all, (e) for the words are, / illi qu 

puerit jus non habens, without any reſtraint. 3. The ft. 

® Poſt. 73. b. Merton doth not extend as appears before, but when then 

74 b. Was raviſhed within 14 years, within which time the i 

male cannot conſent to marriage: but now the tat. of V. 

extends to a raviſhment poſt annos nubiles. 4. The work 

the ſtatute of Merton are, vi abdu#is vel detentis, the word 

the ſtatute of W. 2. are, raptis ſeu detentis. 5. "The ach 

given by the ſtatute of Merton is the ancient writ of ft 

ward, as it is held in 18 K. 3. 52. a. b. but the ſtat. of W. 2 

Yo. Lit. attionem formatam in verbis (f) conceptis, a new actioa, the fad 

136, b. of which was not at the common law, the form of wbichg 

pears ſpecially by the act. 6. In proceſs, for in a writ of 

upon the ſtat. of Merton, he ſhall have but the ancient pf 

at the common law: but the ſtat. of W. 2. gives a more 

(e) 2 Brownl, proceſs, and that the death of the plaintiff or defendant | 

91, 94+ | ſhall not abate the writ. 7. The ſtatute of W. gives 2 
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puniſhment than the ſtat. of Merton doth, as appeareth by 
the purview of both acts. And theſe are the moſt material 
alterations that the ſtatute of W. 2. has made. 

As to the 2d point; if a feme covert be within the purview 
of the ſtatute of W. 2. (a) The parts thereof were conſider- 
ed, which as to this purpoſe ſtand upon four parts. 1. Si 
reflituat puerum non maritatum, puniatur tamen pro tranſgrefſione 
per priſonam duorum annorum. 2. If he marries the infant, ef 
de maritagio ſatisfecerit, puniatur tamen per priſonam ut ſupra. 
3. Si non reſtituerit, et Haifa, non potuerit, abjuret regnum, 
vel habeat priſonam imperpetuum. 4. Si heredem poſt annos nu- 
biles maritaverit & de maritagio goes rej non potuerit abjuret 
regnum, Ic. ut ſupra. And this caſe is within the laſt clauſe, 
fe. that the (5) feme covert has married the infant, and is 
not able to (c) ſatisfy, for a feme covert has nothing during 
the coverture wherewith ſhe can ſatisfy, but is diſabled by the 
law to ſatisfy ; and foraſmuch as the law has diſabled a feme- 
covert to ſatisfy, the law will not for this diſability inflict ſo 
great a puniſhment as perpetual baniſhment, or perpetual im- 
ptiſonment, id eff, perdere five patriam, ſive libertatem : et (d) 
lex non cogit ad impoſſibilia, ſed (e) impotentia excuſat legem. 22 
E. 3. Coron. 279. If an appeal be brought againſt a (/) 
feme-covert, or a monk, and they are acquitted, the feme- 
covert or monk ſhall never have a writ to enquire of the abet- 
tors : for by general words the law will never enable any for 
his benefit, whom the law has diſabled ; a fortior: the general 
law will never puniſh any ſo ſeverely for not doing of that 
which the law itſelf has diſabled him to do. So upon the 
ſtatute of Marlebridge, non liceat hujuſmodi feoffatos expellere ; 
if the lord's (g) villain be infeoffed, the lord ſhall expel him, 
for the general law will not do wrong, ſc. to enable the vil- 
lain againſt the lord. And divers other caſes were put to the 
lame effect; as the caſe of eccleſiaſtical perſons, in the Fourth 
Part of my Reports, f. 15. and others. And (5) 7 E. 3. 11. 
a. b. was cited by the Chief Juſtice, /c. That W. brought a 
writ of raviſhment of ward againſt the maſter of the hoſpital of 
Burton S. Lazer, and Robert de Lee, and Richard de la Foſſe, 
confreres of the ſame hoſpital, and there Trew, Serjeant for the 
defendant ſaid ; Sir, this writ is given by ſtatute, and of a certain 
form, and it ought to be when the parties againſt whom the 
writ is brought are ſuch, who by the law may have right to 
have the ward; but when the writ it ſelf ſuppoſes any nam- 
ed in the writ to be ſuch, that they cannot have right 
in the ward, &c, wherefore this writ cannot be maintained, 
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(a) Weſtm. 2» 
cap. 35. 

2 Brownl. 60, 
91, 9+ a 
Cr. Jac. 413. 
1 Roil, Rep. 


445. 
2 ulſtr. 322. 
Hob. 25 101. 
3 Bulftr. $7. 


2 Inſt. 437, 438. 
439- 
101. 


e 413. 
(e) Cr. Jac. 440. 


| 


(4) Hob. 96. 
Co, Lit. 92, as 
231. b. | 
Hardr. 387. 

(e) Harer, 387. 
1 Co. 98. a. 

4 Co. 11. 3. 

5 Co. 22. a. 

6 Co. 21. b. 68. a, 
10 Co 139. b. 
Co. Lit. 29. 2, 
(Hob. 98. 

2 Inſt. 38 5. 

11 Co. 77. b. 
( 52 H. 3. c. 6. 
2 Iaſt. 111. 


(b) Hob. 97. 


Vor. V. a N To 
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To which Sir William Herle Chief Juſtice of C. B. anſwer 
if the freres in aid of the guardian took the infant in ſaving 
right of the hoſpital, the freres have guodam modo right, by 
cauſe they are of the hoſpital ; wherefore anſwer; ou d 
which caſe two things were obſerved. 1. That every ma 
ſhall be intended ſufficient to ſatisfy the plaintiff, if the plain 
tiff does not pray that the jury may enquire of his ſufficieng; 
(a) Hob. 98, 99. and therewith agree (a) 8 E. 3.52.2 b. 22R 2. (% I 
Ant. 72-0. 74-b. mag. 130. But when it appears by the wrt itſelf, that ay 
(®) 9 defendant is not able (having diſability by law) to fatich 
ob, 94, 98. there the difference appears, becauſe in the one caſe it is 15 
parent to the Court, and in the other not; and therefore thi 
eaſe is ſpecial, and differs from the reaſon of all the {| 
which have been put: for example, from the caſe de malfu 
toribus in parcis; for there the purview is general, but ie 
ſaid act is not ſo preciſely penned as the ſtatute of W. 2. is 
for in effect this act has provided, that none ſhall be puniſhe 
by this act, but who by poſſibility may ſatisfy at the timed 
the judgment, (for the words are, et de maritagio ſotisfacere ug 
potuerit, ) and not to puniſh him by the law for the difabily 
(c) Hob 98, 99. which the law itſelf has made. And in (c) 8 E. 3. 52. 2. 
Ant. 72.0. 74. b. 22 R 2. Damages 130, &c. The plaintiff prayed that te 
jury might enquire of the defendant's ſufficiency, whid 
would be to no purpoſe in this caſe ; becauſe it appears to th 
Court, that a feme-covert at the time of the judgment is db 
abled by the law: and therefore ſuch rule is to be given in b 
; caſe as Sir Wm. Herle gave in the like caſe in 7 E. 3 41. 
2 Co, Lit. a writ of (4) meſne brought againſt the huſband and wik 
wake they made default at the grand diſtreſs, upon which ti 
plaintiff ſued proclamation ; and now at this day the proc 
mation was teſtified, and the huſband and wife were demi 
ed, and appeared not; for which the plaintiff prayed tie 
might be forejudged : Herle ; There is no reaſon that the vil 
ſhould be forejudged of her ſeigniory for the default of bt 
huſband, and eſpecially by your ſuit which you have brough 
which is given by ſtatute, where you might have your {uit 
the common law: and ſo in this caſe the plaintiff might has 
his remedy at the the common law, either by action ot tre 
againſt all who raviſhed, or a writ De valore maritagii agu uy 
the heir himſelf, and not upon this ſtatute, for the good 
lands of the huſband who is innocent, are not to be liable 
this act, for the act has expreſly provided, that for ti 
inſufficiency of the defendant he ſhall be exiled, &. 
And therefore the ſtatute doth not charge the hu 7 


in this caſe; for the ſtatute is penal and perſonal 4 
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1fendant himſelf. And ſo for the raviſhment made by a 
onk, his ſovereign ſhall not anſwer by force of this act. 
ks to the objection which was made, that he may have 
udgment at the common law, /c. of damages and impriſon- 
ent, and then the huſband {hall be charged with the damages; 
hat was utterly denied for two reaſons ; the one, that this ac- 
jon is grounded upon the ſtatute of W. 2. c. 35 and ſuch 
rrit in this caſe is brought, and is there formed; and there- 
ore he ought to have judgment according to his original, 
hich is the foundation of the ſuit; and not to ground his 
writ upon the ſtatute, and to have judgment at the common 
aw, nec e converſo, (a) 30 E. 3. 11. b. The King brought a (4) 11 Co. 34. b. 
Wrcohibition againſt the Prior of W oburne, that where the K. 
ad recovered in a Quare impedit, the defendant ſent his frere 
Mo Rome with an appeal, and ſued there to avoid the judgment, 
according to the ſtatute of Præmunire, and upon not guilty 
pleaded, all this was found againſt the defendant, and there 
for the King judgment was prayed upon the ſtatute newly 
ade, ſc. 27 E. 3. c. 1. in caſe of Premunire, and it was ad- 
judged he ſhould not have it, becauſe the (5) judgment ought (3) DoArin. pl. 
o be conformable to the original; and this ſuit was not 333. 
brought according to the ſtatute but by a writ of prohibition 
at the common law. And in 47 E. 3. 10. b. in a (c) general (e) Br. Treſpaſs i 
action of treſpaſs againſt malefactors in parks, the defendants 38. Addon far | 
were found guilty, and the plaintiff prayed judgment of double je ſtatute 10. 
damages, three years impriſonment, and to find ſureties never Fitz. Action 
more to offend ; and if they did not find ſureties, that they fur bs fat, 13. 
might abjure the realm. And although the ſtatute gave no 
ormed action, yet foraſmuch as the action was brought gene- 
rally at the common law, he could not have judgment upon 
he ſtatute, and therewith agree 10 H. 6. 2. a. and many o- 
her books. a 
As to the third point, it was held by the Chief Juſtice, and 
Valmeſley, that the (4; verdict was inſufficient; for this ac- 3 Co. 9. 2. 
ion being founded upon the ſaid ſtatute, and the ſtatute ex- 8 $490 
ends only when the raviſher marries the infant, for the words 2 3 
are (æredem poſt annos nubiles maritaverit) ſo that inaſmuch as 92. 
he ſtatute is ſo penal, it ſhall not be extended but only when 
he raviſher marries him. And if after the raviſhment, the 
infant of his own head 5% annos nubiles marries himſelf, 
vithout the procurement or aſſent of the raviſher, or if a 
ſtranger afterwards marries him, in theſe caſes the firſt ra- 
iber (e) ſhall not be puniſhed by this ſtatute. And in this (e) Hob. 99. 
cale the jury have found generally quad predict! Tohannes 7 
Hor old, maritatus exiſlit, quodgue idem Fohannes tempore 
maruagu illius fuit ætatis ſexdecim annorum & amplius, 
infra elatem viginti & unius annorum, which ver- 
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1 


2 K. => > = 
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— 
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(4) Co. Lit. 
227. 2. 


Br. Enqueſt 4. 


(2) Cr. Jac. 413. 


(e) 2 Inſt. 439. 


ſc. the raviſher, or any ſtranger, or the plaintiff himſelf, j 


the jury find that they have aſſets in their hands, and do ng 
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dict is not only uncertain who procured him to be mary 


the ward of his own head married himſelf, but is alſo uncg. 
tain in the time when he was married, /c. before the tai. 
ment or after, and therefore in the Book of Entries, 368. p 
11 & 12. 369. p. 17. A. rapuit, & idem A. maritaut, &, 
contra voluntaiem of the plaintiff, Vide 27 H 6. Gard, 11, 
8 E. 3. 52. a. b. 33 E. 3. Judgment 251, Sc. acc. An 
therefore it is well faid in 30 E. 3. (23) 29. b. a verdiQougy 
to be ſuch, that the Judges ought clearly to go to judgmen, 
and therefore verdicts ambiguous and doubtful are inſufficen 
and void, as in 40 E. 3. 15. a. in debt (a) againſt execum 
they plead fully adminiſtered, and ſo nothing in their hands, 


ſay to what value; and for this uncertainty the verdict ya 
held inſufficient and void. 

As to the 4th point, although 16 E. 3. Damages 80. al 
ſome other books are againſt it, that no (6) damages ſul 
be recovered; yet foraſmuch as it is held in 17 E. 3. 57/0 
21 E. 3. 44. 24 E. 3 46. 22 R. 2. Damages 130. 8 E.; 

2. 27 H. 6. Gard. 118. Paſch. 27 H. 6. Rot. 123. inthe 

ook of Entries. f. 368. and divers other books with whid 
common experience agrees, it was reſolved accordingly. And 
the Chief Juſtice vouched an ancient reading upon the ſtatute 
of W. 2. c. 35. That where the ſtatute ſays (c) abjuret r4 
num vel habeat perpetuam priſonam in the disjunctive, that th 
election ſhall be in the Court to give judgment upon whichd 
the ſaid two points the Judges will : and great reaſon, fort 
may be, the diſpoſition and quality of the defendant being cot 
fidered, it would be dangerous to the {tate to baniſh him it 
toreigu countries. 
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Trin. 11 Jacobi 1. 


Tho. Oſborn of taking of his cattle at Harmonſworth, 
in a place called Walnut-tree Cloſe, in the county of Mid- 
feſex, Kc. Which plea began Trin. 8 Fac. Reg. Rot. 330. 
Upon the pleading, and iſſue joined, and ſpecial verdict given, 
the caſe was ſuch. Thomas Combes copyholder in fee of ten 
acres of paſture in H. of the manor of Harmonſworth in the 
county of Middleſex, by his deed 22 November 5 E. 6. con- 
ſtituted and ordained William Combes and Stephen Erlie two 
copyho!d tenants of the ſame manor his lawful attornies, to 
ſurrender vice & nomine ſuo to the lord of the ſaid manor, the 
faid ten acres of paſture to the uſe of John Nicholas and his 


Julii anno 6 E. 6. the ſaid attornies tunc tenentes dom” per co- 
piam Rot” Cur* in eadem Cur” oftenderunt ſcriptum pred” gerens 
dat" prædict: 22 Now anno 5, ſupradicto, et iidem MWillielmus et 
Stephanus authoritate eis per præd literam altornatus dat” in plend 
cur” ſurſum reddiderunt in manus dim' præd' decem acras paſture 
ad opus & uſum præd Johannis Nicholas heredum et aſſignato- 
rum ſuorum, who was at the ſame Court admitted accordingly; 
and that within the ſaid manor there was not any cuſtom “ to 
ſurrender copyhold lands, &c. by letter of attorney, either in 
Court or out of Court. And if the ſaid ſurrender by letter 
of attorney of the faid lands held by copy, &c. was good or 
not, was the doubt which the Jury referred to the con- 

| N 3 ſideration 


heirs, and afterwards at a Court held of the ſaid manor 8 
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N replevin by William Atlee, againſt Daniel Banks and cc. Eat. 555. a. 


® See Car! hev 
270. 
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{«) 2 Roll Rep. ſideration of the Court. And this caſe was argued at the bar, 
$7.3 393 39+ in Michaelmas, Hillary, and Eaſter 'Terms, and in thistern, 
| Goh. 389, and in this it was alſo argued by the Juſtices at the Bench; 
x Roll. coo. and in this caſe two points were moved. 1. If a ſurrende 
x Leon. 36. could be made by force of the letter of attorney. 2. If the 
(5) Co. Lit. 59. a. i . . 
3 Roll. oo. tornies had purſued their authority. - 

c) 2 Bud. 252. As to the firſt it was unanimouſly agreed by all the Judge 

ry er in their ſeveral arguments, that the ſurrender in the caſe at ba 
— made by letter of (a) attorney, was good; and their rea 
4 Co. 84. a. was, becauſe every (5) copyholder having a cuſtomary eſtat 
— 4..19-% of inheritance, may de communi jure, without any particu's 
> Bulfr, 186, cuſtom, ſurrender his lands held by copy in full Court, and 

524 257- therefore in pleading the copyholder need not (c) alledye; 


2 J . 
95 $ KD. 4 cuſtom within the manor to ſurrender in Court ; for that which 


Br. Cuſt. 30 is the uſage por totam Angliam, is the (d) common law, a i 
Dy. 54. pl. 19. is held in 34 H. 8. Br. Cuſtom 59 & 34 H. 8. Dy. 54. quid 
Doc pi. habetur (e) conſuetudo inter mercatores per totam Angliam, &. 
1 46. is no good manner of alledging a cuſtom, for that is the 


2 Bulſtr. 2522 common law; and in the Book of Entries, Tit. Treſp. Din. 


4 Co. 26. fone Copybold 1. f. 568. no cuſtom is aliedged to enable av 
—_—_ "3x holder to ſurrender in full Court, no more than that a co. 


1 Leon. 328. pyholder may make a (/) leaſe for one year; becauſe that he 


Poph. 188. may do by the . 585 cuſtom of the realm, which is the con. 
— — mon law, vide Bratton, J. 2. c. 8. Then if a copybolder may 


Lit. Rep. 233. ſurrender his eſtate in Court by the general cuſtom of the 
Jones 249. realm, which is the common law, from thence it follows that 


Ms 23S he may do it by attorney, as a thing incident by the common 
G) 2 Roll. Rep. law: and that will more clearly appear if the reaſon of ſuch 
329, 393. things which a man cannot do by attorney be well conſidered, 
(07 33%; And therefore if a man has a bare authority coupled with: 
28, 29. truſt, as (g) executors have to ſell land, they cannot {ell by 
1 Roll. 330. attorney; but if a man has authority, as abſolute owner of the 


ER land, there he may do it by attorney, as Ce/tuy que uſe migit 
Gods. 314, 389. after the ſtatute of (i) 1 R. 3. and before the ſtatute of ( 7 
2 Roll, 330, H 8: for Ceſtuy que uſe had an abſolute authority to diſpoſe d 


e hag the land at his will, without any confidence repoſed in hin, 


207. a. as appears in 11 Eliz. Dyer 283. and there a judgment 
Beal. in A. cited in 25 H. 8. accordingly, againſt the opinion of font 
pr Beal. 2. Judges in 9 H. 7. ( 24. But in the caſe at bar, de 
pl. 10. a copyholder has a cuſtomary eſtate of inheritance, and nit 


1 Leon. 265. an authority or power only. Alſo there is a (n) diffe- 


e "a; ence betwixt a general abſolute power and authority 4 
775 K. 3. c. 1. Owner of the land, as aforeſaid, and a particular pou 
(#)27H.38. and authority (by him who has but a particular intereſt 
c. 10. ww 
Br. Feoffm. 43- 


(1) g H. 7. 26. a,. Godb. 314. Br. Feoffment al uſe 28, 3 Roll. Rep. 294. (#) Co, Lit. 5%) 
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tenant for life, the remainder in tail, &c. and A. has power 


he cannot make a leaſe by letter of attorney by force of his 
power, becauſe be bas but a particular power which is perſonal 


am at the aſſiſes in Suffolk in quadrageſſim' 24 El. by Wray 
and Anderſon Chief Juſtices, Juſtices of Aſſiſe there. Alſo 
there are ſome things perſonal, and fo inſeparably annexed to 
the perſon of a man, . that he cannot do them by another, as 


Treſpaſs 253- the lord may beat his villain for cauſe, or with- 
out cauſe, and the villian ſhall not have any remedy ; but if 
the lord commands another to beat his villain without cauſe, 
he ſhall have an aCtion of battery againſt him who beats him 
in ſuch caſe. So if the lord diſtrains the cattle of his tenant, 
although nothing be behind, “ the tenant for the reſpect and 
duty which belong to the lord, ſhall not have (e) freſpaſs vi et 
armis againſt him; but if the lord (4) commands his bailiff or 
ſervant in ſuch caſe to diſtrain where nothing is behind, the 
tenant ſhall have an action of treſpaſs vi & arms againſt the 
Bailiff or ſervant. 2 H. 4. 4. a. 11 H. 4. 78. b. 1 H. 6. 6. a. 
9 H. 7. 14. a. | 

Littleton in his chapter of Burgage holds, that where in a 
borough he who is ſeiſed of lands in fee may deviſe by cuftom, 
there the owner of ſuch land may deviſe that his (e) executors 
{hall fell, which they ſhall do as attornies to him, 3 E. 3. Co- 
ron. 310. by the cuſtom of a manor a freehold will paſs from 
one to another by ſurrender in Court, againſt the (/) will of 
the lord, and where the cuſtom is ſuch, the tenant may do it 
by attorney, vide 14 H. 4. 1. a. by Hankford, & vide 19 Aſſ. 
P. 9. . 

And it was ſaid, (g) as he to whoſe uſe a ſurrender is made 
may be admitted by attorney, ſo a copyholder may ſurrender 
by attorney in full Court : and the caſe of him to whoſe uſe 
ſeems the ſtronger caſe, becauſe he who is to be admitted is 
to do fealty, (%) which none can do tealy but he who ſhall 
be admitted, and therefore in ſuch caſe the lord may refuſe to 


he admit him by attorney; but (i) if he admits him by attorney, 
0 it is good enough. | | | 
er But Hil. 28 Eliz. in (4) Chapman's caſe it was held in the 
1 


K's. Bench, that where the cuſtom of a manor is, that the copy- 
holder out of Court may ſurrender into the hands of the lord of 
the manor by the hands of two cuſtomary tenants, who in effect 
are but inſtruments or (/) attornies of the copyholder to take his 
lurrender, that in ſuch caſe the copyholder by his attorney 
4 cannot 
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to make leaſes for life or years. And therefore if (a) A. be (a) 2 Roll. R ep 


Noll. 330. 


to make leaſes for 21 years rendering the ancient rent, &c. Palm. 436. 


to him; and ſo was it reſolved in the caſe of the lady Greſh- | 


doing of (6) homage and fealty : ſo it is held in 33 E. 3. (8) 2 Roll. Rep. 


393» 


Ge 


* Fincke's Law 
J. 3. c 6, See 


Rep. Q. A. 209. 


(e) 10 E. 4. 7. 2a. 


Fitz. Office del 
Court 7. 

Brook Office 

de] Court 29. 

11 H. 4. 78. b. 
4 Co. 11. b. 

2 Init. 105. 

Co, Lit. 127. 4. 
Stat. de Matled. 


c. 3. 
Flowd. 66. b. 
84. b. $5. a. 
(4) 2 Init. 105. 
Br. Treſpaſs 98. 


(e) Lit. fect. 169. 


Co. Lit. 112. b. 
113. a. 


(HDeCo. Lit. 59. 


b. 1 Roll. 562. 


(g) 1 Roll. 505. 


— 


(b) Co. Lit.68. * 


(i) 1 Roll. 505. 


(4) x Roll. 500, 
501. 


(1) Sty. 423. 


(a) Co. Lit. 59 · 
a, 1. Roll. 500. 


(5) x Roll. 501. 


(s) Lit. ſect. 75. 
Co. Lit, 60. a. 


(4) Hetl. y. 


(e) Lit. ſect. 77. 
Co. Lit, 61. 3. 
4 Co. 22. a. 


Dodd. and 
Stud. 21. a. 

1 Roll. 567. 

5 H. 7. 31. 2. 
41. 2. 

11 H. 4. 33. 2. 


Fitz. Cuſt. 9.11- 


Br. Cuſtom 15. 


(Z) 8 Co. 45. a. 


(4) 1 Leon. 36, 


(+) 1 Roll. 330, 
01 


oY 289. 
Moor 70, 71. 


in the name, and as the act of him who gives the * 


CouszEs's Caſe. Part II 


cannot ſurrender into the hands of the lord by the hands of tw 
copyhold tenants ; for inaſmuch as the ſurrender in ſuch eit 
ought to be warranted by the cuſtom, the ſurrender withoy 
ſpecial cuſtom to warrant it by attorney will not be good. Alf 
that was upon the matter by attorney to make a ſurrender 
others who are but attornies, for that is not warranted by the 
(a) particular cuſtom of the manor to make a ſurrender out a 
Court. But in the caſe at bar the common law, and no pr. 
ticular cuſtom warrants the ſurrender, and therefore it 
well be made according to the rule and reaſon of the comma 
law by attorney. But it was reſolved, that the attorney ought 
to (6) purſue the manner and form of the ſurrender in al 
points according to the cuſtom, as the copyholder himſelf 
ought to have done; as if the ſurrender by the cuſtom ought 
to be by the rod, or by any other thing, or in any other man- 
ner, the — ought to purſue it. And the Chief Juſtice 
faid, that the ſtile of a copyholder imports three things 
1. Nomen, his name. 2. Originem, his commencement, 
3. Titul' his aſſurance : his name is tenant by copy of court 
roll, for his (c) name is not tenant by court roll, but by co 
of court-roll, who is the ſole tenant in law that holds by copy 
of any record, charter; deed, or any other thing. 2. Hi 
commencement, ad voluntatem domini; for at the beginning he 
was but tenant at the will of the lord. 3. His title or afſur- 
ance, ſecundum conſuetudinem manerii, for the cuſtom of the 
manor has (4) fixed his eſtate, and aſſured the land to him f 
long as he doth his ſervices and duties, and performs the cul- 
toms of the manor. And therefore (e) Danby faith in 7 E.4 
19 a. that by the cuſtom he is as well inheritable to have the 
land, as tenant to hold his freehold by the common law. And 
it was reſolved that this caſe was ſtronger, becauſe the letter of 
attorney was made to thoſe who were tenants by copy, Kc. of 
the ſaid manor. But it was agreed, that where an (f) infant 
at the age of fifteen years may make a feoffment that he can. 
not do it by (g) attorney, becauſe a cuſtom which enables? 
perſon diſabled by the law, ought to be purſued, and an infant 
can do nothing to paſs any thing out of him by attorney: 
11 H. 4, 33. a. and it would be hard, if men in (h) priſon, 
or ſick, or beyond the ſea, could not make ſurrenders of thel 
lands held by copy for payment of their debts, or prefermem 
and advancement of their wives and children, &c. nota, 1 
der, this is the firſt caſe that I have known which was adjudgel 
in this point, | | 
2. It was reſolved, that when any has authority, as attorn 
to do any act, he ought to do it in bis (i) name who gie 
the authority; for he appoints the attorney to be in . 
place, and to repreſent his perſon; and therefore the attor'] 


cannot do it in his own name, nor as his proper act, but 


dart IX. Co us RES“s Caſe, 77 | 


ad where it was objected, that in the caſe at bar, that the 

tornies have made the ſurrender in their own names; for the 

ntry is Quod 11dem Willielmus et Stephanus, &c, ſurſum reddi- 

trunt, Sc. It was anſwered and reſolved per totam curiam, 

hat they have well purſued their authority : for firſt they | 
ewed their letter of attorney, and then they (a) authoritate (a) x Roll. 507. 
is per præd literam attornat dat! ſurſum reddiderunt, &c. which 

s as much as to ſay, as if they had ſaid, we as attornies of 

homas Combes ſurrender, &c. and both theſe ways are ſuf- 

cient ; as he who has a letter of attorney to deliver ſeiſin 

faith, I as attorney to J. S. deliver you ſeiſin; or I by force of 

a (this) letter of attorney deliver you ſeiſin; and all that is 

well done, and a good purſuance of his authority : but if 

attornies have power by writing to make leaſes by indenture 

for years, &c. they cannot make indentures in their own | | 
names, but in the name of him who gives them warrant. But 
if a man by his will in writing deviſes that his executors ſhall 

ſell his land, and dies, there the executors in their own (5) (5) Roll. 330. 

name may ſell the land for neceſſity, becauſe he who gives PY: 251. pl. 89. | 
them authority by his will (which takes effect after his death) | 
is dead; and yet in ſuch caſe the vendee is in by the deviſor. 
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1 Brownl. 133. He PEYTOE brought an Ejectiane firme agi 
1 


— — — . >_> — 


Dy. 226. pl. 40. and inheritance ſhall be reveſted in the leſſor; and the ent! 


Q rSalk, 254: H E N R Y P E Y T O E's Caſe. 
Mich. 9 Jacobi 1. 


In the Common Pleas. 


2 Browal. 128. 
Palm. 111. 


Godb. 149. 


Robert Chitty and Agnes his wife, and Alice Derby: 

re, of a houſe and a garden in Godalming in the county d 
Surry, on a demiſe made by Anne Hook, 7 Aprilis 8 ac. ſu 
five years, and that the defendants the 1oth day of April i 
the ſame year ejected him, &c. And the defendants pleaded, 
that after the treſpaſs and ejectment, ſc. 10 Maii anno 8 ſupre 
difto apud Godalming pred talis inter Robertum et præſas Hm 
ricum, tam de tranſgreſſione et ejectione præd' quam de omnitu 
alus querelts, debitis, et debatis inter eos ante tunc habit' falli, 
frve perpetratis, &c. habebatur concordia ; that in ſatisfaCtion of 
them the ſaid Robert one of the defendants ſhould pay to the 

plaintiff 61. 10s. at the feaſt of St. Michael the Archangt 

then next following; and that for the true payment there! 

(%) Raym. 203- he ſhould become bound in a (a) bond of 131. and pleaded 
the performance thereof, and the receipt of the ſaid ſum i 

the ſaid feaſt accordingly ; and thereupon the plaintiff ce. 

murred in law; and this caſe was argued at the bar by tht 

Serjeants; and it was objected, that this action of Ejetin 

n firme is in the realty, and therein the poſſeſſion ſhall be rec 
131. vered by Habere facias poſſeſſionem, and thereby the poſſeſan 
9 8 P! of the plaintiff pending the writ ſhall (6) abate his writ, 25 
Er. El. 3 is adjudged in 6 Eliz. Dyer 226. for in this action the terms 
2 Roll,Rep.181. to be recovered. So in Ejectione firme, (c) ancient demeſte 
2 Anderſ. 178. is a good plea, as it is adjudged in Alden's caſe in the Fill 


Brownl. 129, 
520) 585. part of my Reports, f. 105. a. becauſe it taſtes of the gn 


part IX. PeyToOE's Caſe; 


and in actions concerning the (a) realty, although it be but a 
thattel real, accord is no plea ; and therefore it is adjudged 
(b) 11 H. 7. 13 b. That in an action of waſte againſt leſſee 
for years, an accord executed is no plea, becauſe it is mixt 
with the realty 3 pari ratione in Zjectione firme. Alſo they 
elied much upon two rules put inthecaſein 7 E. b. between An- 
orewand Boughey, Dyer 75. theone rule that in all caſes where 
nothing but (c) amends are to be recovered in damages, there 


this caſe of Ejectione firme, aliquid amplius et magis dignum hall 
be recovered than damages, /c. the (4) term : the other rule 
there put, is, in all actions grounded upon a wrong, as 
treſpaſs, conſpiracy, maintenance, and hujuſmodi, where 
nothing in certainty is demanded, nor to be recovered, but 
(e) damages, concord is a good plea; but in this caſe the 
action is brought for the recovery of the poſſeſſion of the houſe 
and land demiſed in certain. But it was granted, that if the 
term incurs pending the writ, there accord is a good plea, be- 
cauſe nothing ſhall be recovered but damages: ſo in an action 
of waſte againſt leſſee for years in the // tenuit and queſtion 
was made arguendo amongſt the Serjeants, what ſhould be the 
reaſon why when a man 1s bound to deliver a horſe, &c. or to 
do any collateral act, (g) the obligor cannot by accord betwixt 
them, give money or other valuable thing in ſatisfaction 
thereof, as well as where he is bound to pay money, there he 
may give an horſe, or any other valuable thing in ſatisfaction 
thereof. 

And firſt it was unanimouſly reſolved per tot” cur”, that the 
accord in this (5) caſe was a good plea: for in all actions 
which ſuppoſe the wrong to be done (:) vi et ar mis, (where 
Capias and Exigent lie at the common law, as appears in 40 
E. 3. 25. a. 35 H. 6 6. a. b. 22 E. 4. 11. b. Plow. Com. in 
Lord Berkley's caſe) there accord is a good plea, for the 
redemption of his body from impriſonment, ſo that men ma 
do their buſineſs, which is good for the commonwealth. And 
it was obſerved that this action of Ejecliane firme includes in 
tlelf an action of (&) treſpaſs, as appears by the commence- 
ment, the body, and the concluſion of the writ; ſor this 
writ begins Si a fecerit te ſecurum de clamore ſus proſequend” pone, 
c. and in the like manner begins the writ of treſpaſs; the 
body of the writ of Zjectione firme, quare di & armis unum 
meſſuag*, &c. intravit, &c and the writ of the treſpilſs is, 
Ruare unum meſſuagium fregit, et (1) mtravit, &c. and all the 
addition in the Zjectione firme is, Et ipſum a firmd 
ſua inde ejecit: the concluſion of both is, Et alia enor- 
mia intulit ad grave damnum; and therefore the 


treſpaſs, 
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(a) 6 Co. 43. b. 
2 Brownl. * 


(5) 6 Co. 43. b. 

Br. Accord. 13. 

Poſtea 78. b. 

2 Brownl. 128, 

129. Cro.El.357. 


* " (e) Dy. 75. pl. 2 5. | 
\ concord with an execution thereof is a good plea; but in 


octrin. pl. 19. 
2 Brownl, 131. 


(a) Cr. Car 88. 
Poſtea 78. b. 
5 Co. 105. as 


(e) Dy. 75. pl. 27. 
6 Co. 44. . 


{f) 1 Roll. 266. 
6 Co. 44. a. 


Doctr. pl. 17. 


(g) co. Lit. 
212. b. 
Pottea 79. 3. 


1 Rcll. 455,456. 


(5) DoAtrin. pl. 
18 


Roll 266,267, 
2 Roll. Rep. 181. 
1 Brownl. 133. 
2 Brownl. 128, 
129, 131, 132, 


Y 133. Godb. 149. 


(i) 1 Brownl., 


134. 
2 Brownl. 132. 
(4) Cr. El. 622, 


Ur. N. B. 86. L. 


- 
A 
ö 


() Doct. pl. 15. 
(5) Doctrin. pl. 

18. Antea 78. a. 
Godb. 149. 

1 Roll. 266,267. 
2 Roll. Rep. 181. 
1 Brownl. 133. 


2 Brownl. 128, f 


129, 131, 132, 

133. 

c) 4 E. 3. e. 7. 
4) Br. Quare 

ejecit infra, 

&c. 4. 

Br. Execut. 45- 

Fitz, Execut, 53. 

4 E. 4. 8. 2. 

2 Brownl, 129, 
130, 131, 133. 

(e) 2 Brownl. 
133. 

# Poſtea 80. a. 

(f) 2 Brownl. 


133. 

Doct. pl. x7, 18. 
6 Co. 473» 44+ a. 
(gs) 2 Brownl, 
128, 129, 130. 
Do&. pl. 18. 

6 Co. 43. b. 

(Þ) 2 Browal. 
128, 129, 
Poſtea 80. 

(i) 6 Co. 43. b. 
Antea 78. a. 
Br. Accord. 13. 
2 Brownl. 128, 
129, 132. 

Cr. El. 357. 

( 2 Brownl. 
132. 2 Inſt. 307. 
(1) 2 Brownl, 


128, 129, 130, 
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Cr. Jac. 100. 
Cr. El. 357. 

6 Co 44 3. 

1 Roll. 266. 
DoR. pl. 17, 19. 
(m) O. Benlow 
4. N. Benlow 
35. Moor 6. 

(n) Fitz. Acc. 2. 
Doct. pl. 16, 19. 
2 Brownl. 131. 


PeyTor's Caſe, Part I 


treſpaſs is a great part of the action of jiectione firmg, yy 
the treſpaſs and ejectment are ſo woven and mixt togethe 
that they cannot be ſevered. And without queſtion in 
treſpaſs accord is a good plea, and by conſequence in 
Ejectione firme. And the entry in an Ejectione firmæ is, |, 
r franſe et ejeftionts firme, And in H. 4. 6. b. itz 

eld, that by force of the act of 4 E. 3. cap. 6, (c) whis 
ives an action of treſpaſs de bonis aſportarts in vitd teflatyr, 
that the (d) executors ſhall have Ejectione firmæ of ejeQtmen 
in vita teſtatoris, becauſe that is an action of treſpaſs. Andi 
44 E. 3. 22. the action of Eje&ione firme is called action q 
(e) treſpaſs. And in * 6 R. 2. Ejectione firmæ 2. that it 
an action of treſpaſs in its nature: Trin. 26 H. 6. Rot. 2 
coram Rege, in an appeal of (%) maihem, the writ is felmic 
yet for as much as it includes treſpaſs, accord is adjudget 
to be a good plea. And it was alſo reſolved, that in (g) n. 
viſhment of ward, accord is a good plea; becauſe in th 
action at the common law proceſs of outlawry lay; and g 
upon the ſtat. of W. 2. c. 35. And therefore it appears, thi 
this caſe is not like an action of waſte againſt leſſee for yea, 
nor to the writ of ( Quare ejecit infra term', which is, Yu 
ei deforctat, & c and without vi et armis and yet, for as much 
as in theſe alſo but a chattel ſhall be recovered, accord is; 
good plea. And therefore as to the caſe of action of waſte, i 
(i) 11 H. 7. 13. b. it was anſwered that the caſe is ill printed; 
for, 1. If it had been really adjudged in 11 H. 7. the ane 
caſe would never have been argued again by the Serjeants and 
Judges in 13 Hf. 7. 2. And in (4) 16 H. 7. Garr. 97.0 
Fitz. it was held, that in an action of (1) waſte, againſt leſke 
for years, accord is a good plea; which the ſame Judge 
would not have done, if they themſelves had adjudged tht 
ſame caſe to the contrary in ſo ſhort time before. Alſo di. 
gent ſearch by the Prothonotaries has been made for tit 
record of the ſaid caſe of 11 f. 7. and none can be found 
And in Hil. 6 E. 6. reported by Serjeant Bendloes it ws 
held per totam curiam in C. B. that in an action of (n) wall 
againſt leſſee for years, accord is a good plea. And it va 
reſolved, that the ſaid rule in 7 E. 6. was conſonant to li 
ſe. that where nothing but amends is to be recovered in & 
mages, there an accord is a good plea, but that doth nd 
impugn, that although a chattel real or perſonal is alſo to be 
recovered, that accord ſhall be no plea; for in detinue 
(n) charters concerning the freehold and inheritance a 
land, the charters themſelves ſhall be recovered, and yet i 
ſuch caſe accord is a good plea, as it is held in 7 E. 4 
23. b. The ſame law of detinue of an horſe, or tt! 


perſonal goods: and the other rule is alſo true, " 
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as to the firſt, it does not imply the negative; for where cer- 6 Co. 44. 
tainty is to be recovered, accord alſo is a good plea, as in the 
caſe of (a) detinue of charters: in an action of (5) debt on (% ate, 58. b. 
a leaſe for years, there is a ceftain demand, and yet accord is (% Br. Accord, 
a good plea, as it is held in 47 E. 3 24. a. b. & 10 H. 7. 24. << By Brownl, 
a. 2 R. 3. Det. 100. 
And in this caſe, to ſatisfy the ſaid queſtion moved amongſt 
the Serjeants, a difference was taken between a condition in 
a deed to do a (c) collateral act, as to be bound in a ſtatute to (e) 1 Roll. 455, 
make a feoffment, to yield a true account, et /imilza, for there _ 4 2 
accord with execution for money or other thing, is no ſatis- 1 Roll. Rep. 296, 
tion to ſave the forfeiture of the condition; for the con- 297. Cr. El. 46, 
tract being made by writing to do ſuch collateral act, cannot 855 48 9255 
without writing in ſuch caſe be altered, as it is held in 12 E. — Ip b. 
4. 23. a. b. 9 H. 7. 4. 4 H. 8. Dyer 1. &c. But when the Pck. 145. b. 
condition in a deed by the original contract of the parties is 8 
to pay money, there by accord amongſt the parties, any other a5 
thing may be given in ſatisfaction of the money; for as the 
philoſopher ſaith, (4) nummus eſl menſura rerum commutandarum, (4) 2 Brownl, 
which agrees with a rule in law, Res per pecuniam æſtimatur, * My: Ta 
et non pecunia per res, and in this ſenſe it is true guod De jj 
obediunt omnia : but ſo is not any other thing, and it is not 
material, whether the money mentioned in the condition be 
a collateral ſum, or be parcel of the bond or not; for if a man be 
bound by bond in 200 (e) quarters of wheat, upon condition (e) 1 Roll. 456, 
to pay 201. the obligor may, by accord betwixt them, give 
him an horſe, or a gold ring, &c. in ſatisfaction of the mo- 
ney, although the money in ſuch caſe is collateral to the bond: 
and therefore if a man (/) enfeoffs another by deed, upon (/½) 1 Roll. 456. 
condition that the feoffor ſhall pay a ſum of money, &c. the 
feoffor may by accord betwixt them give the feoffee an horſe, 
or a gold ring, &c. in ſatisfaction; and yet the money in 
ſuch caſe is (g) collateral, having regard to the land; for if (g) Oo. Lit. 
tender be made and refuſal, he ſhall never pay the money; “ 
ergo it is a mere collateral, guia reprobata pecunia in hoc caſu 6 Mod. 35. 
liberat ſolventem; and therewith agrees Lit. cap. Conditions, 
79. b. So if a man by bond be bound in 100 (4) quarters of (+) Co. Lit. 207. 
wheat, upon condition to pay 50 quarters, he cannot give mo- * * —— 
bl 
ney or other thing in ſatisfaCtion thereof, becauſe the contract 
originally was not for money, but for a collateral thing: and 
in ſuch caſe if the obligor tenders it at the day, and the other 
| rekuſe, he ſhall plead it, without ſaying it is (i) yet ready, becauſe (0) 1 Roll. 472. 
corn is lenum per iturum, and it is a charge to the obligor to keep it; dy. — 2 2 
and Dog. pl. 390. a 


G 
3 


d 


(a) 1 Roll. 472. 
Cr. El. 755. 
Co, Lit, 207. a. 
Doct. pl. 390, 


321. 

(6) Fitz. Det. 5 5. 
Br. touts tempo 
priſt. 4 
(c) 1 Roll. 456. 
Black. Com. 
vo. 16. 


(d) 2 Brownl, 


132. 

1 Roll. Rep. 297. 
DoR. pl. 17. 
Co. Lit. 36. b. 


Dy. 91. pl. 12. 
(e) Doct. pl. 15, 


Roll. 129. 


2 Jon. 6, 158. 
Raym. 450» 


(f) 6 co. . a. 
9. 
11 Co. 60. a. 
Hard. 128. 


a. 45. 8, 


odb. 242. 
Bulſtr. 98. 


(s) 6 Co. 43- b. 
Cr. Jac. 99, 100. 
Noy 110. 
2 Roll. Rep. 188. 

þ 


(5) Fitz. Bar. 37. 


Co. 117. b. 
all. 49. 


and fo it was held in 28 H. 8. in the Common Pleas, as Cu 


PzyTot's Caſe, Part If 


rel has reported. So if a man be bound in a ſtatute tecogt 
zance, or bond; and afterwards a defeaſance is made tg 
a leſs ſum, now this ſum in the defeafance is collateral; 2 
therefore if the obligor (a) tenders it at the day, and it in 
fuſed, the obligee loſes it for ever, as it is held in (5) 134 
6. 2. a. b. and yet in ſuch caſe the obligor by accord benen 
them, may give an horſe, &c. in ſatisfaction of the money 
the defeaſance, for the contract was originally for money 
But if a man by contract, or a/ſſump/it (without (c) deed) ben 
deliver an horſe, or to build an houſe, or to do any og 
collateral thing, there money may be paid by accord in fat 
faction of ſuch contract: for as a contract upon conſideraia 
may commence by word, ſo by agreement by word for an 
valuable conſideration, it may be diffolved ; and fo you wil 
better underſtand the reaſon of your books, in 12 H. 4. 
a. b. 33 H. 6. 2. a. b. 22 H. 6. 58. 7 E. 4. 4. b. 20 E. 
1. b. (3) 13 H. 7. 4. b. 9 H. 7. 4. 18. a. 16 Hl. 7. 13 
4 H. 8. Dyer 1. 9 H. 8. 12. 22 E. 3. 5. a. 26 E. 3. Annuity yg 
But it was reſolved that a right or title of (4) freehold cu 
not be barred by any accord with collateral ſatis faction, although 
the ſatisfaction is of as high a nature as the right of freehold 
as appears in Vernon's caſe in the Fourth Part of my Report 
f. 1. a. b. Long 5 E. 4. 22. & 1 Mar. Dyer 91. 

And every accord ought to be full, (e) perfect and com. 
plete : for it divers things are to be performed by the accord 
the performance of part is not ſufficient, but all ought to K 
performed; and therewith agree 17 E. 4.2 b. 6 H. 7. 10 
a. Plow. Com. 5. a. Alſo if the thing be to be performed ata di 
to come, tender and refuſal is not ſufficient without actul 
ſatisfaction and acceptance. | 

And accords are favoured in law, becauſe expedit reipullis 
ut fit (/) fins litium : et concordia paruve res creſcunt, — 
maxime dilabuntur. Vide 30 E. 3. 4. 22 E. 4 25. Theor 
ſhop of Bath's caſe. 11 R. 2. Barr. 243. 16 E 4. 11. 10 En 
Dyer 356. And in a writ of covenant for want of reparationz 
although the action is founded on a deed, yet is mixt wil 
wrong, for which damages ſhall be recovered, it was a0. 
judged Paſch. 3 Fac. Rot. 1033. between Eden (g) a 

lake, that accord with ſatisfaction was a good plea in bar. 

And it was reſolved in the caſe at bar, that the accord ad 
ſatisfaction by one ſhould diſcharge all the ejectors and it! 
paſſers Vide 13 E. 4 1. b. 35 H. 6.6.a b. 6 H. 7. (0 26 H 6 
Barr. F. And that of ancient time the term was recovered" 
EZject firm', as appears by Bract. lib. 4. c. 36. f. 220. in tra 
aſſiſd nouæ diſſeiſinæ. Dit? efl ſupra qualiter quis Oy * 


art IX. PEVYTOkE's Caſe: 


it ejetus de libero tenemento ſuo. Nunc dicendum ęſi fi quis 
ciatur de uſufructu, vel uſu et habitatione alicujus tenement! 
14 tenuit ad terminum annorum, ante ierminum ſuum : and 
ere againſt the leſſor he ſaith that the lefſee ſhall have a writ 
h conventione, againſt his vendee he ſhall have a Quare ejecit 
-1 terminum, and as well againſt the leſſor as verſus extras 
um cjeftione firme : and there a little after he faith, Nen 
azis potuerit aliguis firmarium ejicere de firms ſud, quam tenentem 
quem de libero tenemento ſuo, et unde fi ille egecerit qui tradidit 


R 8 


=> 


i tradidit ejecerit, fi hoc cum authoritate et voluntate tradentis ; 
erque tenetur hoc judicio, unus propter factum, alius propter au- 
uritatem. Si autem fine voluntate, tune tenetur ejeclor utrigque 
m dom. proprietatis quam firmario, fir mario per iſtud breve, 
mino proprietatis per aſſiſam nove diſſeiſinæ, et unus rehabeat 
rminum cum damnis, et altus liberum tenementum ſuum fine dam- 
u. By which it appears how the law was taken in the reign 
H. z. in which time Bracton wrote, In 3 E. 1. Quare ejecit 
a terminum, 4. it was adjudged, that the plaintiff in that 


7” 2 a= = 5 557 =. #- 


wdgments are given in 18 E. 2. and 20 E. 2. ibid. pl. 5. & 6. 
hich agree with Bracton, and with him F. N. B. (a) 197. 
38 Aff p. . and 12 H. 4. 10. b. in Ejectione cuſtodiæ, the 
rm ſhall be recovered, pari ratione in Ejectione firm'. Vide 
4 E. 3. 22. in Oyer and Terminer. And it is held in 11 
1. ö. 6. b. that although the term incurs pending the writ of 
je? firm? the writ ſhall abate, 7 H. 4. 16. 12 H. 6.8. 33 
6. 42. 38 H. 6. 27. 7 E. 4. 6. 21 E. 4. 30. & 13 fl. 7. 
. that the term ſhall be recovered in Ejec firm. And 14 
7. in Ejec“ firm' brought againſt a ſtranger in the Common 
Fleas, the plaintiff had judgment to recover his term, and 


nent was affirmed, and execution awarded to the plaintiff. 
And in anne 17 H. 8. ſuch judgment was given in the Com- 
non Pleas, that the plaintiff in Ejec firm' ſhould recover his 
erm and damages, as Fitzh. Juſtice reports in his N. B. 220. 
„ and the book in 6 R. 2. Ejef firm' is ill reported, for it 
ems that the court agreed only to the ſaying of Belknap, 
at if the leſſee be ouſted by the leſſor, that he might recover 
us term in a writ of covenant : and afterwards in the fame 
ale Belknap faith, that at the common law, if the leſſee be 
buſted by a ſtranger Ejeci firm” lies, and to what purpoſe was 
his writ inſtituted, if thereby the term ſhall not be recovered, 
or he {hall not recover damages but for the ejectment only. 
de 12 (19) H. 6. 56. 37 H. 6.8. 


Kcordisa goodplea, Afterwards in the principal caſe judgm. was 
| given 


nam, i. poſſelſionem, reflituat cum damnis : ft autem alius quam 


ion ſhould recover his term and damages: and the like 


(a) F. N. B. 
197. E 


hereupon the defendant brought a writ of error, and the judg- 


Fitz. Ejectione 
fitmæ 2. 


And in was reſolved, in a writ of Quare ejecit infra termin, 2 Brownl. 128, 


129. 
Antea 78. a, 
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I P EYTOE's Caſe, Part It 


iven againſt the plaintiff, Nota reader, the beſt and met 
(«) DoR. pl. 19. ſecure (a) form of pleading of an accord, is to plead it 
way of ſatisfaction, and not by way of accord; for if h. 
pleads it by way of accord, he ought to plead the preciſe exe. 
cution thereof in the whole, and if he fails of any 
thereof, his plea is inſufficient ; but by way of ſatisfaction he 
ſhall plead no more, than that the defendant paid the plain 
tiff 61. 10 8. in full ſatisfaction of the ſame action, which the 
plaintiff received, &c. judgment if action? and this is wel 
(3) DoRt. pl. 16. approved by the book in 19 H. 6. 29. b. in a writ of (5) Fg. 
Fitz. Bar. 26. ger of falſe Deeds; Markham Serjeant for the defendant, by d 
— proteſtation that he did not forge, for plea faid, that the defer. 
dant gave the plaintiff a gallon of wine in ſatisfaction of the 
action, which gallon of wine the plaintiff accepted, &c. judg. 
ment if action ? and there Forteſcue Serjeant of counſel with 
the plaintiff: It is no plea, unleſs you fay, that there was an 
accord betwixt the plaintiff and defendant, &c. Newton 
the Chief Juſtice who gave the rule in the caſe: It is the bet 
pleading as Markham has pleaded in my opinion, and ub- 
ſtantial enough; for if he has given the plaintiff a gallon of 
wine for the ſame treſpaſs, which the plaintiff has received, 
what would you then? &c. And afterwards Forteſcue de. 
nied the receipt of the gallon of wine in ſatisfaction of that 


treſpaſs. 


[See Carthew 348. And note, the plea muſt be, that it 
was given in Satisfaction, and alſo that the plaintiff receied 
it in SatisfaQion, ] 
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AGNES GOR E's Cale. 


Mich. 9 Jacobi 1, 


EFORE Fleming Chief Juſtice, and Tanfield Chief Ba- 

ron, Juſtices of aſſiſe, this caſe happened in their weſtern 
circuit. Agnes the daughter of Roper married one Gore, 
Gore fell fick, Roper the father in good will to the faid Gore 
his ſon-in-law, went to one Dr. Gray a phyſician for his ad- 
vice, who made a receipt directed to one Martin his Apothe- 
cary, for an electuary to be made, which the ſaid Martin did, 
and ſent it to the ſaid Gore; Agnes the wite of Gore ſecretly 
mixed ratſbane with the eleCtuary, to the intent therewith to 
poiſon her huſband, and afterward, 18 Maii, ſhe gave part of 
it to her huſhand, who eat thereof and immediately became 
grievouſly fick ; the ſame day Roper the father eat of it, and im- 
mediately alſo became ſick, 19 Maii C. eat part of it, and he 
likewiſe fell fick ; but they all recovered and yet are alive. 
The faid Roper obſerving the operation of the ſaid electuary, 
carried the faid box with the ſaid electuary 21 Mar: to the ſaid 
Gray the phyſician, and informed him of the ſaid accidents, 
who ſent for the ſaid Martin the apothecary, and aſked him 
it he had made the ſaid electuaty according to his direction, 
who anſwered that he had, in all things but in one, 
which he had not in his ſhop, but put in another thing 


or 


Jenk. Cent.,2gv, 


ol the ſame operation, which the ſaid Doctor Gray well 


approved of; whereupon Martin the apothecary ſaid, To the 
end you may know that I have not put any thing in it, 
which I myſelf will not eat, I will here before you eat part 
of it, and thereupon Martin took the box, and with his 

Vol. V. DOE ath 7-0 knite 


——U— — 
"Web" 


fa) Male's Pl. 


Jenk. Cent. 290. 


(5) PI. com 


(c) Pl. com. 


(4) Pl. Com. 
Hale's Pl. Cor. 


(00 3 Inſt. 51. 


Acxts Gokk's Caſe. Part Ix 


knife mingled and ſtirred id el 
and eat part of it, of Hr —_ — 
lowing. 'The queſtion was, if „ 
8 » 1t upon all this matter A 
op itte : murder. And this caſe was delivered in Ks * 
1 : e Judges of England to have their opinions i 2 
n the doubt was, becauſe Martin himſelf of hi 2 
without incitation or procurement of any, not o 10 pars 
= electuary, but he himſelf mingled and flirred ; 2 
P ich mixing and ſtirring had ſo incorporated the * i * 
e electuary, that it made the operation more f Beile tha 
the mixture which the ſaid Agnes had made; mig _ 
withſtanding the mixture which Agnes had ue Nig wr * 
5 : bod _ but yet live, but the mixture which Ur 
n wr y mingling and ſtirring of it with his kniſe 
ra- Nee 1 po power more forcible, and was the 
And i f 
a difference between this * pant; ray rg i Pl wo 
hab #74 was the queſtion. e 
nd it was reſolved by all the Judges tha 
a". rg _—_ (a) murder of 45 1d 1 _— 
donc urderous intention in putti | 
ſon into the electuary to kill "ol 1 wt o ergy Jap: 
which thence enſued ; /c. the death of the faid Martin; for th 
putting of the poiſon into the electuary is the occaſion and 
cauſe; and the poiſoning and death of the faid Martin is the 
event, quia eventus eft qui ex cauſa ſequitur, et dicuntur eventi 
quia ex cauſis eventunt, and the ſtirring 'of the electary by 
Martin with his knife without the putting in of the ciſa b 
_— 2 * "Ow ery the cauſe of his death. g ; 
it was alſo re olved, that if A. puts poiſon 1 ( 
wine, &c. to the intent to poiſon B. — ad pop mrs — 
he ſuppoſes B. will come and drink of it, and by (6) accident 
C. (to whom A. has no malice) comes, and of his own head 
takes the pot and drinks of it, of which poiſon he dies, it i 
murder in A. for the law couples the event with the intention 
and the end with the cauſe ; and in the ſame caſe if C. think 
ing that ſugar is in the wine, ſtirs it with a knife, and drink 
of it, it will not alter the caſe ; for the King by reaſon of the 
putting in of the poiſon with a murderous intent, has loſt a 
(e) ſubject; and therefore in law he who ſo put in the 
poiſon with an ill and felonious intent, ſhall anſwer for it 
But it one prepares ratſbane to kill (4) rats and mice, of 
other vermin, and leaves it in certain places to that pur- 
poſe, and with no ill intent, and one finding it cats of ib 
is is not felony, becauſe he who prepares the poiſon ha 
no ill or felonious intent; but whea one prepares poi 


ſon with a felonious intent to kill (e) any reaſonable crea- 
tures 


part IX. Acxts Gore's Caſe; 


ture, whatſoever reaſonable creature is thereby killed, he who 
has the ill and felonious intent ſhall be puniſhed for it, for 
he is as great an offender, as if his intent againſt the other 
perſon had taken effect. And if the law ſhould not be ſuch, 
this horible and heinous offence would be unpuniſhed ; which 
would be miſchievous, and a great defect in the law, 


Q 2 HENRY 


Prowalev. 


Replevin. 


Cognizanee. 


HENRY CONNY's Caſe. 


Trin. 6 Jac. 1. in C. B. Rot: 1611. 


Artholomew Colepit was ſummoned to anſwer to John 
Crane of a plea, wherefore he took the cattle of the ſaid 

John and them unjuſtly detained againſt gages and pledge, 
&c. and whereupon the ſaid John by Tho. Gunton his attor- 
ney complaineth, that the aforeſaid Bartholomew on the 19th 
day of October in the 5th year of the reign of the lord the 
now King, at Tidde St. Giles's, in a certain place there, con. 
taining in it two acres of paſture, the cattle that is to ſay, three 
ſteers of the ſaid John took, and them unjuſtly detained againſt 
gages and pledges, until, &c. whereupon he faith, that he 5 
injured, and hath damage to the value of 201, and thereof he 
bringeth ſuit, &c. And the aforeſaid Bartholomew, by Wil. 
Davy his attorney, cometh and defendeth the ſorce and injury 
when, &c. and as Bailiff of J. Welby, Eſq. doth well ac 
knowledge the taking of the cattle aforeſaid, in the ſaid place 
in which, &c. and juſtly, &c, becauſe he ſaith, that the faid 
place in which it is ſuppoſed the taking of the cattle afore- 
faid to be done, doth contain, and at the aforeſaid time when 
it is ſuppoſed the aforeſaid taking to be done, did contain in 
itſelf, two acres of paſture with the appurtenances in Tide 
St. Giles's aforeſaid, lying there in a certain field called Soul- 
graft-field, near the lands foot of Richard Welby, Get. 
ſometimes Richard Delaland, on the part of the north, and he 
Kirkland on the part of the weſt; and that one Henry Con- 
ny, Eſq. before the ſaid time when, &c. was ſeiſed of the 
aforeſaid two acres of paſture with the appurtenances in 


which, &c. in his demeſne as of fee, and held the ſame of 
one William Stermin, Eſq. as of his manor of Richards with 


the appurtenances in Tidde St. Giles aforeſaid, by ſealty, and 
the rent of 13d. yearly, at the feaſt of St. Michael the Arch- 
angel to be paid, as alſo by the ſervice of doing ſuit at 


the Court of the ſaid William Stermin of his manor * 
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patt IX. Plead. in HENRY Conny?'s Caſe. 


from three weeks to three weeks, upon reaſonable warning at the 
manor aforeſaid to be holden : of which ſervices the ſaid William 
Stermin was ſeiſed by the hands of the aforeſaid Henry Conny, as 
by the hands of his very tenant, that is to ſay, of the fealty and 
ſvit of court aforeſaid as of fee and right, and of the rent afore- 
(aid in his demeſne as of fee ; of which manor with the appurte- 
nances the aforeſaid William Stermin was ſeiſed in his demeſne as 
of fee, and ſo thereof being ſeiſed, the aforeſaid William Stermin 
before the ſaid time when, &c. of the aforeſaid manor with the 
appurtenances the aforeſaid John Welby enfeoffed, to have and 
to hold to the ſaid John We'ry, his heirs and afligns for ever, 
To which feoffment by the aforeſaid W. Stermin to the aforeſaid 
John Welby in form aforeſaid made, the aforeſaid Henry Conny 
afterwards, and before the ſaid time when, &c. that is to ſay, on 
the firſt day of November in the firſt year of the reign of the lord 
the now King, then of the aforeſaid two acres of lands with the 
appurtenances in form aforeſaid being ſeiſed at Tidde St. Giles's 
aforeſaid, attorned : by virtue of which feoffment and attornment 
aforeſaid, the aid John Welby was and yet is ſeiſed of the manor 
atoreſaid, with the appurtenances in his demeſne as of fee ; and 
becauſe 48. and 4d. of the rent aforeſaid, for four whole years, 
was at the feaſt of St. Michael the Archangel, in the 5th year of 
the reign of the lord the now King, and after the attornment afore- 
ſaid, in form aforeſaid had, to the aforeſaid John Welby, at the 
aforeſaid time when, &c. being behind, not paid, the ſaid Bar- 


knowledge the taking of the cattle aforeſaid, in the aforeſaid 
place in which, &c, for the aforeſaid four ſhillings and four 
pence of the rent aforeſaid ſo being behind, and juſtly, &c. as 
withia his fee and lordſhip, And the aforeſaid John Crane ſaith, 
that the aforeſaid Bartholomew, as Bailiff of the ſaid John Wel- 
by, for the cauſe above alledged ought not to acknowledge the 
taking of the cattle aforeſaid in the aforeſaid place in which, 
be. to be juſt, becauſe proteſting that the aforeſaid Henry Con- 
ny held not the aforeſaid two acres of land with the appurte- 
nances, of the aforeſaid William Stermin as of his manor of 
Richards aforeſaid, by fealty and the rent of thirtcen pence, to 
be paid in every year at the feaſt of St. Michael, as alſo by the 
ſervice of doing ſuit at the Court of the ſaid William Stermin of 
bis manor aforeiaid, from three weeks to three weeks, upon rea- 
lonable warning, at that manor to be holden, as the ſaid Bartho- 
lomew above hath alledged, for plea he ſaith, that the aforeſaid 
enry, before the time of the taking aforeſaid done, and at the 
ume of the taking, &c. was and yet is ſeiſed of the aforeſaid two 
ares of paſture with the appurtenances in his demeſne as of fee, 
1 held che ſame of Martin by Divine Providence then Biſhop 
at «ty, as of his manor of Tidde St. Giles's with the appurte- 
ud "Tray in Tidde St. Giles's aforeſaid, by fealty only for all ſer- 
* os; ere this, that the aforeſaid Henry, at Tidde St. Giles's 
po ac, to the aforeſaid ], Welby attorned tenant, in manner and 

Ip as the ſaid Bartholomew above hath alledged. And this he is 
+a verify, Wherefore forafmuch as the aforeſaid Barthol. the 
lg of the cattle aforeſaid, in the aforeſaid place in which, &c. 
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tholomew as Bailiff of the aforeſaid John Welby doth well ac- 


Plea in bar. 


Ref lea tion to 
the plea in bar. 


Plead. in HENRY Coxxv's Caſe; Patt lx 


above acknowledgeth, the ſaid John prays judgment and his d. 
mages, by the occaſion of taking the ſaid cattle to be to him ad 
judged, &c, And the aforeſaid Bartholomew, as before fac 
that the ſaid Henry did attorn tenant to the aforeſaid John Welby, 
in manner and form as the ſaid Bartholomew above hath alled ky 
and of this he puts himſelf upon the country; and the ſaid jk 
likewiſe ; therefore the Sheriff is commanded that he cauſe h. 
come here from the day of the Holy Trinity in three weeks 
twelve, &c. by whom, &c. and who neither, &c. to recoprize 
&c. becauſe as well, &c. And afterwards at the day and plac 
within contained, before Edward Coke, Knight, Chief Jufticeof 
the lord the King of the Bench, and Nicholas Herne, Eſq. to 
the ſame Edward Coke, and William Daniel, Knight, one df 
the Arg of the lord the King of the Bench aforeſaid, Juſtice 
of the ſaid lord the King aſſigned to take the aſſiſes, in the coun. 
ty of Cambridge by the form of the ſtatute, &c. this turn aſ- 
ciated, (the preſence of the aforeſaid William Daniel not being 
expected, ) by virtue of the writ of the ſaid lord the King of f wy 
omnes, Wc, came as well the within named John Crane, as the 
within written Bartholomew Colepit, by their attornies within 
contained : and the jurors of the jury, whereof within mention is 
made being called, come, who to ſay the truth of the within con. 
tained, being choſen, tried, and ſworn, ſay upon their oath, 
that the within named Henry Conny, before the time within 
written, in which, &c. was ſeiſed of the within written two acres 
of paſture with the appurtenances, in which, &c. in his demeſne 
as of fee, by deſcent * his father; and that the ſaid Henn 
the ſaid two acres of paſture with the appurtenances, held of the 
within named William Stermin, as of his manor of Richards with 
the appurtenances in Tidde St. Giles's within written, by fealty, 
and the rent of thirteen pence to be paid yearly, at the feaſt oft, 
Michael the Archangel, as alſo by the ſervice of doing ſuit at tie 
Court of him the ſaid William Stermin of his manor aforeſaid, 
from three weeks to three weeks, upon reaſonable warning, 4 
the manor aforeſaid yearly to be holden ; and that of the ſervics 
aforeſaid, the ſaid William Stermin was ſeiſed by the hands 
the aforeſaid Henry Conny, as by the hands of his very tenatl 
that is to ſay, of the fealty and ſuit of the Court aforeſaid aid 
fee and right, and of the rent aforeſaid in his demeſne as of fee, a 
the aforeſaid Bartholomew within hath alledged. And further th 
Jurors aforeſaid ſay upon their oath aforeſaid, that the aforeſus 
Wm. Stermin, of the manor aforeſaid with the appurtenances ba 
ſeiſed in his demeſne as of fee, and ſo thereof being ſeiſed, the fit 
W. Stermin, before the within written time when, &c. ofthe la 

manor with the appurtenances enfeoffed the within named |. Wt 
by, to have and to hold to the ſaid J. Welby, his heirs and fg 
for ever; and that the aforeſaid H. Conny, being of the age of * 
and within the age of 21 years at the time of the aforeſaid feofimen 
by the ſaid William Stermin, to the aforeſaid John Welvy 
form aforeſaid made, of the aforeſaid two acres of paſture cd 
the appurtenances in form aforeſaid being ſeiſed at Tidde d 


_ Giles's aforeſaid agreed, and the payment of the rent to the 1 
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matter aforeſaid in form aforeſaid found, it ſhall ſeem to the 


a 

d. Court here, that the agreement of the aforeſaid H. Conny, to 
h, the ſeoffment aforeſaid and his promiſe of the payment of the 
if rent aforeſaid ſo as before is ſaid, by him the ſaid H. Conny, 
. he being within the age of 21 years, are an attornment; then 


the jurors aforeſaid ſay upgn their oath aforeſaid, that the 
aforeſaid Henry did attorn tenant to the aforeſaid John Welby 
in manner and form as the aforeſaid Bartholomew Colepit hath 
within alledged ; and if upon the whole matter aforeſaid by 
the jurors in form aforeſaid found, it ſhall ſeem to the Court 
here, that the agreement of the ſaid Henry Conny to the ſeoff- 
ment aforeſaid, and his promiſe aforeſaid of payment of the 
rent aforeſaid, ſo as before is ſaid by him the ſaid Henry, be- 
ing within the age of 21 years, be not an attornment ; then 
the jurors ſay upon their oath aforeſaid, that the ſaid Henry 
Conny did not attorn tenant to the aforeſaid John Welby, as 
the aforeſaid John Crane in pleading hath alledged ; and then 
they aſſeſs the damages of the ſaid John by occaſion, &c. 
within written, beſides his coſts and charges by him about 
his ſuit expended to 12d. and for his coſts and charges to 58. 
Therefore, &c. 
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Mich. ꝙ Jacobi 1. 


In the Common Pleas. 


2 replevin between John Crane plaintiff, and Bartholo. 
I mew Colepit defendant, which began Trin, 6 Jacobi Ret. 
1611 in Banco, the caſe was ſuch, Henry Conny, Eſq. was 
ſciſed of two acres of land in Tidde St. Giles, in the county 
of Cambridge, by deſcent from his father, in his demeſne as 
of fee, and held them of William Stermin, Eſq. as of his ma- 
nor of Richards, by fealty, and 13 d. rent, and fuit of the 
Court of the ſaid manor, &c. William Stermin enſeofled 
John Welby Gent. of the ſaid manor in fee, to which feof 
ment the faid Henry Conny then being within the age of 21 
years, /c. of the age of 20 years attorned, and if this attorn- 
ment was good or not to bind the ſaid Henry Conny to the 
payment of the ſaid ſervices, or not, upon a ſpecial verdict 
thereof found at the aſſiſes in the county of Cambridge, 
was the queſtion. And it was objected, that this attornment 
ſhould not bind the infant, becauſe if it ſhould be good, it 
would turn to his prejudice, and the law protects infants 
from fuch prejudices during their minority, quia fere in an- 
nibus minori etati et uxori ſub poteſtate viri ſuccurritur 
and when an infant has the tenancy by deſcent he ſhall 
have his age in a Per gue ſervitiaz and in ſuch caſe, 
when the infant at full age attorns, the lord ſhall loſe the 
arrearages during the minority, as it was collected up- 
on the opinion of Thorp in 26 E. 3. 63. a. Then if the 
infant ſhall not be compelled by the King's writ 8 

uring 


„ 
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turing his minority, (which trenches to his benefit to dif- 
charge him of the arrearages incurred during his minority ;) 
„ frtiori his attornment in pars ſhall not prejudice him, nor 
bar him of the privilege and immunity which the law gives 
him during his minority in ſuch caſe ; but they conceived, 
that if the infant had the tenancy by purchaſe, in ſuch caſe 
he ſhould be compelled to attorn, becauſe in cafe of his own, 
purchaſe he ſhall not have his age; and in the caſe at bar, for 3 Co. 20. b. 
as much as the ſaid H. Conny had the tenancy by deſcent, 39 F. 3. 27: 
and was within age, his attornment ſhall not bind him to 
charge him with the arrearages during his minority, It was 
alſo objected, that if an infant who has a tenancy by deſcent 
ſhould be compelled in a Per gue ſervitia to attorn, yet for as 
much as in the caſe at bar he has taken his eſtate by teoffment 
in pats of the manor, &c. and has not taken his eſtate by fine, 
upon which he might have a Per gue ſervitia, his attornment 
in pais ſhall not bind him, for as much as in this caſe he is 
not compellable to attorn. As to that it was anſwered and 
reſolved per totam cur”, fe. Coke Ch. Juſt. Walmeſley, War- 
burton, and Foſter, Juſtices, that in the caſe at bar the at- 
tornment (a) was good, and ſhould bind the infant. And (7) 1 prownl. 
firlt they reſolved, that in a Per (6b) gue ſervitia againſt an 47. 2 Brown. 84. 
infant who has the tenancy by deſcent, that he ſhould not 8. * 315» 
have his age, and the reaſon 1s, becauſe the lord at firſt de- — * 
parted with the land, in conſideration that the tenant ſhould 1 Roll. 138,296. 
hold of him, and ſhouid do him ſet᷑vices, and ſhould pay him Poſtea 85. b. 
. 2 1 2 Brownl. 84. 

2 yearly rent; and the tenant is in law called tenant peravail, 
becauſe the law preſumes he has benefit and avail above the 
ſervices which he doth, and the rent which he pays to the 
lord; and therefore it would be againſt reaſon and the purpoſe 
of the creation of the tenancy, that when the heir has the 
tenancy peravail by deſcent that he ſhould not pay the yearly 
rent, &c. which was reſerved upon the creation of the tenancy ; 
and that is the reaſon that the heir of the tenant, who hath 
the tenancy by deſcent, may be diſtrained for the rent, &c. 
arear during his minority, and therefore he ſhall not have his 
age, vide 4 Mar, Dyer 137. & vide 21 E. 3. Age 85. and in 
Avowry, and 7 E. 2. Age 140. in a writ of (c) meſne the (c) 1 Roll. 138, 
parol ſhall not demur for the nonage of the plaintiff, becauſe 13% 142. 
itis not reaſon that the infant ſhould be diſtrained for the ſer- . 3b. 
vices of the meſne during his nonage, and ſhould not have 
ay remedy till his full age; but foraſmuch as his nonage 
* not privilege him from the payment of the rent during 
S nonage, the law alſo will give him remedy during his non- 
17 but in a writ of (4) cuſtoms and ſervices (which is a writ (4) 1 Roll. 141. 
0 light in its nature, and in which final judgm. {hall be given) 
_ an infant whois in by deſcent, the book in 6 H. 3. Age 
= by adjudged that he ſhall have his age. So in (e) Cœavit (e) 1 Roll. 133, 
3 ” want wha has the tenancy by deſcent, he ſhall have + ty _ hs 
2 Jer Altho it be on his own ceſſer; becauſe he cannot know P. „ 

* arrcar to tender before judgm. and this is a writ of right Rm. 158. 


Dy. 137 pl. 26 
in 28 E. 3+ 9 Js a. h. 
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in its nature, and if he does not make a true tender, he ſhy) 
loſe his land, and fo it is adjudged in 28 E. 3. 99. a. b. }; 
9 E. 3. 59. 14 E. 3. Age 88. 31 E. 3. Age 54. 2 E. 2 * 
132. But although an infant attorns in a (a) Per hs fog 
tia, it can be no miſchief to him; for notwithſtanding his 
attornment within age, he may at full age“ diſclaim to hold 
of him, either to ſay that he does not hold of him, or acknop. 
ledge that he holds of him but by leſs or other ſervices, and 
therewith ſeem to agree 26 E. 3. 63. 32 E. 3. Per que ſev 
tia 9. & tit, Age 33. Vide 2 E. 2. Age 77. & 78. 37 H. 
Br. (5) Attorn. And Coke Ch. Juſt. cited the book in 431. 
3. 5+ a. where in a Quid juris clamat brought by an infant 
within age againſt one who ſaid that he held the land for tem 
of life, of the leaſe of the infant's anceſtor, who granted by 
deed, that he ſhould not be impeached of (4) waſte, which 
he ſhewed forth in court, and ſaid that he was ready to attorn, 
ſaving to him the advantage by the deed ; and becauſe the 
plaintiff was within age, he could not confeſs the deed during 
his nonage; it was adjudged, he ſhould attend till his full 
age; and further he ſaid, that he had ſeen an ancient report 
in writing, in 32 E. 3. in which in the ſame caſe the infant 
when he comes to his full age, and the defendant attorned by 
judgment of the court, that it ſhould not turn the infant 
any prejudice ; for although the attornment be after his full 
age ; yet foraſmuch as no lacheſs was in the infant ; but that 
he brought his writ of 92uid juris clamat to compe! the 
tenant to attorn, the delay which is made tili his full age 
(which the law provides for his benefit) ſhall not turn to his 
prejudice, and therefore by judgment of law (which doth 
wrong to none) he ſhall have as much advantage as well fe 
the arrearages of the rent, or for waſte committed as if tie 
tenant had attorned at the time of his plea pleaded. 2. It wi 
reſolved, that although the (e) infant in the caſe at bar vi 
not compellable to attorn, becauſe the manor was not con. 
veyed by fine ; yet, becauſe by a (/) mean he was compellable 
to attorn, /c. if a fine had been levied, the attornment Ws 
good: and ſo it is held in 9 E. 3. 38. b. in waſte ; that though 
the huſband out of court does a thing which he and his 
wife may be compelled to do by law, the thing ſhall be elbe 
bliſhed, and therewith agree 8 E. 4. 4. b. 11 R. 2. Waſte9d 
and therefore (g) equal partition in ſuch caſe ſhall bind; . 
ſame law, if the huſband (/) attorns in pais to a grant 7 
deed, it ſhall bind the wife, and therewith agree 15 E. y 
Attornm. 11. 3 E. 3. 42. b. Sir J. Boſvil's caſe, 44 . Y 
Fine 37. J 3. Attornment gives no (i) intereſt, but is nr 
bare aſſent, and therefore 11 H. 7. 13. b. it is no * inſſan. 
chiſment to a villein, and it cannot be upon (4) condition, ® 
it is reſolved in Tooker's caſe, in the Second Part of my Þ* 
ports, f. 66 J 4. The end of an attornment is to (1) perfe 
a grant, and the law favours the conſummation and perfecunt 
of things; for the end is all, et finis coronat opus. And = 
this reſolution agree the books in 12 E. 4. 3. b. & 44% 7 
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it is held, that tenant in tail, an infant, or a feme covert may 
be bound by an attornment gratzs in pais, and in 18 H. 6, 2. 
a. Forteſcue holds, that if one grants the ſervices of his tenant 
who is within age, who within age attorns, ſhall he be after. 
wards in an advowry admitted to ſay that he was within age 
at the time of the attornment? I ſay not; for he did but that 
which he ought to do; ergo his attornment is good. And 
afterward judgment was entered for the avowant accordingly. 
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PINCH O N's Cafe. 


Mich. 9 Jac. 1. in B. R. 


FE RMINO Trin. 7 Fac. Regis, Rot. 58757 in the King's 

Bench, Edward Pinchon, and Richard Weſton, Knights, 
executors of Jerom Weſton, Knight, executor of Roſe Pin- 
chon, were plaintiffs againſt Tho. Legate, Fſq. executor of 
John Legate defendant, in an action upon the caſe, and de- 
clared that whereas the ſaid Roſe 7 Feb. anno Dom” 1595. mu- 
tuo dediſſet et accommodaſſet pref. | Sr vane Legate 200 J. legal 
monete Angliæ, idem Johannes in conſideratione inde adtunc it 
ibid. ſuper ſe aſſumpſit, et pref* Roſe in vitd ſud fideliter promiſit 
quod ipſe idem Fohannes Legate 200 l. legalis monetæ Angl tiden 
Roſe, executoribus, vel adminiſtratoribus ſuis, cum inde requiſitu 
eſſet, bene et fideliter ſolvere et contentare vellet, c. ac licet bona 
et catalla que fuer unt præd Johannis Legate tempore mortis ſue 
ad manus pred” Thome poſt ipſius Fohannis mortem, Cc. divine. 
runt, et adhuc in manibus ipſius Thome exiſtunt ſufficientia, tan 
ad folvend” et exonerand omnia debita et funeralia expenſ. juſden 
Johannis quam ad ſatisfaciend" predif? Edwards et Richarth, 
de pred” ducentis libris, non ſolver', c. The defendant 
pleaded Non aſſumpſit, &c. and it was found for the plaintift, 
and upon the verdict judgment given for the plaintiffs : upon 
which judgment a writ of (a) error was brought: and in 


this caſe the principal error which was aſſigned was, that 10 
action upon the caſe upon aſſumpit, for payment of the {aid 
debt lies againſt executors. And it was argued for the 
plaintiff in the writ of error, that the action did 
not lie; for it is a maxim in law, that executor 


ſhall not be charged with a ſimple contract, and * 
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ſons ; one becauſe by the preſumption of law they 
n ae knowledge either of the beginning of the debt, 
being made by word without writing, or of the continuance 
of it, becauſe the teſtator might pay it privately betwixt 
themſelves, and therefore it 1s adjudged it (a) 15 E. 4. 16. a. 
chat an action of debt lies not againſt executors for the teſta- 
tor's diet, (although it be of neceſſity, and for which an (6) 
inſant ſhall be bound by his contract as it is held in 18 E. 
4. 2. 2. & 21 H. 6. 31. b.) Vide 41 E. 3. 23. 25 E. 3. 40. 
do no action of debt lies againſt the executors of the lord for 
the ſurpluſage (c) on account before auditors, for the reaſons 
and cauſes aforeſaid; and theſe are ſtronger caſes than the 
eſe at the bar: and if an action on the caſe would lie againſt 
executors, it would impugn the ſaid maxim of the common 
Jaw ; for every contract executory implies an (d) aſſumpſit in 


with every contract executory, which would be directly 
againſt the ſaid maxim. Another reaſon was added, that this 
action on the caſe on aſſumpſit is (e) adio perſonalis que mori- 
tur cum perſond, for the entry in this caſe is in placito tranſ- 
preſſumis ſuper caſum, and therefore lies not againſt executors 
no more than if a gaoler ſuffers one who is in execution to 
eſcape, the plaintiff might have an aCtion on the caſe at the 
common law againſt the gaoler ; but after the death of the 
gaoler no action lies againſt his (/) executors, for that was 
grounded upon a wrong, which moritur cum per ſond. Vide 41 
Aﬀ.p. 15. & 40 E. 3. Executors 74. 

And this caſe depended in conſideration divers terms, and 
after many arguments on both ſides, and conferences had 
amonglt the Judges, viz. Coke Chief Juſtice of the Common 
Pleas, Tanfield Chief Baron, Warburton Juſtice, Baron 
dnigge, Baron Altham, Foſter Juſtice, and Baron Bromley, 
It was reſolved by them all ana voce, nullo contradicente, that 
the (g) action on the caſe in the caſe bar did well lie againſt 
the executors, and that not only without impugning any rule 
or reaton of law, or any book reſolved in the point, but alſo 
vell warranted and confirmed by divers authorities in law, 
Judgments, and reſolutions late and ancient. 

Andas to the objeCtions which have been made (for the con- 
futing of them is a confirmation that the action doth well lie) 
o the firſt it was anſwered, that the ſaid book in (+) 15 E. 4. is, 
oo debt lies not againſt executors upon a contract for the teſ- 
aor's diet, but the reaſon thereof is not, (as hath been urged) 
ecauſe the executor cannot have knowledge of the contract, nor 
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of the continuance thereof, becauſe the teſtator mi 
privately paid it: but the reaſon of the law which is given in 
the book in the ſame caſe is, becauſe the teſtator might have 
(a) waged his law, it was awarded that the plaintiff houl 
take nothing by his writ. And the like judgment is in th- 
ſame year, fol. 25. a. that an action of debt lieth not again 
the executors, and the reaſon of the judgment is; for knoy 
that a man ſhall never have an action againſt executors U 
where the teſtator in his life-time might have waged his la 
and the reaſon thereof is becauſe the (c) executors ſhall be 
deprived of the benefit of waging law, if an action will he 
againſt them; which reaſon ſtrongly proveth, that in ths 
caſe at bar the action will lie againſt the executors, because 
the teſtator, in an action on the caſe on this aſſumpſit, could 
not wage his law; and therefore his executors ſhall not he 
deprived of it. But if a (d) priſoner in the Tower for tres. 
ſon hath meat and drink from the Lieutenant, and dieth, the 
Lieutenant ſhall have an action of debt againſt his executor 
for the meat and drink of the teſtator, and the reaſon is, be- 
cauſe in ſuch caſe the teſtator could not (e) wage his law, az 
it is adjudged in (/) 27 H. 6. 4. b. in Thomas Bodulgat's 
caſe, and the reaſon why no wager of law lieth in ſuch caſe i, 
becauſe every gaoler ought to keep his priſoner in ſalvd et ari 
cuſtodia, ſo that ſuch priſoner by the common law ſhall avoid 
a (g) deſcent caſt, and a fine levied during his impriſonment, 
becauſe the law preſumeth that he, in reſpect of his fit 
keeping cannot have (Y) knowledge of a diſſeiſin or a fine to 
command an entry, or claim to be made, and therefore the 
gaoler is in a manner * compellable to find victuals for his 
priſoners, and therefore the priſoner ſhall not wage his law in 
ſuch caſe. But if A. agreeth with B. for his (i) commons by 
the week or month, &c. there in debt brought againſt A. he 


ght hare 


b. 9 E. 4. 1. b. Vide 39 H. 6. 18. b. If a victualer or com- 
mon hoſtler bringeth an action of debt for the victuals deli 
vered to his gueſt, the gueſt may wage his law ; for a victu- 
aler or hoſtler is not compellable to deliver victuals till he be 
paid for them in * hand. And therewith agrees 10 H. 7. 8, 

In (4) 14 H. 6. 19. b. R. G. brought an action of debt ol 
ten marks againſt Thomas Timberhull, and other executors 
of William Webbe, and declared that the teſtator hat 
retained the plaintiff to be with him for a year, in the 
art of (+) limning of books, paying per amuwn (© 


marksz and there Martin held that the action 2 
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not maintainable againſt the executors, anud took à difference 
between that caſe of a book-limner and of a common “ 
1z2bourer ; for he ſhall be forced to labour againſt bis will, 
and his ſalary is certain by the ſtat. which is no reaſon for the 
ſervant to loſe by the death of his maſter, where he was bound 
by the law to ſerve, which ſhall not be ſaid his default, but the 
actof the law; but in the caſe of a book-Jimner he was not 
(a) forced by the law to ſerve, and fo when he made the con- 
tract it was his own act and ſolly, and not the act of the law; 
and he might have taken a ſpecialty: and the opinion of Mar- 
tin in that caſe is good law; but the true reaſon of his differ- 
ence is, becauſe in this caſe of a common labourer, the teſ- 
tator could not have waged his law, as he might have done in 
the caſe of the book-limner, and that appeareth in (5) 11 Hl. 
6. 48. a. b. where the warden of the Freres Minors of Coven- 
try brought an action of debt againſt J. Burton of Coventry, 
Executor of John Goot, and declared how the faid John Goot 
retained at Coventry Frere John Bredon, Confrere of the ſaid 
Warden in the ſaid houſe, by licence of the Warden to ſing 
for him maſſes for a whole year; and alſo did retain him to 
fay St. Gregory's Trental in the next year after, and ſhewed 
in certain on what ſervices St. Gregory's Trental did conſiſt, 
taking for the ſame 40s. per ann. and within four days after 
John Goot died, and made the defendant his executor, and 
the ſaid John Burton granted to the ſaid Frere, and gave ſurety 
to pay him the ſaid ſum for doing the ſaid divine ſervices ac- 
cording to the retainer of the teſtator; which divine ſervices 
ke had done according to the ſaid retainer, and that the whole 
ſalary was behind. And there a good difference is taken, A 
labourer may have an action of debt againſt executors, with- 
out a ſpecialty, becauſe he ſhall be forced to ſerve, if he be 
required, by the ſtatute, and the teſtator ſhall not wage his 
law in ſuch caſe, becauſe the labourer ſhall be bound to ſerve 
bim: but here a Prieſt or a Frere is bound to ſerve by no law 
in linging maſſes, if he will not agree to it; and therefore the 
teſtator might have waged his law, and in cvery caſe where 


And that is the realon that a (d) Quo minus lieth in the Ex- 
chequer againſt executors for the debt of the teſtator 


the executor cannot by preſumption of law have knowledge 


| 
| 


* 6 Mod. 204. 


F. N. B. 168. d. 


(a) Co. Lit. 
295. a. 
2 Roll. 107. 


(b) 2 Roll. 107. 
Br. Det. 188. 
Br. Execut. 163. 
Salk. 684. 


See 2 Salk. 6345 


the teſtator might have (c) waged his law, the action ſhall (e) Co, Lit. 
not be maintainable againſt his executors, without a ſpecialty ; Noll. 10% 


for the executors cannot wage their law of another's contract. Br. Det. 188. 
Br. Execut, 162. 


(4) 4 Co. 95. b. 
Co. Lit. 295. a. 


by bmple contract, becauſe the teſtator himſelf could not Godb. 291. 
in ſuch caſe wage his law; and yet it may be ſaid, that 8 H. 5. Fitz. 


* . 
20 E. 3. Fitz. 


ol Lev 52, 
32 H. 6. 24. a, 
Br. Ley Gager 
IC2, 


— 


46) 4 Co. 95. b. 
(+5) Br. Ley 
Gager 102. 


(e) Fitz, Execut. 


40. Br. Execut. 


41. Br. Det. 53. 


Br. Labourers 
44» 


(a) Fitz, Ley22. 
r. Ley Gager70. 


(*) 4 Co. 94. a. b. 


) Cr, Jae. zog. 


low. 182. b. 


co. Lit. 
295. a. 


(h) 7 Co. 4. 2. 
Bulwer's caſe, 
Co. 111. a. 
* Co. 39. b. 

2 Inſt. 408. 
Co. Lit. 74. 8. 
* Polt, go. b. 


(i) $winb, 154. 
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of the beginning or continuance of it : but theſe are ma 
terial, for the wager of law 1s the true reaſon and can 
allowed by the law. And therewith agree 8 H. 5. tit, (4 
Ley 62. (0) 32 H. 6. 24. 2. 1 
n (c) 2 H. 4. 14. b. Lawrence St. Martin retained o 
for term of his life in time of peace and war, for 1003 
ann, which ſervice he as his ſervant did for two years, 
which he brought his action of debt againſt John Belton a 
others executors of the ſaid Lawrence St. Martin, and judp. 
ment was given againſt the plaintiff for the reaſon, and y 
the ſame difference as is aforeſaid. ide (d) 30 H. 6, 18,1, 
And therefore the judgment in Slade's caſe (which was g. 
ſolved by the advice of all the Judges in the Exchequer-chan. 
ber in 44 El. as appears in the (e) Fourth Part of my Report, 
f. 92.) in effect over-rules this point. For if an action an 
the caſe on aſſumpſit lies upon every contract executon, 
thence it follows, that foraſmuch as the teſtator could ng 
wage his law, that the action ſhall lie againſt his executor; 
and therefore alſo it is true, that an action on the (/) aſim. 


fit made by the teſtator, will lie againſt executors, becauſe in 


ſuch action the teſtator could not (g) wage his law; as in the 
ſame caſe, an action of debt lies not againſt executors, be- 
cauſe in ſuch action the teſtator might have waged his lay, 


Zo no birth-right or privilege of the ſubject is taken away by 


this reſolution, but thereby juſtice and right is advanced, for 
as much as the creditor ſhall be paid his juſt and true debt 
And the executors who in truth have the goods in another 
right, /c. to pay the debts, &c. of the teſtator ſhall not con- 
vert them to their private uſe, without paying the juſt and 
true debts of the teſtator ; ſor that would be againſt juſtice 
and right, and againſt the office of executors, who are bu 
miniſters and diſpenſers of the goods of the dead; and nd 
withſtanding the teſtator's death, yet the debt remains, it 
death is no diſcharge of the debt; and it would be a get 


defect in the law, that no remedy ſhould be given for it, (1 


curia domini Regis deficere non debet conquerentibus in juſtitid hn. 
quirenda. W. 2. cap. 24. ide Doctor & Student id, 2 
c. 10 & 11. Debts due by bond ſhall be paid by executors be- 
fore debts by ſimple contract, and debts by“ ſimple contra 
beſore legacies ; which proves that the debt by ſimple contraC 
remains due and payable after the teſtator's death, and that i 
ſhall be paid before legacies, for which remedy is given in 
the eccleſiaſtical court. And therewith agrees 21 E. 4. 21.b 
and debts by (i) ſimple contract ſhall be paid before the reaſon- 
able partoſthe wiſe and children. Vide 2 E. 4. 13. b. 2 H, 6.0 
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As to the other objection, that this perſonal action of treſ- 
paſs on the caſe (a) moritur cum perſond ; although it is termed () Ant. 87. a. 
trepaſs, in reſpect that the breach of promiſe is alledged to be 13 365 
mixed with fraud and deceit to the ſpecia] prejudice of the 8. 11. b. 
intiff, and for that reaſon it is called treſpaſs on the caſe ; 3 Bult. 281. 
yet that doth not make the action ſo annexed to the perſons of 
the parties, that it ſhall die with the perſons ; for then if he to 
whom the promiſe is made dies, his executors ſhould not have 
any action. which no man will affirm. And an action ſur 
Aſſump/it upon good conſideration, without ſpecialty to do a 
thing, is no more perſonal, 1. annexe\ to the perſon, than a 
covenant by ſpecialty to do the ſame thing. 
Now for authorities in law, judgments, and reſolutions. 
1. The caſe in 3 E. 3. [tinere North. cited in Norwood's 
caſe in Plo. Com. 183. a. in cafe of debt, the caſe in (5) 12 () plow. 182.4. 
H. 8. 11. a. b. which is entered Term. Mich. 12 H. 8. Rot. Br. Action fur 
40. between Oliver (c) Cleymond plaintiff, and Rob. Vin- le Cafe r06. 
cent, and Thomafin his wife, executors of the teſtament of _ N 
Rob. Penſon defendants; the record of which caſe 1 have (q) Plowd. 182. 
ſeen, and there the plaintiff declares, that whereas the com- 2. b. 
munication was had between one Roger Penſon and the ſaid Poe 90. 4. 
Oliver for fix barrels of ſalt ſa!mon from the houſe of the ſaid 
Oliver to the value of 61. to be bought by the faid Roger of 
the ſaid O.iver, the faid Rob. Penſon defired and requeſted 
the faid Oliver to fell and deliver to the ſaid Roger the iaid fix 
barrels, and aſſumed and promiſed for himſelf, his executors, 
&c. to the ſaid Oliver, que ipſe executores ſeu aſſignati ſui dic- 
tai ſex libras pro barrellis & piſcibus pred” prefato Olivero infra 
unum annum extunc proxime ſeguen bene et fidetiter ſolvere et con- 
tentare debuiſſent, idemque Oliverus dictis aſſumptioni et pramiſſio- 
ni præd Rob. Penſon fidem adhibens, bona et mercimonia ſua 
fred' prafat' Reogero ad deſiderium et requiſition dicti Rob. 
Penſon, ei ut præmittitur fat?” pro prædict 6 libris fibi ut præ- 
fertur ſolvend' adtunc et ibid* vendidit, tradidit et deliberavit, 
and declared that the ſaid Rob. Penſon in his life, nor the de- 
lendants after his death did not pay the ſaid 61. &c. and al- 
ledged in the declaration, quod bona & catalla ipſius Roberti 
ien ad ſolvend” eaſd* ſex libr et omnia alia debita ejuſdem 
Kobern ſalvend', in manus pred” N Vincent & Thomaſinæ er- 
iff, Cc. which goods they had converted to their own ule, 


ad damnum 201. the defendant pretetando quod pred” billa mi- 
f nus ſufficiens eft in lege ad quam iid' Rob Vincent et Th:maſina ne- 


cee non habent nec per legem terre tenentur reſpondere for plea 


er the ſaid Rob. Penſon did not aſſume and promiſe to 
1 


ne laid Oliver, &c. modo et forma, c. upon which iſſue was 

_ and tried before Sir J. Fineux, Chicf Juſtice of 

tne King's Bench, by Ni/t prius, and found for the plaintiff, 
oL, V. P and 
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and damages aſſeſſed to ql. upon which verdict the Com 


took advice till Hilary term, and then the judgment is enter 
| ed, et ſuper hoc viſis et per Cur' dom” Regis 2 diligenter inſyt? 
| omnibus et fingulis pramiſſis, maturaque deliberatione ſuperinh 
. Ser Carthew habita, conſideratum eſt, quod pred” Oliverus recuperet erſu 
f p35, praæ fat Robertum Vincent damna ſua pred” per juratores in forms 
red” afſeſſa, &c. Which TI have reported out of the record it. 

ſelf at length, to the intent the reader may be aſſured of the 

truth of the ſaid caſe: which judgment being given in the 

King's Bench with ſo great deliberation by Sir Jo. Fineux, 

Coniſby, and other his companions, Judges of profound 

knowledge, and remaining yet of record in full force, ought 

not to be diſcredited or diſgraeed by the bare ſaying of a Judge, 

27 H. 8. 23. 2. upon a ſudden motion at the bar, and it is to be obſerved in 
the ſame caſe of 27 H 8. 23. a. that Knightley gave the tue 

reaſon why no writ of debt would lie againſt executors, .. 

becauſe the teſtator might have waged his law, and the ei. 

ecutors cannot do it, and therefore they are not chargeablein 

an action of debt. And Knightley further faith, in the Ei. 

chequer it is a common courſe, that the King's debtors ſhall 

| (a) Co, Lit, havea () Que minus againſt the executors of their debtor, 
$95: & who were indebted to them by ſimple contract; to which the 
ſame Judge anſ{wereth, it is not ſo, and there is no ſuch courſe 

in the Exchequer, and the law is quite otherwiſe ; which is 

apparent by that which hath been ſaid before, that the Judge 

denied (upon the ſudden) the law in this point, and that which 

is the common courſe of the Exchequer. Which judgment 

ſo given was a leading caſe to many others, not only in the 

King's Bench, where the judgment was given, but alſo in the 

Common Pleas ; and therefore Hil. 15 H. 8. Rot. ob. m 

Banco, an action on the caſe upon Aſump/it of the teſtator far 

debt, was brought againſt executors, who pleaded fully ad- 

miniſtered, and in the Book of Entries, tit. Action fur le Caſt 

Diviſion, Debt, pl. 2. Action on the caſe in the Kings 

| Bench againſt executors, upon Aſumpſit made by the teſtatar 

5 Marti: 28 H. 8. upon fale of corn to him. And ibid pl. 3 

another action on the caſe in the King's Bench againlt ad. 

miniſtrators, upon Aſſump/it by the inteſtate, 28 Marti 31H. 

8. upon a contract for carpenter's wares: and ibid. in the Dt 

viſion, Payment, pl 2, the like action in the K's. Bench by ex- 

ecutors againſt executors, upon A/ſump/it for repaym. of moneſ 

which ws before delivered, if a marriage thould not take effect, 

And the like actions you may ſee in the Court of Com. Flea 

1 , Mich. 15 & 16 El. Rot. 1959. in the time of Sir Ja. Dyer, Chie 
8 Juſt, of the Com, Pleas, an action on the caſe by H. (% 1 
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and others, executors of Hen. Beecher, againſt Anne Mount- 
joy. adminiſtratrix of Joh. Bonham, Kt. upon Aſſump/it of the 
adminiſtratrix, in conſideration that adminiſtration was com- 
mitted to her, and that ſhe had aſſets to pay, c. ſumpſit ſu- 
per ſe ad folvend” 591. in which Sir John the inteſtate was in- 
debted to the ſaid H. Beecher the teſtator. The defendant 
pleaded non ¶ ſumpfit, and found againſt her, and judgment 


that the adminiſtratrix was chargeable to pay it, otherwiſe 
there was not any conſideration, Paſch, 24 El. Rot. 1530. in 
the time of Sir Edmund Anderſon, Chief Juſtice of the Bench, 
in an action on the caſe « # * Michel, executrix of Ralph 
Michel, againſt William Val and others, executors of John 
Arundel, Eſq. ſuper aſſumptionem factam per pred” Johan 
Arundel ; in conſideration that the ſaid Ralph Michel in vita ſud 
vendidifſet et deliberaſſet eidem Johann diverſd mercimonid, &c. 
ſuper ſe aſſumpſit, to pay, &c. The defendant pleaded Non af- 
unit; and judgment was given de bonis te/fat. Trinit. 27 
El. Rot. 107. in an action on the caſe by Horne againſt 
Brough executor of Brough, upon a promiſe made by the teſ- 
tator in conſideration that the plaintiff had ſold the teſtator 
bona et catalla, etc. aſſumpſit ad ſolvend', etc. and upon non ſum 
informatus pleaded, judgment was given for the piaintiff ; and 
amultitude of judgments have been given in the King's Bench 
in the like caſes ; and the Juſtices relied much upon the caſe 
in Hil. 4 & 5 Ph. & Ma. in the King's Bench, between Nor- 
wood and Read, Plow. Com. 181. where it appears that upon a 
demurrer in law upon the declaration it was adjudged, that 
the action upon Aſſumpſit made by the teſtator, was maintain- 
able againſt the executors, upon a contract for wheat: in which 
cale the judgment given in 12 H. 8. in (5) Cleymond's caſe, 
is approved. So that upon all theſe authorities, judgments 
and reſolutions, and for the reaſons aforeſaid being in number 
three. 1. That the teſtator could not wage his law. 2. That 
after the death of the debtor the debt remains, and that it 
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. 

. would be a defect in the law, if no remedy ſhould be provided 
þ ſor it. 3. It is more conſonant to juſtice and common right, 
- chat the Juſt debt ſhould be paid, than the executors, who 
. have the goods in another's right, ſhould convert the goods to 
ſ their private uſe, without paying the teſtator's debts: it 


ed, that the judgment given in the King'e Bench ſhould 

athrmed. And you who make payment or other jatiſ- 
faction of debts, take acquittances, or ſuſficient proof of 
the payment or ſatisfaCtion thereof, or otherwiſe you or your 
<x<cutors or adminiſtrators will be in danger of paying it 


again. 
P 2 | Laſtly, 


was unanimouſly upon long and mature deliberation adjudg- 


ven (a) generally, er non de bonis defunfii, Which (); Roll. 930. 
e a. that . debt did not perifff by death, and Poſtea 94. a, 


Hob. 188. 


(5) 12 H. 8. 11. 
a. b 


Ant. 89. u. 
Plow. 182. a. b. 


Notes 
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Laſtly, it was reſolved in this caſe, that it was not nec. 
(a) 2 Brownl, ſary to (a) aver that the defendants had aſſets to Pay legacies; 
133. as it was alſo reſolved in the ſaid caſe between Norwood and 
© RI. gat. Read, for debts upon (5) ſimple contract are to be paid before 
Cr. Jac. 47,293, legacies. And the report of the ſaid caſe of (e) 12 Hl. f. 4 
294: to the averment ſor payment of legacies is not warranted 
Wo 6. the record; for in the record the averment is only taken tha 
tod. 95. b. 78. the executor had aſſets to pay all debts. And in Mich. 29 & 
1 Roll. 92 30 El. in an action on the cafe brought by Codington ( 
3 H. 8. 11. againſt Hulet, as executor, &c. upon an Aſfumpſit, made b 
* $9. 2. go. a. the teſtator for payment of a debt, the defendant pleaded Mn 
Plowd, 182 b. afſumpſit, and it was found againſt him; and in arreſt of 
1 E.. 39. judgment it was moved, that the declaration was inſufficient, 
e 13 the plaintiff had not averred that the defendant bad 
aſſets to ſatisfy the teſtator's debts. And it was adjudged by 
Sir Chriſtopher Wray, Sir Thom. Gaudy, and the whole 
Court, that the declaration was good enough; and that it 
ſhould come in on the defendant's part; as in an action of 
(-) Dod. pl. 88, debt againſt executors, (e) or againſt the heir, no averment 
. 94% is taken in the declaration that they have aſſets, and the ho 
intends that every man will in diſcharge of his conſcience 


leave aſſets to pay all the debts, which he ought to pay toany. 


P. 


WILLIAM BANE's Caſe. 


Hill. 8 Jacobi 1. in B. R. Rot. 1112. 


E it remembered, that heretofore, that is to ſay, in the 

term of St. Michael laſt paſt, before the lord the King 
at Weſtminſter, came William Banes by Thomas Ferrer his 
attorney, and brought here into Court before the ſaid lord the 
King, then there his certain bill againſt Edward Paine and 
Mary his wife, in cuſtody of the Marſhal, &c. of a plea of 
treſpaſs upon the caſe, and there are pledges of proſecuting, 
to wit, John Doe and Richard Roe, which bill tolloweth in 
theſe words: ſſ. William Banes complaineth of Edward Paine 
and Mary his wife, being in the cuſtody of the Marſhal or the 
Marſhalſea of the lord the King, before the King himſelf for 
that, (that is to ſay,) that whereas one Wm. Havert, the Jate 
huſband of the ſaid Mary, in his life time, that is to fay, on the 
it day of March in the 6th year of the reign of the lord James, 
now K. of England, &c. at London, that is to ſay, in the pariſh 
of the bleſſed Mary of the Arches, in the ward of Cheap, Lon- 
don, was indebted to the ſaid Wm. Banes in 771. of lawful 
money of England, for divers ſums of money to him the ſaid 
Wm. Havert by the aforeſaid William Banes delivered to loan 
and lent, And the ſaid William Havert being ſo indebted, 
73 after- 
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ſaid Mary, then and there would aſſign and ſet over to the fail 


. 
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afterwards, that is to ſay, the 6th day of April in the th year 
of the reign of the lord the now King of England, &c. inthe 
pariſh and ward aforeſaid, lying fick, at London, earnef! 
required the ſaid Mary, then his wife, to pay the ſaid Wn 
Banes aſter the death of the ſaid Wm. Havert the ſaid 171. nd 
then and there the ſaid William Havert made his teſtament 
and laſt will, and made and conſtituted the ſaid Mary execy. 
trix of his fazd laſt will, and then there died; after whoſe 
death the ſaid Mary took upon her the burthen of the execy. 
tion of the teſtament aſoreſaid. And whereas the aforeſaid 
Mary after the death of the ſaid William Havert, by virtue of 
the laſt will aforefaid, was poſſeſſed of the intereſt of a term 
for divers years then and yet to come, of and in certain ga- 
dens and a bowling-alley, ſituate and being in Moorfield, that 
is to ſay, in the pariſh of St. Leonard, Shoreditch, in the 
county of Middleſex; aud the ſaid Mary, when ſhe was ſingle 
aſter her ſaid huſband's death, perceiving that the aforeſaid 
William Banes intended to trouble and ſue her the ſaid M 
for the ſaid 771. (becaule that ſhe the ſaid Mary the aid 771, 
to the ſaid William Banes, after the death of the aforeſaid Wil- 
liam Havert her huſband deceaſed, had not paid) ſhe the ſaid 
Mary while ſhe was fingle, afterwards, that is to ſay, on the 
25th day of June in the ſaid 7th year of the reign of the lord 
the now King aforeſaid, at London aforeſaid, in ihe parilh 
and ward aforeſaid, in conſideration that the ſaid William 
Banes, at the inſtance and ſpecial requeſt of the ſaid Mary, 
ſhould not trouble or ſue the ſaid Mary for the ſaid 771. but 
would forbear the payment thereof until the next quarter, that 
is to ſay, until the feaſt of St. Michael the Archangel then next 
following, did aſſume on herſelf and to the ſaid Wm. Banes 
then and there faithfully promiſed, that ſhe the ſaid Mary, 
the aforeſaid 771. to the ſaid Wm. Banes then at that nen 
quarter, that is to ſay, at the feaſt of St, Michael the Archangel 
then next following the promiſe aforeſaid, in the 7th year atore: 
ſaid, well ahd truly would pay and content, or otherwiſe the 


Wm. Banes for his ſecurity in that behalf, fer the payment of 
the aforeſaid 971, all the intereſt of the term of years, which 


ſhe the ſaid Mary then had to come of and in the 1 
an 
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and bowling-alley aforeſaid, if the ſaid Mary the faid 771. to 
the ſaid Wm. Banes, according to her aſſumption and pro- 
miſe aforeſaid ſhould not pay. And the ſaid W. Banes in fact 
faith, that he the ſaid Wm. Banes giving faith to the promiſe 
and undertaking of the ſaid Mary, did not trouble or ſue the 
faid Mary for the ſaid 771. but did forbear to demand the 

ment thereof from the time of the promile aforeſaid until 
the ſaid next quarter, v/Z the feaſt of St. Michael the Archangel 
next following the promiſe aforeſaid in the 7th year aforeſaid. 
And the ſaid W. Banes further faith, that after the promiſe 
aforeſaid in form aforeſaid, that is to ſay, on the 1oth day of 
Nov. in the 7th year aforeſaid at London aforeſaid, in the pa- 
riſh and ward aforeſaid, the ſaid Mary ook to huſband the 
aforeſaid Edward Paine, yet the aforeſaid Mary while ſhe was 
ſingle, or the ſaid Edw. and Mary after the marriage between 
them ſolemnized, the undertaking and promiſe of the ſaid Ma- 
ry whilſt ſhe was ſingle little regarding, but contriving, and 
fraudulently intending the ſaid W. Banes of the aforeſaid 771. 
craſtily and ſubtilly to deceive and defraud, the ſaid 771. the 
ſaid Mary neither whilſt ſhe herſelf was ſingle to the ſaid W. 
Banes at the aforeſaid next quarter, that is to ſay, at the ſeaſt 
of St. Mich. the Archangel next following the promiſe aſore- 
faid in the 7th year aforeſaid, according to the promiſe and 
undertaking aforeſaid in his behalf paid, or any way for the 
ſame contented ; or otherwiſe then and there at that feaſt aſ- 
ſigned to the ſaid Wm. Banes all the intereſt of the term of 
years, which ſhe the ſaid Mary then had to come of and in 
the gardens and bowling alley aforeſaid ; nor the ſaid Edw. 
and Mary, after the marriage betwixt them celebrated, at any 
time after hitherto the aforeſaid 771. to the faid Wim. Banes 
according to the promiſe and undertaking of the ſaid Mary 
aforeſaid have hitherto paid, or any ways for the ſame have con- 
tented him, or all the intereſt aforeſaid of the term of years of 
the ſaid Edw. and Mary, of and in the gardens and bowling- 
alley aforeſaid, according to the promiſe and undertaking of the 
laid Mary to the faid W. Banes for his ſecurity in that behalf 
hitherto have aſſigned ; although to do this the ſaid Mary 
whilſt ſhe was ſingle, and the ſaid Edw. and Mary after the 
marriage betwixt them celebrated, that is to ſay, on the laſt 
Cay of Sept. in the 8th year of the reign of the ſaid lord the K. 
of England that now is, at London aforeſaid in the pariſh and 
ward atoreſaid often were required by the ſaid William 
Banes ; by which the ſaid William Banes all the gain, 
commodity and profit, which he with the aforeſaid ſeventy- 
leren pounds in buying, ſelling, and lawfully bargaining 
could have had or gained, if the ſaid Mary her promiſe and un- 
deitaking aforeſaid in form aforeſaid, had performed, utterly 
F.4 loſt 
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Joſt; whereupon the ſaid William Banes faith that he is in. 
jured, and hath damage to the value of 1001. and therefore 
he bringeth ſuit, &c. And now at this day, that is to 
Wedneſday next after eight days of St. Hilary, in this fame 
term, until which day the ſaid Edw. and Mary had licence to 
the bill aforeſaid to imparl, and then to anſwer, &c. before 
the lord the King at Weſtminſter cometh as well the aforeſaid 
W. Banes by his attorney aforeſaid as the ſaid Edward and 
Mary by Iſham Novel their attorney; and the faid Edward 
and Mary defend the force and injury, when, &c. and fay, 
that the ſaid Mary did not take upon her in manner and form 
as the aforeſaid Will. Baues above againſt them hath declared; 
and of this they put themſelves upon the country, and the 
aforeſaid Will. Banes likewiſe, &c. 

T herefore a jury thereof was to come before the lord the 
King at Weſtminſter, upon Monday next after 15 days of st. 
Hilary, and who neither, &c. to recognize, &c. becauſe as 
well, &c. the ſame day 1s given to the parties aforeſaid here, 
&c. Afterwards the proceſs was continued between the par- 
ties aforeſaid of the plea aforeſaid by jurors thereof between 
them being reſpited before the lord the K. at Weſtminſt. until 
Tueſday next after eight days of the Purification of the bleſſed 
Mary then next following, unleſs the lord the King's beloved 
and faithful Tho. Fleming, Knt. Chief Juſtice of the lord the 


King aſſigned to hold pleas in the Court of the ſaid lord the 


King, betore the King himſelf, firſt upon Monday next after 
the aforeſaid eight days of the Purification of the bleſſed Mary, 
at the Guildhall, London, by form of the ſtatute, &c. ſhall 
come, for default of jurors, &c. At which day before the 
lord the Kiug at Weſtminſter cometh the aforeſaid W. Banes 
by his attorney aforeſaid and the aforeſaid Chief Juſtice betore 
whom, &c. ſent here his record beſore him had, in theſe 
words. Afterwards at the day and place within contained, 
before the lord the King's beloved and faithful Thomas Flem- 
ing, Knt. Chief Juſtice within written, aſſociating to himſelf 
Will. Price, according to the form of the ſtatute came as well 
the within named Wm. Banes, as the within written Edward 
Paine and Mary his wife, by their attornies within contained; 
and the jurors of the jury, whereof within mention 1s made, 
likewiſe came, and to ſpeak the truth of the matter within 
contained being elected, tried, and ſworn, ſay upon thetr 


oath, that the within named Mary took upon herſelf in 


manner and form as the within written Wm. Banes within 
againſt them hath declared, and they aſſeſs the damages of the 


ſaid William, by occaſion of not performing the promiſe and 


undertakings within written, beſides the charges and colts by 


: 


him about his ſuit in this behalf expended to 801. and for his 
charges and coſts to 53s. and 4d, 'Theretfore it is conſiderevs 


* 
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that the aforeſaid William Banes do recover againſt t i 
Edward Paine and Mary his wife, the A1 — 25 
form aforeſaid aſſeſſed, as alſo 51. 6s. 8 d. for his charges ud 
coſts aforeſaid to the ſaid William, by the court of the ſaid 
lord the King here with his afſent of increaſe adjudged 
Which damages in the whole do amount to 881. and he Eid 
Edward Paine and Mary his wife in mercy, &c. 
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WILLIAM BANE's Caſe. 
Hil. 9 Fac. 1. 


Cr. Jac. 47, 273. CFERMIN” Hilar' 8 Jac. Regis ret“ 11 12, in Banco Regi 
__ 82 * Will. Banes brought an action on the caſe upon an 4 
K Roll. Nep. 359. ſumpſit, againſt Edward Paine and Mary his wife, and de. 
Yelv. 55, 56, Clared, that whereas William Havert was indebted to the 
84. Cro. Cat. plaintiff in 771. which the plaintiff had lent him; and that 
436. the faid William Havert made his will, and thereof made 
the ſaid Mary executrix, and died, and that the faid Mary took 

upon her the charge of the ſaid will; and that ſhe being pol- 

ſeſſed as executrix of an intereſt of a term for divers years yet 

to come of certain gardens, and of a bowling alley in Moor- 

fields in the pariſh of St. Leonard's in Shoreditch, in the 

county of Middleſex, the ſaid Mary 28 Junii anno 7 Ja 

perceiving that the ſaid William Banes would ſue her for non- 

payment of the ſaid debt, in conſideration that the ſaid Wil- 

liam Banes, at the requeſt of the ſaid Mary, non mol-/taret aut 

ſectaret eandem Mariam pro pred* 77 l. ſed deferre vellet ſolutit- 

nem inde uſque feſtum Sti. Michaelis tunc proxim' ſequen', aſſumed 

to pay the ſaid debt at the faid feaſt of St. Mich. or otherwile 

eadem Maria adtunc et ibidem aſſignare vellet eidem Willieins 

Banes pro ſecuritate ſud in ed parte pro ſolutione pred” 771 

totum intereſſe termini annorum pred”, &c. in deſault of pay- 

ment of the faid 771. and averred, that the plaintiff did not 


moleſt or ſue her, &c. and that at the faid feaſt the 3 
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aid not pay or make aſſignment of the faid intereſt; and after- 
wards the ſaid Mary married the ſaid Ed. Paine: the defen- 
dants pleaded non aſſump”, and it was found againſt them to 
the damages of 80 1. &c. Upon which a (a) general judg- (a) i Rol. g 
ment was given againlt E. Paine and his wife, /e. that the 8 a. 
lintiff ſhould recover againſt them his damages: upon which W 
judgment the defendant brought a writ of error in the Exche- 
quer-chamber, by the ſtat of 27 Fl.c. 8. And the principal 

error aſſigned was, becauſe the plaintiff had not averred, that 
theexecutrix had aſſets in her hands at the time of the Mum 

made of the goods of the deceaſed amounting to the value of 

the faid debt; and if ſhe had not aſſets, then it is nudum pac- 

tun for there is no conſideration to charge her, nor to bind 

her to her promiſe ; and eo potius, becauſe ſhe ſhall by this 

promiſe be charged generally, and not only of the goods of 

the deceaſed : and therefore, in regard the Aſ/ump/it charges 

herſelf, and transfers the charge of her as executor, in another 

right to herſelf as for her proper debt, in reſpect of her pro- 

miſe, reaſon requires that there ought to be ſome good conſi- 

deration thereof, which cannot be, it ſhe has not atlets. 

But it was reſolved by all the Juſtices of the Common Pleas 

and Barons of the Exchequer, that the declaration was good 

enough, for it ſhall be intended prima facie, that ſhe had (65) (5) Hutt. 28, 189. 
aſſets ; and therefore in debt againſt executor, or againſt the A —— u 
heir, the plaintiff ſhall never aver in his declaration that they Plowd. 182. b. 
have aſſets, for the law preſumes that prima facie; ſor the law 2 Brownl. 138. 
preſumes that the teſtator or the anceſtor would not leave a Or. Joes $709 
greater charge upon his executor or heir, than he leaves bene- Bg. 61.88, 168, 
ht to diſcharge it. And the conſideration in the caſe at bar is Cr. Jac.273,604. 
good; for it is as much as it a (c) ſtranger had ſaid to the 41-95 
plaintiff forbear your debt, and do not ſue the defendant till 9 2 
Michaelmas, and at the ſaid feaſt I will pay you your debt, Heil. 1. 

that is a good conſideration, although it cannot be any benefit 20 F. + 3, 4. 
to him who makes the promiſe ; yet becauſe it is a damage to 
the creditor to forbear his ſuit and duty, it is a good conſi- 
deration: and as in the ſame caſe he who makes the promiſe 
jor another ſhall be charged generally upon his own promiſe ; 
o when one is executor, and makes ſuch a promiſe, the debt 
15 due by bim in right of his executorſhip, and the promiſe is 
made in his own right; and therefore without queſtion he 

ſhall be charged in an action brought upon his promiſe (d) (4) Cr. El. gr, 
generally, and yet the money which he pays in ſatisfaction of 496. 
a a of the no, my be Wer _ as parcel of his C Je. 273. 

as executor z for his promiſe extends to pay the debt 

with which he was Bars, as executor; but 1 if — <2] * 
the truth of the caſe be that in the caſe at bar there had not been Poct. pl- 201. 


4 . 
J wy debt, or if there had been a debt, aud tlie exccutrix ies 
had 


30. 


(a) 1 Vent. 121. 
Palm. 185, 522. 
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had (a) nothing in her bands at the time of the promiſe, (he 
might have given it in evidence, and thereupon have been 
helped, for then in truth there was not any conſideration, for 
to forbear the debt where none was, or with which ſhe waz 
not chargeable, is not any benefit to the defendant, nor da. 
mage to the plaintiff. Alſo the caſe at bar was ſtronger, he. 
cauſe the defendant promiſed either to pay the money, or to 
aſſign the intereſt of the leaſe which ſhe had as executrix, for 
it was in her election to do which of them ſhe would. And 
ſo note the principal point reſolved by both courts, 
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Hil. 9 Jacobi 1. 


A Caſe in Chancery, 
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DIN. In Hardr. 


49. it is ſaid by 


Baron Nicholas 
that this caſe is 
not law, for by 
the ſame reaſon 
that the office 
could not be 


granted for years, 


it was not grant- 
able in ſee.] 
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, Ira Es 
OVTS quarto decimo die Novembris anno regni Regis Jacobi _— of gy A 
Angl', Sc. nono, inter diftum dominum Regem quer, et , t, e, 
Georgium Reynel Militem defend. Cum dies datus fuit præſato —— AL 4-990 Sz 
d ſendenti uſque duodecimum diem inſlantis Nouemb ad oflendendam - - ih — 
cauſam guare ofeium MareſcaP Mareſcalciæ coram ipſo Rege tan- "Ss lea Se ASSL 
quam fortsfat?* in manus dicti domini Regis ſeiſiri non deberet, iſio Jn u el, 461 fa;s, 
quartodectmo die Novembris Magifter Richardſon e confilio cum præ- 5c i . 15%," 


fato defendente diverſas cauſas in ed parte allegavit, quod breve ds e Gat los 
Scire facias verſus prefatum defendentem projequi debeat, antequam Gre 77 Sun e 


-- 


2 
x 


Me pred in manus dicti dom? Reg? ſeifiri debeat. Sed quia curia (cr 4 / Va Ab,<7 
— 


lic in præmiſis ulterius adviſare vuli, ideo dies datus eſ per ean- 
dem curiam uſque diem Lung, ſ. viceſimum quintum diem inſlantis 
Novembris, quo die Dominus Cancellarius Angl ( afſiciatis ſibi 
Edwardo Cole Milite Capitali Juli“ de Banco, Laurentio Tan- 
feli Milite Capital“ Barone Scaccarii Petro Warburton Milite 
un Juſtic de Banco et Facobo Altham Milite uno Baronum Scac- 
cart ) quid per conſilium ex utraque parte dici poterit, utrum officium 
brad in manus difti domini Regis ſeifiri poterit fine brevi de Scire 
fac prius lato, necne audire proponit. At which day, in Mich. 

paſt, the caſe was argued before the Lord 
the ſaid four Judges by Richardſon for Sir 


term now laſt 
Chancellor and 
George Reyne] 
was ſuch, Ed. 


Peacock habuit & tenuit offi Mareſchalli Mareſ- 


chal” 


„and by Damport for the King: and the caſe 
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Antea 50. 
L. 5 E. 4. 28. a. 


queſtion was made upon the validity of the oſſice; but after 


(2) Dy. 198. pl. 
50, 211. pl. 29. 


2 Roll. 191. 
1 Sid. 81. 
Kelw. 33. b. 
3 Co. 11. a. 
x Leon. 21. 


42 Roll.Rep.497. 
1 Luer, Hob. 243. 244. 
ene, (5) 21H. 7.8 3. a. 


ee ute 


Stamf. Prærog. 
55. 2. b. 


(c) Stamf. Præ- 


rogat. 5 5, 56. 


(4) 8 Co. 165. a. 
Co. Lit. 362. b. 


3 Bulſtr. 170. 


Noy 164. 1 Roll. 


Re p. 85. Hard. 
113. 


(e) Fitz. Prærog. 


20. 


Br, Prærog. 10. 


Br. Entry con- 
geable 88. 
Br. Office de- 


vant E cheat. 30. 


Br. Patents 40. 


Br. Condit. 1 25. 


(f) Br. Office 
devant Eichea- 
tor 

Br. 1 GI, 


Be. Elch. 25,33- 


4 Co. 10 b. 

3 Leon. 187. 
Poſtea 96. A. 
Plowd. 229. b. 
Moor 203. 

4 Co. 58. b. 
Stamf. Prærog. 


54. 2. 
(s) Ke, 4: b. 
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chal” coram domino Rege for the term of his life ; and the Rin 
that now is 2 Sept. anno primo regni ſui, granted the ſaid office 
to Sir James Elphinſtone, now Lord Balerinoth, and to hi 
aligns, for 31 years in reverſion, who 26 Jan, ann 2 7 
Tac* by deed affigned it to Hen. Spiller, Ed. Peacock died) 
ec. anno 3 reg who deputed Sir Geo. Reynel by word t 
exerciſe the ſaid office as his deputy at will: and afterward; 
in Jan. following Hen. Spiller by his deed aſſigned the {ail 
office to Sir G. Reynel. And it was found by office by force 
of a commiſſion under the great ſeal, and returned in the 
Chancery, that Sir G. Reynel had committed divers for. 
feitures of tbe ſaid office by ſuffering voluntary eſcapes of ri. 
ſoners, &c. And the only queſtion which was argued at the 
bar in the Chancery by the faid order of the court was, if 
upon this office the King might ſeiſe without a Sci. fa. (for no 


the arguments I moved, if ſuch office might be granted for 
years, or not. And then the Lord Chancellor conceived it 
could not, but deſired us to conſider of theſe two points, ſc. i. 
If the King might ſeiſe without a Sci' fa“; and 2. If ſuch 
office might be granted for years. And we prayed time to 
adviſe till this term; and in the vacation we four ſeverally 
conſidered of thoſe two points, and in the beginning of this 
term we met and conferred together. And as to the fir, 
we all reſolved that the King might ſeiſe without ſuing a (4) 
Sci Fd for the reaſons and cauſes which Coke Ch. Juſt. in the 
preſence of the others in the Chancery this term openly deli- 
vered in the Chancery. And becauſe divers authorities were 
cited at the bar, and ſome ſeem to contradict the others, he 
made the report in this manner. 1. In ſome caſes the King 
{hall be in poſſeſſion by ſeiſure without office, as in 21 (6) H. 
7. and (e) Stamford in the caſe of the temporalties of a Biſhop 
and of Priors aliens, becauſe the certainty of them appears in 
the Exchequer, & (d) fruſtra fit per plura, quod fieri poteſt per 
pauciora. 2. In ſome caſes the King ſhall be in poſſeſſion by 
office without ſeiſure, as of lands, tenements, offices, &c. 
which are local, or whereof continual profit may be taken: 
as where it is found by office that a condition is broke, or that 
a perſon attainted of felony is ſeiſed of land, &c. or in tit 
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caſe of wardihip of land, &c. in all theſe caſes the King im. 


mediately by office is in poſſeſſion before any ſeiſure. Vide (e) 
2 H. 7. 8. b. 9 (f) H. 7.2. b. 12 fl. 7. (1.) 21. b. & 10.4 
14 H. 7. 21. b. 15 H. 7 6. b. 21 H. 7. 7. a. b Ld: 
Stamf. 55, 56, &c. Vide Trin. 30 El. Dowtic's cale in ide 
Third Part of my Reports, fol. 10, 11. & Trin. 26 El. the 
Company of Sadlers caſe in the Fourth Part of my Reports 
fol. 54, 55. 3. In ſome caſe the King ſhall be in 1 
by office and ſeiſure, as in caſe of (g) advowſon, &C. . 
right patron ſhall not be ouſted by ſuch falſe office foun 
thereof, till the King preſents, and his Clerk is admitted 1 
inſtituted; for if the K's. Clerk is refuſed and the K. br Sur 
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(a) Dy. 15 1. pl. 4. 
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in ſuch caſe: Mich. 8 H. 8. Rot. 21. | 
& 5 Phil. & Mar. 151. b. Note good ference (a) Ds 
3. Brief 651. 21 Af. 36. 40 AM. 46. 50 Al. 2. 2 os 
(13) b. 4 El. (b) Dyer 211. 30. Eliz. 41. 6. In all ws 
when a common perſon is put to his action; therey 12 
office found the King is put to his Sci. fa? as in r 
waſte, Ceſſavit, &c. But when a common perſon ma ; 
or ſeiſe, there an office without a Sci. fa. ſhall ſuffice ei 
King, 12 H. 7.21. b. 14 (4) H. 7. 2. 15H. 7.6.b Stam 
(e) 54. Vide (f) Dowty's caſe aforeſaid ; and by theſe differ. 
ences apparent in our books, all the books are well — 
ciled and agreed. And for authorities in law in caſes of 
offices, 8 H. 4. 18. a. The Abbot of St. (g) Alban's had 
gaol, and detained priſoners, becauſe he would not be at i 
charge to ſue forth a commiſſion for their delivery, the Kin 
has cauſe to ſeiſe the franchiſe into his hands, 29 E. 4. 5 
The Abbot of (5) Crowland had a gaol in which the * 
were impriſoned, and becauſe once he kept men who were 
acquitted of felony, and alſo had paid their fees, the Kin 
reſeiſed the gaol for ever, and that was for miſuſer of bis =, 
chiſe. 5 E. 4 3 a b. The Duke of (i) Norfolk, being Mar. 
ſhal of England, granted the ofhce of the Marſhal of the Ma. 
ſhalſea of the King's Bench by his deed to one John Bouchier 
for term of his life, with warranty, who was admitted accorl- 
ingly of recoid, and afterwards the Duke died, his heir 
within age; and it was found by office that the Duke died 
ſeiſed of an eſtate-tail in the ſaid office, and that it deſcende 
to his heir within age; and there it is held, by this office 
Bouchier is out of poſſeſſion, and the King is in poſſeſſon ti 
he has avoided the office by traverſe, &c. And Coke Chit 
Juſtice cited a record in Trin. 21 E. 1. Rot. 33. Cant, core 
Rege Fulco de Valebus attornat, ſive vicegerens 5 eri Bignt Cin 
Nor F. et Mareſcha AngP, quia per miſit Alanum Oſnund qui ut- 
legatus fuit pro morte Henrici Hagam gui fuit ſub cuſtid ſud fiat 
null crimine rectatum, et miſſas in duabus excleſis audire, al per 
Plateat, vices, et taber nas, fine compedibus ambulare et vag 
foriffecit officium ſuum Mareſchal' una cum virgd, gu capuunu 
in manibus ro Si & committitur Vicecam Cantiæ And the (aid 
caſe of Sir John (4) Savage was cited again to this purpoſe 
wherefore it was concluded, that in the caſe at bar the King 
might ſeiſe without any Sci. fac. ; and all this was agrees of 
the Lord Chancellor of England. 
As to the other queſtion, it was reſolved by the Chiet Jul, 
Ch. Baron, and Warburton Juſt. that the faid grant for (/ } years 
of the ſaid office was void. 1. Becauſethis office is an office o great 
truſt annexed to the perſon, and concerns the adminiltrano 
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of juſtice, and the life of the law, which 1s to keep thoſe who 
are in execution in * ſalod et ard cuſtodid, to the end they 
may the ſooner pay their debts, &c. and this truſt is indivi- 
dual and perſonal, and ſhall not be extended to his (a) exe- 
cutors or adminiſtrators. For the law will not _—_ confi- 
dence in matters concerning the adminiſtration of juſtice in 

{ons unknown. 2. This office requires continual atten- 
dance in court, and perhaps the leſſee may die (b) inteſtate, 
and then who ſhall be officer till the adminiftration is granted ? 
Shall the Ordinary, or who elſe? And if the officer dies in 
debt, and none will prove the will, or take adminiſtration, 
who then ſhall be officer? &c. 3. Every ſuch officer ought 
to be admitted and allowed by the court, and ſworn there; 
but if ſuch officer is admitted for years, then the executors or 
adminiſtrators will be officers without allowance or admit- 
tance, which will be inconvenient. 4. This is an ancient 
office, and has always been granted for life, or at will, ſo that 
the perſon to whom, &c, was certainly known, and hefore 
theſe days never was granted for years, and in theſe caſes in- 
novations are dangerous. 5. If it may be granted for years, 
it may be demanded if it ſhall be forfeited by utlary, or 
{hall be aſſets to his executors, and many other quettions will 
ariſe upon it. M. 16 H. 6. * rot. 63. in the King's Bench, 
this office granted to one for life. (c) 39 H. 6. 32. b. 
granted to Brandon for life. (4) 5 E. 4. 3. a. b. this oſſice was 
granted to Bourchier for life, M. 10 & 11 Eliz. to + Gawdy 
tor life, and in no book or record can it be found before this 


time, that this office has been granted for years. But yet, by; 


an act in law, a term, which is but a chattel, may be in ſuch 
ollice, as it appears in 5 E. 4. 3. a. b. The Duke of (e) Nor- 
folk had an eſtate tail in the office held of the King in capite, 
and died, his heir within age, and that found by olſice, in 
that caſe the King has a chattel in the oflice, ſc. during the 
minority, and if the King dies, it would deſcend to the next 
King, and would not go to his executors or adminiſtrators, o 
an act in law doth not introduce any inconvenience. But 
there it is put, that if the King grants the office for life, or 
duting the minority, there ought to be a Sci. fa. againſt the 
patentee ; and without queſtion the grant for life in ſuch caſe, 
(f) the King having but a chattel, is void. And fo for the 
reaſons aforeſaid it ſeems alſo the grant thereof, during the 
minority; for if the grantee ſhould die, his executors or 
adminiſtrators would have it, which would be inconvenient. 
And the principal cafe of 5 E. 4. 3. a. b. The King having 
the office in ward granted it to Wingfield at (g) will, which 
moon queſtion ſtood good in law. And where the 
3 in 39 H. 6. 34. a. ſaith, if a man grants 
= 15 to another for life or for years, and he will 

yh e ekecute his office, or othetwile miſdeeth his of- 
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fice, the grantor ſhall ſeiſe his office : firſt it doth not appear 
what manner of office he means, fc. of great truſt, or wy 
cerning the adminiſtration of juſtice. 2. It is but a ſudden 
opinion not pertinent to the principal caſe : and there; neither 
Priſot, nor any other of the Juſtices affirm, that the aid ether 
of Marſhal may be granted for years. And where it was ob. 
jeQted, that the King may giant the cuſtody of a (a) gavl ty 
another in fee; and alſo to be (b) Sheriff of ſuch county tg 
one and his heirs, which eſtate in fee-ſimple includes all other 
eſtates, and the heir in ſuch caſe is as well unknown at tt 
time of the grant, as the executors or adminiſtrators in caſe of 
a grant for years. 'To which it was anſwered, "That it is true, 
that ſuch grants may be made by law, but they differ from 
this cate at the bar for divers reaſons. 1. There cannot be 
any ſuch intermiſſion, for immediately by the anceſtor's death 
the office deſcends to the heir. 2. Such eſtate cannot be for: 
feited by outlawry. 3. In ancient times Comes had the cul. 
tody of the county, and was called (c) Præpeſſtus Comitatus, 
Shire reeve, z. Reeve of the Shire, which is as much 2s 19 
fay Præpoſetus Comitatus ; and afterwards it was transferred to 
the Sheriff, wuo is (4) Vicecomes, i. in Vice Comitis ; but as 
the King cannot grant to one, that he and his executors or 
adminiſtrators ſhalt be Counts or Earls for (e) years, ſor then 
his executors or adminiſtrators, one being appointed by him- 
ſelf, the other by the Ordinary, would be Earls: fo without 

. . 6 . FR 114 — 
queſtion the King may create an Earl for life, in tail, or n 
fee. 4. This office of Marſhal, &c. ought to come mT] 
admittance or allowance of the court, ſo does not the Sheift 
or Gaoler. 5. Grants of ſuch offices in fee, or for lite hare 
been allowed and approved, but ſuch grants for years wee 


— ws —— ——— - cu » 1 


— nn —— A — 


never allowed or approved; et periculiſum exiſlimo quod bonarun 
virorum non comprobatur exempla, And if this, and ſuch ofice 
may be granted for years, then the offices of Cuftos Breviun, . 
of the Chirographer, or of the King's ſilver, 8c. may be de. : 
miſed in poſleſſion or reverſion for 1000 years or morez ; 
of the Clerk of the Pipe, and of the King's Remembrancet ; 
&c. in the Exchequer and ſo of the office of Clerk ol the tc 
Crown in this court, and of other offices in other cout 7 
upon which the ſubverſion of Juſtice, by reaſon of Ignorance Y 
31 the officers, would enſue, for good clerks would be deter 4 
from applying themſelves to get knowledge and experience 1 
when ſuch offices ſhall be ſaleable, and transferred from 1. 1 
to another for lucre and gain; upon which fo would ende A 
corruption in the officers, and extortion from the ſubjccb 3 F 
other great inconveniences. And the Lord Chanc. hearing! * 1 
reaſons, agreed clearly with this reſolution and faid, that 0 w b. 
the opin, of Sir John Popham late Ch. Juſt. ot England, * * 


part IN, Sir GEORGE REVYNELI's Caſe, 
{ch caſes: as he had oſten aſſirmed to the ſaid Lord Chan- 


cllor, and to me alſo when I was Attorney-general. And it 
as alſo reſolved, that foraſmuch as the office was found by 
force of a commiſſion under the great ſeal, and returned in 
this court, that (although the office be to be executed in an- 
other court) yet the award of the ſeiſin ſhall be in this court, 
where the office is returned, and in this court the party thall 
have his traverſe, or /donflrans de droit, as his caſe is, to avoid 
the office, and when ſuch award ſhall be made, the cuſtody of 
the priſoners is to be committed to another, to avoid the eſcapes 
of thoſe who are in the faid priſon, and ſo has it always been 


whom the cuſtody ſhall be newly in the interim committed, 
belongs to the court of King's Bench. Then the Lord 
Chancellor aſked, how this ſeiſure ſhould be made? And I 
anſwered, that by the office and the award of the ſeiſure, the 
King is in poſſeſhon without any writ or commiſſion awarded 
for that purpoſe 3 but that there ſhould be a writ of difcharge 
directed to Sir G. Reynel, according to the effect of the writ 
in the Regiſter 295. when an Eſcheator is removed. Et (a) 
mandatum eft nuper Eſcheatori R. in com” pred” quod tid” 75 ro- 
lee, brevia, et omnia alia fie“ illud tangentia gue in cuſtodid ſud 
en unt per indenturas inde inter eos debite conficiend' beret, Sc, 
and the like writ ſhould be directed to Sir G. Reynel, to deli- 
rer by indenture all the priſoners, &c. which are in his cuſ- 
ody; and as when the King is falſly entitled by office, and upon 
petition, traverſe, or Monſtrans de droit, judgment is given, 
und nanus dm Reg? (H) amoveantur, that without other writ 
the hancs ate removed, as it is held in 10 Afl. p. 2. 10 E. 3. 
2. tit. Afl. 156. 5 E. 3. Qu. imp, 34. Stamf. Prærog. 78. 
nd ſo it was adjudged in» Communi Banco between Brown 
ad (e) Teriy, Hil. 37 EL. rot. 620. and yet in ſuch caſe the 
ue 1s, to have a writ of Amoveas manum ſo when an office is 
found forfeited, preſently by the law the party is out of poſ- 
ſelion, and the King is in poſſeſſion, and yet the uſe is, and 
io good purpoſe, to have ſuch writ of diſcharge as is aforeſaid z 
ni yet till he is actually removed he ſhall anſwer ſor all 
ticapes, For he who occupies or has the cultody of a gaol 
oy right or wrong, ſha'l be charged for eſcapes of priſoners, 
1 fl. 4, 73-2. and be who has the cuſtody of a gaol in fee, 
1 lubſtitutes another at will, or for life, under him, the 
3 upon the eſcape will lie againſt him who has the 
eg poſſeſſion of the office, 13 E. 3. Bar. 263. The 
Ni 1 Weitminſter's caſe againſt a goaler at will, 
but ir 5 278, 279. Dyer, Gaudy Under-Marſhal for life ; 
. ey are not ſuihcient, »pondeat (d) ſuperior, ſc. he 
Stauted at will, or for lite, as appears in 39 H. 6. 32. b. 

2 tor 


ved; but the admittance and allowance of ſuch perſon, to 


() 3 Co. 72. as 


(5) Cr, El. 523. 
Moor 340, 


(e) Cr. El. 323. 
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(d) Dy. 278, 
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is & Regine Philippi & Marie literas patentes ſub magno ſip1ll 
und nuper Regis & Regine 3 & 4 dederunt & conuſſormt 


' deſervivit'in officio ſervientts ad arma pred” juxta idm tt 


Sir Gon REvYNEL's Caſe: Part Ix. 


for the inſufficiency of John (a) Brandon who h 

ſhalſea for life, the D. of Non who had the pon 
was charged for eſcapes of priſoners. And the caſe was Cited 
which began in this court Paſe. 21 Regine El. Rot. I. in» 
placita Reginæ, the record of which begins in this manner 
Midd' conftot quod dom? Philip. & denina Maria nher Rr f 
Regina Angl, foror' dom? Regine nunc prechariſſime, pro ſe he. 
redibus & ſucceſſor” dif? Regine Marie, per eorundem aber Ne. 


ſus Angliæ confe geren dat” apud Iiſeſt' 23. die Sept annis ex- 


Aarco (b) Steward generoſo officium ſervien' eerund? nuper Reg 
& Regine Marie ad arma, attendend” ſuper Cancel Angliz jv 
tempore exiſten', ac ipſum Marcum ſervientem ſuum ad arna 2 
cer” ordinaverunt, & conſlituerunt per eaſd' literas patentes, 14. 
tend” & pannend” offi iliud pro termino vitæ ſue, with all fees, 
and a certain fee of 12d. per diem by force whereof the {yi 
Mark was ſeiſcd of the ſaid'office for term ot his life; andit uss 
found by othce 24 Funi an' 19 El. by force of a commiſſion, 
&c. directed to Randal Hurleſton, John Nuthal, Efqrs. and 
others, and returned in the Chancery, guzd pred? Marcus rer 


tenorem pred” literarum patent” fibi confect', de 8 die EV on 
regni diciꝰ dam Reginæ nunc 12 uſque 1 diem Fel tunc ult pra. 
zerit ante caption” inquiſit', pred” ſed per totum idem tempus ab 
eodem officto ſe abſentavit. Et modo ad hunc diem, ſc. 7 diem Mar, 
anno reg* dif? den Regine nunc 21 venit hic prefal' Mara 
Steward, & queritur ſe ratione & colore inquiſut' pred ab exercty 
officii ſui predie? amotum eſſe, et hoc minus juſle, (by which it 
appears that immediately by the inquiſition he was in law fe. 
moved from the ſaid office, which alſo appears by the judg- 
ment) pro monſtratione recti five juris ſui in hac parte, ian 
Marcus dicit, quod domina Regina nunc, ſc. ult. die Vet a. 


* 8 


regni ſui 11 apud IWefim” in com Midd* dedit enim Marco lictt- 
tram ad ſe abſentund ab exercatio officii ſui pred durante boneput ; 
cito ipſius Marci, donec per ipſam dom” Reginam ei preciperen 
ad deſerviend' in 9fficio ſus præd'. And that from the time o 
the licence till this day, the Queen has not commanded hin 
to exerciſe the ſaid office, &c. Gerrard the Queen's Attorne!- ; 
general took iſſue, Duod cad” domina Reg ina non dedit . Q 
Marc licentiam ad ſe abjentand” ab exercitio officit ſur Cet 2 j 
rante beneplacito ipſius Marci, donte per ipjam dum Reg tit 8 


— 


5 i N 5 ä „ ke ſy⸗ 
ei præciperetur ad deſerviend in efficio ſus prædic! mode 8 1. 
me, 3c. Et hoc idem attornat', Ec. pet” quod inquirarur ft 
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patriams & pred” Marcus femiliter : ideo dies datus ft coram 
: . . . , . 

/1dem domi na Regina in 98 Don? ubicunque func 
fuerit in Anglid ad faciend © recipiend” quod Juſt um fuerit in præ- 
miſſis, et Venire facias awarded to the Sheriff of Middleſex, 
-rurnable in the King's Bench at the ſame day. And Sir 
Th. Bromley, Knt. (4) Chancellor of England, die Lune f 
waſtin' Aſcenſion” Dom termi Paſe 2 1 £1. Reg” per and fuas 
roprias deliberavit record” pred” cor ipſa Reg mn Cancel! ſud 
lit in cur? coram dom” Reg”, (/. the court of King's Bench) 
and in craſtino Aſcenſionis a jury was returned who appeared 
and gave a ſpecial verdict, they found the faid letters patent 
of the King and Q P. and M. to the ſaid Mark Steward of 
the {aid office, which are entered in hec verba. And further 
found, that at the humble petition of the Earl of Leiceſter, 
and Dr. Huit, dom* Regina pre ult' Nov” an' regni diet” dom? 
Res? nunc 11. conceſſit quod id Marcus ſeipſum ab ſentaret ab 
txrcitio dif? officit ſui derante benepiactto ipſius Marci quouſgue 
ed dom Reg ipſum precciperet dejervire in offi.” jus pred”, and 
that Auguſtine Steward brother of M. Steward, 6 Marcii an 
11 reg” per dict dom Regin admiſffius fuit ad attendend” loco et vice 
ithus Marci frairis ſui ſuper N. Bacon Militem adtunc Dom” 
cual magni ſigilli, and then in the pteſence of the Queen was 
ſworn, &c. by force whereof the faid Auguſtine exerciſed the 
fad office, %%, 20 Jun” an” 18 fil Sed utrum dift dom” 
Regin per verba tantum abſque ſcript” ſigil' pateſi juffiaent? in lege 
licentiam dare cid Marco ad ſei pſum abjentand ab exercitis offuit 
ſu trædich jur predif? penitus ignorant; et inde pet” auxil? et ad- 
vi/ament” cur” in premifſ, And this caſe was argved at the bar 
and bench, and depended in adviſement till Michaelmas term, 
and then it was reſolved by (b) Sir Ch. Wray, Ch. Juſt. and 
tam curiam, that the licence by (c) word was good enough, 
and becauſe all p!cas in the Chancery, according to the ordi- 
nary power are coram dom Regin” im Cancel”, and the Keeper 
& the preat ſea] or Chancellor of England is but the Quren's 
(eputy during her pleaſure, and therefore the ſervice of the 
vrjcant at Arms done to the Queen's deputy, 1s in law done 
to the Queen herſelf. And that well appears by the letters 
petent themlelves, for K. and Q. P. & Ml. conceſſerunt, Oc. 


* bs . . 
au ſer vient earund nuper Regis et Reginæ ad arma attended 


«per Cancellar' Angliæ, &c. ſo that he is the King and Queen's 


9erjeant at Arms, and therefore Q. El. might well by parol 
licenſe him to abſent himſelf, &c. which in a manner is a 
elulal of his ſervice for the time, for it is at her pleaſure 
whether the will accept his ſervice or not; another reaſon 
6 given, that the Queen did not depart with any intereſt 
n this caſe, but ſuſpended the ſervice of a Serjeant for a time, 
Cy luch licenſe by word was good enough. Alſo it 
15 * that it is true, that (4) non-attendance upon the 
Alice 1s à Cauſe of forfeiture, but it ought to be a vo- 
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. Nota coram 
domina Regin' 
gencrally is 
meant B. R. 
the -ntry of 
pleas in Chan- 
cery is, coram 
dom' Reg' in 
Cancell'. 


2. Day given in 


Chancery to p- 
pear in B. R. 
tor trial of the 
iſſue. 

3. Ven' fac? 
awarded in 
Canc' return” in 
B. R. 

4. The delivery 
of the record 10 
B. R. per menus 
Cancellar. Vide 
10 E. 3. 

5 Special verdict 
on a Collaicral 
iflue. 

(a) 2 Sand. 27. 
1 Sid. 436, 

4 Inſt, 80. 

1 Mod. Rep 29 


(h) 2 Fand. 27. 
1 Sig. 436. 

4 Init. 8. 

1 M d. Nep. 209 
(c) 2 Rot, 154. 
Cr. Ei. 424» 
Moor 193- 


SE $% 
10 E. 4. 15. b. 


(4) Co. Lit. 


233. à. 
Ant. 50. 4.97.2, 


(a) 2 Sand. 27. 

1 Sid. 436. 

4 laſt. 80. 

3 Mod. Rep. 29. 
Lucas 108. 


A Recor). out 
oi: Chanccry. 


"and Q Mary to be attending upon their Chancellor of Engai 
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luntary negligence, and not when he has the Queen's aſſent wh 
is to take advantage of the forfeiture for the non-attendance. A ; 
afterwards (a) judpment was entered in this manner, Super ; 
Vi/is per curiam hic intellictis omnibus & fingulis premiſſis ee 
que deliberatione inde babita, ſervien' didtæ dom? Regin“ ad le 5 L 
ip/ins Reginæ Atlornat' ad hoe convocat” & præſent', . 5 
quid dittum officium didi ſervientis ad arma in manibu; doming 55 
ging retent eidem reſ{itualtur, & guod pred? Marcus ad ex clit 
efficii ſui præd a quo amotus ſuit, unacum wvadiis & feodis inde tidin 
officio debuts & pertinen”, a didto tempore amitionis Jue, eb txerciia 
efficit [ut præd bucuſque percept t detent? reflituatur, ſalvo en pr 
jure Reginæ 2 quod, Sr. Which record at large (being worth 
obſervation) is as follows. / 


The Record of Marx STEwARpP's Cale, 
vouched in Sir Gro. REYNEIL's Cale. 


Term. Paſ. 21 Eliz. in B. R. Rot. 1. inter pl. 


cita Regine. 


E it remembered, that Tho. Bromley, Knt. Chancellor of 

the lady the now Queen, on Monday next after the morrow 

of the Lord's Aſcenſion in this ſame term, before the lady the & 
at Weſtm. by his own proper hands delivered here into coult, 4 
certain record, had before the ſaid lady the Q. in her Chancery « 
Weſtm. in theſe words; Pleas before the lady the Queen at Welt. 
in the term of Eaſter in the 21ſt year of the reign of Eliz by de 
grace of God Queen of England, France, and Ireland, Defender 
of the Faith, &c. Middleſ. ff, It is manifeſt (to us) that the lord 
Pnilip and the lady Mary, the moſt dear ſiſter of the lady the now 
Queen late King and Queen of England, did for them and ih! 
heirs and ſucceſſors of the ſaid Q Mary, by the levers patent 
them the ſaid late K. Philip and Q. Mary, made (polled) oy 
their great ſeal of England, bearing date at Weſtmiaſler the 2; 
| day of September, in the 3d and 4th year of the ſaid late Fug 
Thilip and Queen Mary, give and grant to one Mark gu” 
Gent, the office of Serjeant at Arms of them the ſaid late R ras 


tor the time being; and him the ſaid Mark, their Serjean! p 
Arms, did ordain and conſtitute by the ſame letters dax 2 
have end enjoy the ſaid office to the ſaid Mark for the ws : 
life, and that they the ſaid late King Philip and Queen — 
for them and the heirs and ſucceſſors of the ſaid Queen 5 
did by the ſame letters patent give and graut to the * * 1 
for the exerciſe and occupying of the aforciaid oface, the ; 


| 4 ve 
and ice of twelve pence a day, to have, 619) and Neal 
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e ſaid wages and fee of 12d. a day to the ſaid Mark 
vp Jenn of his life, out of the iſſues od roſits of the 
Hanaper of them the late K. Philip and Q. Mary, by the 
hands of the Clerk or Keeper cf the aforeſaid Hanaper for the 
time being, yearly to be paid, as by the ſaid letters patent 
among other things it more fully and plainly appeareth. And 
alſo, whereas it is found by a certain inquihtion indented, 
taken at Weſtm. in the county of Midaleſex, on the 24th 
day of June in the 19th year of the reign of the ſaid lady the 
now Queen before Ralph Hurleſtone, Eſq. John Muthall, 
Eſq. Francis Folyat, Eſq. and John Statham, Gent. by vir- 
te of a commiſſion of the ſaid lady the now Queen to them, 
and to one John Goodman directed, by the oaths of 12, &c. 
that the ſaid Mark did not ſerve in the aforeſaid office of Ser- 
jeant at Arms, according to the effect and tenor of the afore- 
{aid letters patent made to him from the 8th day of October, 
in the 12th year of the reign of the ſaid lady the now Queen, 
unto the firſt day of Feb. then laſt paſt, before the caption 


abſented himſelf from the ſame office, as by the ſaid inquiſi- 


Queen, as in the fileg of record there remaining it appeareth : 
and now at this day, that is to ſay, the 7th day of May in the 
21ſt year of the reign of the ſaid lady the now Queen cometh 
the aforeſaid M. Steward into the Chancery of the ſaid lady 
the now Queen at Weſtm. by Ed. Cordel his attorney, and 
complaineth, that by reaſon and colour of the inquiſition 
z/orefaid himſelf to be unjuſtly removed from the exerciſing 
and holding of his ſaid ofhce aforeſaid, becauſe, by proteſta- 
tion, that the ſaid inquiſition is not ſufficient in law, to remove 
him the ſaid Mark from the exerciſing of his office aforeſaid ; 
tor the ſhewing of his right in this behalf, the ſaid Mark 
laith, that the ſaid lady the now Queen long aſter the making 
of the ſaid letters patent, that is to ſay, the laſt day of Nov. 
in the 11th year of her reign, at Weſtm. in the county of 
aWdlcſex, gave licence to the ſaid Maik to abſent himſelf 
from the exerciſing his office, during the pleaſure of him the 
bid Mark, until he was commanded by her the ſaid lady the 
now Queen, to ſerve in his oflice aforcfaid. By virtue of 
which licence ol the faid lady the Queen, to the aforeſaid Mark 
made, as afore is ſaid, the ſaid Mark, by the whole time of 
bis abſence, ſpecified in the inquiſition aforeſaid, abſented 
nimſelf from the exerciſing of his faid oflice aforeſaid. And 
tutaer the ſaid Mark, for ſurther ſnewing of his right faith, 
that he now is, and always from the aforeſaid time of remuving 
bim trom the exerciſing of his oſſice aforeſaid, was ready, an! 
oten times offered himlelf to ſerve in his office aforeſaid : an | 


Q 4 | chat 


(taking) of the inquiſition aforeſaid, but for that whole time 


tion returned in the court of Chancery of the ſaid lady the 
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that as yet from the time of the licence of the ſaid lady the 

of abſenting himſelf to the ſaid Mark given, the ſaid lady he 
now Queen had not commanded him to ſerve in his office 
atorefaid ; wit out that that the ſaid lady the now Q. hath any 
other right or title in or to the office aforeſaid than as before 
above is alledged; and without that, that there is any ſuch 
record, beſides the record of the inquiſition aforeſaid, which 
makes or ſhews, or can make or ſet forth, any title of the ſaid 
lady the now Queen in or to the office aforeſaid : all and fn- 
gular which the faid Mark is ready to aver, as the court here 
| thall award; and therefore he demandeth judgment, and that 
to the poſſeſſion and exercifing of his office aforeſaid, together 
with the wages and fee aforeſaid, and to the iſſues and profits 
to the ſaid office due and belonging, from the time of his 
1emoving from the faid exerciſing of his office aforeſaid he be 
reſtored, &c. And Gilb. Gerrard, Eſq. Attorney-peneral 
of the lady the now Queen who proſecuteth for the ſaid Jady 
the Queen in this behalf faith, that by any thing by the faid 
M. Steward above in pleading alledged, the faid lady the 
Queen of her right and title, in or to the office aforeſaid onght 


not to be barred; becauſe he ſaith, that the ſaid lady the C. 


did not give licence to the ſaid Mark to abſent himſelf from 
the exerciſing of his office aforeſaid during the pleaſure of 
kim the faid Mark, until he were commanded by the ſaid lady 
the Queen to ſerve in his ſaid office aforeſaid in manner and 
form as the aforelaid Mark, in his ſhewing of his right to the 
office aforeſaid above hath alledged : and this the ſaid Attorney 
cf the ſaid lady the now Queen, for the ſaid lady the Queen, 
Yayeth it may beenquired of by the country; and the aforel, 

Lark likewiſe. Therefore day is given before the ſaid lady 
the now Queen in the morrow of the Aſcenfion of our Lord, 
whereſoever ſhe ſhould be in England, to do and receive what 
was juſt in the premiſes; and it is commanded to the Sheriff 
of Middleſex, that he cauſe to be here before the lady the & 
at that day 12 good and lawful men of the vicinage of the city 
of Weſtminſler, who are not of kindred or affinity of the 
jaid Mark, to recognize upon their oath more fully the truth 
of the premiſes z at which morrow of the Aſcenſion of our 
Lord. before the lady the Queen at Weſtm. come as well the 
aſoreſaid Gilb. Gerrard, who proſecutes, &c. as the aforeſaid 
Mark Steward, by Jobn Manning his attorney. And the 
Sherift returns the names of 12, whereof none, &c. There- 
tore it is commanded to the Sheriff, that he do not omit, _ 
but that he diſtrain them by all their lands, &c. and that 0 
the iſſues, &e. and that he have their bodies beſore the lady 
the Queen in eight days of the H. Trin. whereſoever, KC, 10 
recognize in form aforeſaid, &c. And the ſame day 15 gel 
as well to the aforeſaid Gilbert Gerrard, who proveenth 
&c. as to the aforeſaid Mark Steward, &c. At which b 
days of the Holy Trinity, before the lady the Qwel 


{ 
| 
f 
| 
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Weſtminſter, come as well the aforeſaid Gilbert Gerrard, 
who proſecutes, &c. as the aforeſaid Mark by his attorney 
aforetaid, and the jurors of the jury aforeſaid, being called, 
likewiſe come; and upon this, public proclamation is made 
for the lady the Queen, as the ule is, that if there be any one 
who will inform the Juſtices of the lady the Queen here, the 
Serjeant at Law of the lady the Queen, or the Attorney-ge- 
neral of the lady the Queen, or the jurors aforeſaid of the 
premiſes, that he come and ſhould be heard; and Edward 
Anderſon, one of the Serjeants of the lady the Queen at law, 
todo this offered himſelf, by which it is proceeded to the 
taking of the jury aforeſaid, by the jurors aforeſaid now there 
appearing, who to ſay the truth of the premiſes being choſen, 


tried, and ſworn, ſay upon their oath, that the lord Philip 


and the lady Mary, late King and Queen of England by their 
letters patent under the great ſeal of England made, bearing 
late at Weſtminſter the 23d day of September in the 3d and 
ah years of the reigns of the ſaid late King and Queen, gave 
and granted to the ſaid Mark the office of Serjeant at Arms, 
attending upon their Chancellor of England for the time being, 
and him the ſaid Mark their Serjeant at Arms aforeſaid made, 
ordained, and conſtituted by the ſaid letters patent, for the 
term of his life; to have and enjoy the ſaid office, to him 
the ſaid Mark for the term of his life. And moreover, the 
ſaid late King and Queen gave and grauted by the letters pa- 
tent aforeſaid, for them, and the heirs and ſucceſſors of the 
laid Queen, for the exerciſing and holding of the office afore- 
laid, the wages and fee of 12 pence per diem; to have, hold 
and perceive yearly the ſaid wages and fee of 12 pence a day, 
to the ſaid Mark for the term of his life, of the iſſues and 
profits of their Hanaper of their Chancery, by the hands of 
the Clerk or Keeper of the ſaid their Hanaper, and the heirs 
oi the aforefaid late Queen for the time being, at the feaſt of 
vant Michael the Archangel and Eaſter, by equal portions 
yearly to be paid, together with all other profits, commodi- 


ues, emoluments, allowances, and advantages, to the ſaid 


office any way anciently belonging, due and accuſtomed. 
and the faid Mark Steward brings Tere into court the 
letters parent aforeſaid, which follow in theſe words; 


Philip and Mary, by the grace of God, King and Queen 
of England, Spain, France, both Cicilies, Jeruſalem, and 


Ireland, Defenders of the Faith, Archdukes of Auſtria, 


yoke of Burgundy, Milain, and Brabant, Earl of Ha- 
purge, Flanders, and Tiroll, &c. Jo all to whom theſe 
Fs letters ſhall come, grecting. Whereas our moſt 
ar brother Edward, late ing of England the ſixth by his 
#15 Patent made under the great ſeal of England, bearing 

date 
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date at Greenwich the 8th day of April in the 4th year of his 
reign, of his ſpecial grace, certain knowledge, and mess 
motion, as alſo with the advice and conſent of his 
had given and granted to his well-beloved Richard Hatchmay 
Gentleman, the ofhce of his Serjeant at Arms, attendant 
upon his Chancellor of England for the time being, and had 
made, ordained, and conſtituted by his ſaid letters patent h m 
the ſaid Richard his Serjeant at Arms, for the term of his life: 
and moreover, by his ſaid letters patent, had given and 
granted to the aforeſaid Richard Hatchman, for the exerciſing 
and holding the office aforeſaid, the wages and fee of 124. by 
the day; to have, hold, and receive yearly, the faid wages 
and fee of 12 d. by the day, for the term of his life, from the 
time of the death of his Serjeant at Arms which ſhould next 
die, of the iſſues and profits of the Hanaper of the Chancery, 
either by the hands of the Clerk, or Keeper of the ſaid his 
Hanaper, for the time being, at the feaſts of St. Michael the 
Archangel and Eaſter, by equal portions yearly to be paid, 
with all other profits, commodities, emoluments, allowances, 
and advantages to the ſaid office any ways ancientiy due and 
? accuſtomed, as by the ſame letters patent more fully ap- 
' peareth ; and becauſe the ſaid Rich. Hatchman is now willing 
to deliver up the aforeſaid letters patent into our Chancery to 
be cancelled ; which letters patent there now are cancelled, 
as we have certain knowledge, to the intent, that we would be 
graciouſly pleaſed to grant to our well beloved Mark Stewad, 
Gent. other letters patent of the premiſes : we therefore, taking 
conſideration of the premiſes, of our ſpecial grace, certan 
knowledge, and mere motion, have given and granted, aud 
by theſe preſents, for us and the heirs and ſucceſſors of ite 
ſaid lady the Queen, do give and grant to the faid Mats 
Steward the aforetaid office of our Serjeant at Arms, aten. 
dant upon our Chancellor of England for the time being: and 
him the ſaid Mark our Serjeant at Arms do make, ordain and 
conſtitute by theſe preſents, to have and enjoy the aid ofice 
to the ſaid Mark Steward, for the term of his life 3 and mort» 
over we have given and granted, and by theſe preſents, tor Us 
and the heirs and ſucceſſors of the ſaid lady the Queen, ve © 
give and grant to the aforeſaid Mark Steward, for the cdi 
ing and holding the office aforeſaid the wages and fee of 12, 
by the day; to have, enjoy, and perceive yearly the ſaid wages 
and fee of 124. by the day, to the aforeſaid Mark for de 
term of his life, of the iſſues and profits of our Banafcl ö 
our Chancery, by the hands of the Clerk or Keeper of 1 
ſaid our Hanaper, and the heirs of our ſaid lady the ou 
for the time being, at the feaſt of St. Michael the Archangel 
and Eaſter, by equal portions yearly to be paid, tegel x 
with all other profits, commodities, emoluments, 9". 
ances, and advantages to the ſaid off.ces any Ways ann 
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aue and accuſtomed, &c. Although the certain expreſs men- 
on of the premiſes, or any of them, or of other gifts or grants 
by us, or by any of our progenitors, to the aforeſaid Mark 
Steward, before this time made in the premiſes, there is not 
made any flatute, act, ordinance, proviſion, or any other 
thing, cauſe, or matter whatſoever, in any thing notwith- 
{anding ; in witneſs whereof, theſe our letters we have cauſed 
to be made patent. Witneſs our ſelves at W eſtminſter, the 
23d day of September in the 3d and 4th year of our reigns. 
By colour of which letters patent the ſaid Mark Steward well 
and truly to execute the ſaid oſſice was ſworn. And further 
the faid jurors ſay, that the laſt day of November in the 11th 
year of the reign of the lady the now Queen, the ſaid lady the 
Queen at the humble petition and requeſt of the Right Ho- 
nourable lord, the Earl of Leiceiter, and Robert Huyck, 
Doctor of Phyſick, granted that the ſaid Mark Steward might 
abſent himſelf from the exerciſing of his office of Serjeant at 
Arms, attendant in his proper perſon upon her Chancellor of 
England for the time being, during the good pleaſure of the 
laid Mark, until the faid lady the Queen ſhould command 
him to ſerve in his office aforeſaid, as by the depoſition of the 
ſaid Robert Huyck, and by a certain letter, under the proper 
hand-writing of the ſaid Earl of Leiceſter, which we found 
to be true in theſe Engliſh words following, here in the court to 
the jurors atoreſaid in evidence given and ſhewed it more fully 
appeareth : the depoſition of which Robert Huyck followeth 
in theſe words, that is to ſay, © I was an humble ſuiter unto 
her gracious Majeſty about ten years paſt, that ſhe would 
* licence Mark Steward Serjeant at Arms, attendant upon 
the then Lord Keeper, to give off his attendance in his own 
* perſon, to the end he might withdraw himſelf into the coun- 
* try to play the good huſband at home in his own houſe, ſo 
long only as ſhe ſhould permit him, and not revoke him to 
bis former attendance, and the office ſhould be ſerved other- 
* wile to her Majeſty's contentation, and the Lord Keeper's 
* well liking, the which my ſuit ſhe did very graciouſly grant 
me; and aſter that, upon my Lord Keeper's praiſing Au- 
* gultine Steward, I commended him to the Queen as one 
* very fit todiſcharge his brother's abſence with his attendance: 


„ I did 
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* T did ſue to my Lord of Leiceſter and divers other of the 
Lords to ſpeak in my behalf for the furtherance of the fy; 
* ſoin the end the Queen ſaid, I do like well and am fiels 
„ well content that Mark Steward do ceaſe from his waitin 
kill we ſhall reſolve otherwiſe, and if his brother be found 
fit he ſhall ſerve in his place during the time of his abſence 
« uæ quidem (a) litera manu propr” ipſius Com' Leit ſubſrip? 
& ſequitur in hac verla. To my very good Lords the [od 
„Chancellor, and the Lord Chief Juftice of England, and 
« to either of them, ff. Aſter my mott hearty commendations 
* to vour Lordſhips, this bearer Mark Steward, hath earneſtly 
« beſought me to advertiſe your Lordfhips of my knowledge 
« touching her Majeſty's leave for the ſaid Steward's not at- 
tendance in his office of Serjeantſhip : wherein this is very 
« true, that about Michaelmas, as I take it, in the tenth year 
of her Majeſty's reign, the court being then at Windſor, 
„Mark Steward, both by himſelf and his friends, for that he 
had a deſire to remain the country, earneſtly travelled with 
me to be his mean for the obtaining of her Majeſty's good 
licence and favour, that without any prejudice tor not at- 
«*« rending he might at his pleaſure fo do, and for the ſuppy- 
ing of his place which he had to ſerve about the late Lord 
+ Keeper of the great ſea] as Serjeant at Arms, he acquainted 
«« me with the good liking and contentation my faid Lord 
Keeper had to have a brother of his to attend in his place, 
„ to which alſo I gave my beſt furtherance aſterwards: 
„ whereby her Majeſty pleafed both to grant her favourable 
licence to Mark Steward for his abſence, and to allow his 
„ brother to ſupply his place, who was accordingly {worn 
„therein, and many years ferved the place. Thus much, 
being on my own knowledge to be true, at his humble and 
„ earneſt ſuit, I thought good to advertiſe your Lordfhips, 
„ and fo do bid your LL. farewel from the court the 211t 
« May 1579. Your LL. loving friend R. Leic'.“ And the 
jurors further ſay, that the aforeſaid Auguſtine Steward, 
brother of him the ſaid Mark, the 6th day of Jan. in the 11th 
year aboveſaid, at Hampton Court in the county of Midd. by 
the ſaid lady the Q. was admitted, ordained, and conſtitutes 
to attend in the place and room of him the faid Mark tus ro- 
ther upon Nicholas Bacon Knight, then being Lord Keepet 
of the great ſeal of Eng. and to the ſaid office for and in the 


place and room of him the ſaid Mark well and faithfully ”Y 
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«rciſe and execute then and there in the preſence of the ſaid 
lady the Queen Was ſworn, as by the depoſition of the ſaid 
kupoſtine Steward, which followeth in theſe words, we find 


« eleventh year of her Highneſs's reign, on a Sunday or ho- 
« liday, ber Majeſty coming from the cloſet at Hampton 
« Court, was moved by the Right Honour: ble the deceaſed 
« Farl of Pembroke for the inſtituting of Auguliine Steward 
« Serjeant at Arms to attend upon the Lord Keeper; to 
© whom her Majeſty anſwered, My Lord, he is not to have 
« his hrother's office, but is to be appointed only to attend in 
« his place for him at ſuch time as bis brother ſhall be abſent, 
« her Majeſty making then relation of her ſavourable licence 
« already granted to Mark Steward, to abide in the country, 
« and to abſent himſelf ſrom her ſervice at his pleaſure, until 
« he ſhould by her Majeſty be called again to his attendance 
« upon the ſaid Lord Keeper: and then the ſaid Auguſtine 
« \was {worn to attend, as is above ſpecified ” By colour of 
which the ſaid Auguſtine Steward in the abſence of him the 
faid Mark Steward his brother, the aforeſaid office of Serjeant 
at Arms, attendant upon the Chancellor of England, from 
thence, until the 20th day of June in the 18th year of the 
reign of the ſaid lady the now Queen uſed and executed. But 
whether the ſaid lady the Queen by word only, without writing 
ſealed, can give ſuſhcient licence in law to the ſaid Mark 
Steward to abſent himſelf from exerciſing his office aforeſaid, 
the jurors aforeſaid are utterly ignorant, and thereof pray the 
aid and advice of the court here in the premiſes; and if upon 
the whole matter aforeſaid it ſhall ſeem to the court of the lady 
the Queen here, that the ſaid lady the now Queen can by 
word only, without her writing ſealed, give ſuſſicient licence 
in law to the ſaid Mark to abſent himſelt from the exerciſing 
of his office aforeſaid, then the ſaid jurors ſay, that the ſaid 
lady the now Queen gave licence to the ſaid Mark Steward to 
avſent himſelſ from the exerciſe of his office aforeſaid, during 
tne pleaſure of him the ſaid Mark, until he ſhould be 
commanded by the ſaid lady the Queen to ſerve in his office 
aorelaid, in manner and form as the ſaid Mark above in 
leading hath alledged. And if upon the whole matter afore- 
ud, it ſhall feem to the court of the lady the Queen here, that 
de laid Jady the Queen cannot by word only, without her 
ring tealted, give ſuſlicient licence in law to the faid Mark 
9 avient himſelf from the exerciſing of his office aforeſaid ; 
ten the Jurors atoreſaid ſay, that the ſaid lady the Queen did 
site licence to the ſaid Mark to abſent himſelf from the 
r of his office aforeſaid, during the pleaſure of him 
Ir = Mark, until he ſhould be commanded by the ſaid 
2 e Queen to ſerve in his office aforeſaid. And be- 
© tie court of the lady the Queen, here, of giving 
nec 


o he true. © After Chriſtmas, and before Hilary term in the 
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their judgment thereof, is not yet adviſed, &c, Therefore 
day thereof is given as well to the aforeſaid Gilbert Gerrard 
who proſecutes, &c. as to the aforeſaid Mark Steward, until 
in eight days of St. Michael, before the lady the Queer 
whereſoever, &c. in ſtate as now, &c. to hear their judgment | 
thereof, &c. At which fifteen days from St. Michael, before 
the lady the N at Weſtminſter, come as well the afore. 
ſaid Gilbert Gerrard who proſecutes, &c. as the aforefiid 
Mark, by his attorney aforeſaid ; and becauſe the court of the 
lady the Queen here of giving their judgment thereof are not 
yet adviſed, &c, Therefore further day thereof is given az 
well to the aforeſaid Gilbert Gerrard who proſecutes, & 1x 
to the aforeſaid Mark Steward until from the day of St. Mar. 
tin, in fifteen days, before the lady the Queen, whereſoerer, 
&c. in ſtate as now, &c. to hear their judgment thereof, &c, 
At which fifteen days from St. Martin, before the lady the 
Queen at Weſtminſter, come as well the aforeſaid Gilbert 
Gerrard, who proſecutes, &c. as the faid Mark Steward, by 
his attorney aforefaid : upon which, all and ſingular the pre. 
miſes being ſeen and fully underſtood by the court here, and 
mature deliberation being had thereof ; the Queen's Serjeant 
at Law and the Attorney-general of the faid Queen being 
called to it and preſent, it was awarded that the faid office of 
Serjeant at Arms, retained in the hands of the ſaid lady the 
Queen, be reſtored to the ſaid Mark, and that the ſaid Mark 
Steward to the exerciſing and holding of his office aforeſaid, 
from which he was amoved, together with the wages and fees 
thereof to the ſaid office due and belonging, from the time of 
his amoving from the exerciſing of his office aforeſaid, hitherto 
received and with-holden, be reſtored, &c. Saving the right 
of the Queen, if any, &c. 


MA U- 


Part | X. 


MaRGARET PoDGER's Caſe. 


Pauſch. 10 Jac. 1. which began Mich, 
8 Jac 1. Rot. 3648. 


15 replevin between Ralph Bicknel plaintiff, and John , grown. 78. 
Tucker defendant, the plaintiff declared of taking his 2 Brownl. 134, 
cattle, viz. ſheep at Curririvel in the county of Somerſet, in 133. 

a place called Hillfield Cloſe, &c. the defendant made conu- 

ance as Bailiff to Margaret Podger, becauſe the place where, 

Ke. was the freehold of the ſaid Margaret Podger, for damage- 

teaſant, &c. In bar of which avowry the plaintiff ſaid, that be- 

ſore the ſaid Margaret had any thing in the place where, &c. one 

Thomas Wiſe, Eſq. was ſeiſed of the manor of Hampenbridge x Lev 275. 

in the county aforeſ. whereof the place where, &c. was parcel, 

and that the place where was demiſed, and demiſable by copy 

o court-roll, &c. for one, two, or three lives; and that within 

the faid manor, there was, &c. a cuſtom, Quod ille vel illa, 

qu vel que primus vel prima nominat* foret in tali copia, ſhould a 
have the lands and tenements to him only for his life, and he 

who was ſecond named ſhould have it only for his life, pf 

mirtem of him who was firſt tenant, and fo of the third after the 

death of the ſecond ; and that the ſaid Tho. Wiſe lord of the 

laid manor, at a court held 15 Octob. arms g Eliz. granted the 

Pace where, &c. to John Podger and Eliz. and Mary his daugh- 

ters for their lives, &c. by which John entered, &c. and died, 
«er whoſe death Eliz, entered, aud married the ſaid Ralph 


Bicknel 
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Bicknel the plaintiff by which he enter i hi 

tle, &c. and averred ds life of De rd BG 
plied and confeſſed that the ſaid Tho. was ſeiſed of 8 — 
and that within the ſaid manor there were ſuch uſt 3 
the plaintiff in bar of the avowry had alledged, and 8 y 
alſo the grant made to John Podger, Eliz. and Mar n, 
&c. but further ſaid, that the ſaid J. Podger being by. "wy 
the place where, &c. the ſaid Tho. Wiſe lord of the fad ma g 
anno 23 El. by deed indented and inrolled in the Chaney 
according to the ſtat. for 461. 13 8. 4 d. bargained and "TH 
the ſaid J. Podger the place where, &c. to have and to 0 
to him and his heirs; by force of which, and of the N 


a pR_ 1 — 


| 
{ 
transferring of uſes into poſſeſſion, the ſaid]. | 
of the place where, Kc. in fee, and Fay TE phe (iſe 
ſeiſed, the ſaid T. Wiſe menſe Mich. anno 23 El ket pos 

come ceo, &c. of the place where, &c. to the faid John 2 : 
(2) 4 H. 7.c.24- and his heirs with proclamations according to the ſtat of * | 
4 H. 7. and afterwards anno 39 El. J. Podger died ſeiſed a. 
whoſe death it deſcended to . Podger his . h 
heir, who thereof an. 4 Fac. levied a fine to Collins and | 
Northover, and to the heirs of Collins, which was to the ule 0 
of the ſaid Marmaduke and Margaret his wife, and to the 4 
(b) 10 Co. 96.3. heirs of the ſaid Marmaduke ( but this fine was not pleaded to 8 
on Lit. 268. a, be with proclamations) and afterwards 24 Fun an. 8 Jac. the 1 
PL N ak ork ſaid Marmaduke died, and Margaret ſurvived him, and was a 
2 Leon. $3,157, thereof ſeiſed for the term of her life, and afterwards the ſa 
3 Leon, 10,221, plaintiff entered into the tenements, and put in his cattle, &, I 
1 — and that 10 years and more after the death of the ſaid J. Pod. a 
Cr. El, c61, ger were paſt, and that the ſaid Eliz. 1 Nov. an. 35 El. accom- 8 
Poph. x08, 114. pliſhed her age of 21 years, and that ſhe was not covert baron, 4 
— * nor non compos mentis, nor out of the realm, nor in priſon, 0 
Palmer 25s. and that the ſaid Eliz. after the death of J. Podger, and aftet N 
. 171, 172. her full age, nor the ſaid Ralph and Eliz. after their marriage, fo 
hg A 360. b. within 5 years did not make any entry or claim, &c. by which cl 
4 Co. 12 f. b. the was barred of all right and claim of and in the place where in 
300.7. 6. 78. b. &c by force of the ſaid ſtat. and averred the life of the fad an 
88 * Margaret; upon which the plaintiff demurred in lav. And ob 
90. . 91. *in this caſe three queſtions were moved. 1. If cuſtomary a 
7 Co. 32. b. eſtates granted by copy, at the will of the lord, according b an 
4 --- 1,54 the cuſtom of the manor, &c- are within the ſtat. of ( 504. ile 
73. Fl. 3. 133. 7· C. 24: of fines, to be barred by fine with proclamations an Un 
pl. 2. 186.pl.68. and non-claim by 5 years. 2. Admitting that ſuch eftates be 
44 ig were within the ſaid ſtar. if by the acceptance of the faid dat WC 
104 259 pl g. gain and ſale they in the remainder of the copybold eltat 2 
270. pl. 21, were put out of poſſeſſion of their remainder, t if theil ” 


p On om 176, remainder continued in them. 3. If after the ſaid bargan 
and ſale to John Podger, Eliz. iu the remainder might _ 


part IX. MARGARET Porers's Caſe, 
As to the firſt it was objected, that ſuch cuſtomary eſtates are 


not within the ſaid act, for divers reaſons. 1. In reſpect of 


the baſeneſs of the eſtate; for in the judgment of the law, 


- 


makers of the act of 4 H. 7. never intended to include them 


*1 the laſt term, upon evidence to a jury in treſpaſs, between 


of Surry, which began 9 Fac. Reg. Rot. 3129. Vide Heydon's 
caſe. in the Third Part of my Reports, f. 7. 2dly. It would 


held by copy levies a fine with proclamations, it would be dan- 
gerous to lords, that they might Joſe not only their fines upon 
alienations or deſcents and the benefit of forfeitures but alſo 
might be in danger of being barred of their freehold and in- 
heritance of the land held by copy, without any fault in them. 
But it was reſolved, per totam curiam, that lands held (e) by 
copy, Kc. are within the words and intent of the ſaid act of 
4 H. 7. for the words of the purview are general, “ And the 
« {aid proclamation ſo had and made, the fine to be a final 
end, and conclude as well privies as ſtrangers to the ſame:“ 
and if no exception had been in the ſtat, by the words afore- 
ſaid, all perſons generally would be concluded, as it is held 
in (d) 19 H. 8. 6. b. & 7. a. Then let us ſee what things 
are ſaved by the ſame act; the words of the ſaving are, 
And faving to every perſon, &c. ſuch right, claim, and 
* intereſt, &c. ſo that they purſue their title, claim, or in- 
„ tereſt, within five years after the proclamations :??, within 
which words, and principally this word (e) (intereſt) a leaſe 
for (f) years is included, ſo that if he makes not entity or 
claim within five years, he ſhall be barred, as it was reſolved 
in daffin's caſe in the Fifth Part of my Reports, f. 123, 124. 
and there the words of the preamble of the ſaid act are well 
Obſerved, ©. That fines ought to be of greater ſtrength to avoid 
* {trifes and debates, and to the final end and concluſion, &c.” 
and there it is inferred, that great miſchief, vexation, and 
trouble would enſue, if leaſes for years (which now many 
umes are made for a great number of years, &c.) thould not 
within the act; but greater miſchief, vexation, and trouble 
would enſue if the ſaid act ſhould not extend to cuſtomaty 
* held by copy, for a great part of them is granted in fee- 
imple, ſo that it would be more miſchievous, and greater cauſe 
i — than the ſaid caſe of the eſtate for years. And 
DOR ad objections, they are anſwered by the ſaid reſolu - 
wol the eaſe of the eſtate ſor years, for ſuch prejudice might be 
F R 


Fs objected 


(4) Thornton and Lucas for lands in Lambeth, in the county 


they have but a tenancy at W! I, which is ſo weak, that the 


vithin the general words of the act, no more than the ſtat, of 
W. 2. (a) De donis conditionalibus extends to ſuch baſe eſtates () Cr. Car. 42, 
granted by copy at will, &c. as it was reſolved per totam curiam 43, 44. Godb. 


367. 368. 

2 Roll.Rep.38 0 
O. Benl. + og 
164, 166, 167. 

1 Roll. Rep. 48, 


de very prejudicial to lords of manors ; for if a diſſeiſor of land TO 9. 2.9. 2. 


Sav. 67. 

Moor 188, 189. 
Cr. EI. 149, 
307, 391. 

2 Leon. 175. 
Poph. 34, 128. 
2 Sand. 422. 
Hard. 433. 

1 Roll. 838, 
Lit. ſe. 76. 
Co. Lit, 60. 2. b. 
4 Co. 22. 3. 

(5) 1 Roll. 8 38. 


(e) 4 H. 7. c. 24. 


1 Inſt. 517. 
Winch. 122. 

2 Brownl, 1 56. 
3 Built, 192. 
O. Benl. 163. 
Cr. Car. 45. 
(d) Br. Fine Is 
Br. Tail. 3, 


(e) 5 Co. 123. b. 
(f) 2 Ioft. 517, 
Cr, Cer. 11209. 
Cr. Jac, Co, 61. 
Plawd. 374. a. 

1 Vent. 56. 
Ha- d. 400, 413, 
Cartel 82. 


See Carthew 
415. 
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objeCted in ſuch caſe to the leſſor, as wAl for his benefit of 
forfeiture, &c. as for the hazard of his inheritance, as in this 
| caſe of copyhold to the lord. But if leſſee for years, ot copy- 
holder by aſſent and covin to bar the ſeſſor or lord of his inbe- 
ritance, makes a feoffment and levies a fine with proclama. 
tions in the ſame manner as appears in Farmer's caſe in the 
(a) 2 And. 176. Third Part of my Reports, f. 77. ſuch a fine ſhall not (a) bar 
Jenk. Cent. 253. the leſſor or the lord for the reaſons there given at large. And 
1 Jon 35, 317. ; | . 
Winch. 116, the eſtate of a copyholder is not a mere eſtate at (4) will, but 
I17. 3 Co. 77, ſecundum conſuetudinem manerii, which cuſtom hath fixed and 
dad 72. 5 ſtrengthened his eſtate. 
3 , 4 "Nena, reader, a difference between a leaſe for years, and a 
2 Bulftr 139. leaſe for (c) life, and alſo betwixt a grant by copy, &c. for 
(4) oak ** life, or in fee, by cuſtom, &c. and a leaſe for life by the 
$ Co. 64. 23,4 common law: for if leſſee for years is ouſted, and he in re. 
Li. ſect, 77. verſion diſſeiſed, and the diſſeiſor levies a fine with procla- 
* wy 60.d. mations and 5 years paſs, as well the leflor as the leſſee is bar- 
305. bs. red by their non-claim, and the leffor ſhall not have five years 


C-. Car. 45- after the years expired. So if copyholder for life, or in fee 


Herl.6. 6, be ouſted, and the lord diffeiſed, and the diſſeiſor levies a 
6.) Cr. Vl. 1 fine with proclamations and five years paſs, as well the lord | 


254. as the copyholder is barred, and the lord in ſuch caſe ſhall 
7 Jones 35, 211. not have five years after the death of the copyholder for life. 
og 9-7 gpl And the reaſon of theſe differences ariſes upon the words of 
Cr. Car. 157, the two ſavings in the ſaid act of 4 H. 7. the firſt ſaving 1s, 


Plowd. 373. b. ( Saving to every perſon, &c. fuch right, claim, and interelt, 


Rives 406. & Kc. ſo that they purſue their title, claim, or intereſt by * 
3 Co. 78. b. © way of action, or lawful entry within five years, &c.“ The a 
ſecond ſaving is, “ And ſaving to all other perſons ſuch aQion, a 

ce tighy title, &e. as firſt ſhall grow, remain, or deſcend, * 

* or come to them after the ſaid fine, &c. by force of any 2 

; &« giſt, &c. or by any other cauſe or matter had or made be- ” 

*« fore the ſaid fine.” The firſt ſaving extends to thoſe who 1 

have preſent rights, and may immediately enter or have thel? 1 

action to recover the lands, and therefore they are confined to 10 

five years after the ſine levied. And the ſecond ſaving ex: fa 

\ tends to thoſe who at the time of the fine levied, cannot im- . 

mediately have an ackion, nor make an entry, but in ite E F 

and thereſore they ſhall have five years after that their action, big 

(4) x Jon. 569. &c. firſt accrues. Then when (4) leſſee for years, or tenant r 
by copy, &c. for life, or in fee, is ouſted, and the leſſor of 1 

lord difleiſed, the leſſor or the lord may immediately bt 4 


aſſiſe or other real action, and recover the land, and ther 1 
they are within the firſt ſaving, and by conſequence, it 2 
do not purſue their action within the five years after the . 
levied, they are barred for ever: and they ate not er , 
&cond ſaving, becauſe the leſſor or lord has a preſent a - 
and remedy, and therefore he is out of the ſaid re 
for the action, 8&c, doth not accrue firſt to him after due 


pit IXI. Max ARZT Popeoes's Caſe, 106 


ad alchouch a (a) ſtranger cannot of his own head enter in (a) Cr. El. 132, 
rn of Fo For — right to avoid the fine without com- Dos $26 
mand precedent, or aſſent ſubſequent, within the 5 years, as Moor 223. 
it was reſolved in the L. Audley's Caſe, M. 38 & 39 El. in — Lit. 206. b. 
the King's Bench, where the caſe was, that the L. (6) Audley 75 n 12 
being ſeiſed of certain lands, an. 6. El. levied a fine with pro- 22 450, 457. 
clamations 3 and within the 5 years a mere ſtranger, who had 8 
not any right or intereſt in the land compriſed within the — wy — 
fine, made an entry in the name of him who had right 
within the 5 years, without any requeſt or command prece- 
dent or aſſent ſubſequent within the 5 years, that this entry 
ſhould not avoid the fine, for the ſaving in the ſaid act has 
appropriated the purſuit by way of action or lawful entry to 
him who has right either by command precedent or aſſent 
ſubſequent within the 5 years, (c) omnis enim ratibabitio re- (+) Co. Lit. 
tratrahitur & mandato @quiparatur : and of ſuch opinion were 80. b. _ as 
all the Juſtices of the Serjeant's Inn in Fleet-ſtreet, as Pop- © 35: 
ham Ch. Juſt. openly reported in court, againſt the opinion 
n31H 8. Entry Congeable, Br. 123. Vide 45 E. 3 Re- 
lee 28. (4) Guardian by nurture or in ſocage may enter in (4) Cr. El. 132. 
thename of the; infant who has right of entry, and that {hall \ Wilks gay. 
relt the eſtate in the infant, without any command or aſſent, Co. Lit. 206. b. 
for there is 'privity betwixt them. Vide (e) 10 H. 7. 12. a. 1 Leon. 34. 35- 
(/) 11 Af. p. 11. & 26 E. 3. 62. b. by Thorpe. Let (g) ( 2 
he in the reverſion expectant upon an eſtate ſor life or years, Congeable 50. 
vr the lord of a tenant by copy, &c. may well, within the ſaid Br. Seifin. 21. 
act, enter in the name of the tenant for life, leſſee for years, (g) Carter 35. 
or tenant by copy, and in his own right to ſave as well their 
own freehold and inheritance, as the ſaid particular intereſts, 
for the leſſor and the lord are not ſtrangers, for they are privies 
in eſtate, and as the entries of thoſe particular tenants ſhall 
al the leſſor and the lord in ſuch caſes for the privity of 
their eſtates, ſo the entry of the (+) leſſor or the lord in fuch (+) Carter 35, 
cales1n the names of the particular tenants ſhall avail them 
for the privity of their eſtates, and for the ſalvation of their 
eral rights without any requeſt precedent, or aſſent ſubſe- 
quent, For in ſuch caſe the leſſor or lord purſues their title 
ad claim which they have to the inheritance by lawful entry 
"ithin the 5 years, but ſo doth not he who is a mere ſtranger, 

Who has not any right, becauſe the ſaving annexes the entry 
0 him who has right, &c. as is aforeſaid. 


tothe 2d point, it was reſolved per totam cur iam: I. 


ef 3 fine nor (i) warranty ſhall bar any eſtate in poſſeſſion, (i) 10 Co. 96. b. 
ne : 8 2 or remainder which is not deveſted and put to a u. 187 8 
he we lot he who has the eſtate or intereſt in him cannot be 188. b. 

n Put to his action, e 


ntry or claim, for he has that which the 1 And. 37, 38. 
ue y or claim would veſt in, or give him. 2. When 


[l made the bargain and ſale by decd indented and in- 
rolied 


Aon 


(a) 2 Co. 56. A. 
Co. Lit. 252. 

Dy. 148. pl. 79. 
1Mod.Rep. 117. 
2 Kel. 687,688. 
1 H. 7. 12. a. b. 
1 Roll. 852. 

1 Co. 76. b. 


(5) Moor 261, 
262. 

1 Leon. 80, 90, 
1 Vent. 176, 
Sav. 65. 


| 6 Co. 31 


ſc. to the uſe of himſelf and the Lady Anne his wife, and their 


then the fine ſhould be to the uſe of Sir Thom. and his heirs; 


Marcaret Popcer's Caſe; Part it 
rolled to J. Podger, that did not deveſt the eſtate of them in 
remainder for divers reaſons, 1. Becauſe the lord did ther 
which he might do by law, and the copyholder accepted that 
which he well might : 2. The copyholder was in lawful pol. 
ſeſſion, and was only paſſive in this caſe, and not active; and 
by acceptance, he who is in lawſul poſſeſſion, by force of 2 
particular eſtate, cannot deveſt the eftate of him who has the 
freehold or inheritance. And therefore if tenant for life (a) 
accept a fine of a ſtranger, come ceo, &c. it is a forfeiture, 1H, 
7. but it does not deveſt the eſtate of him in reverſion or fe- 
mainder, F: J. Podger the bargainee was in by force of a 
bargain and ſale by deed indented and inrolled, by force of 
the ſtat. of 27 H. 8. of inrolments, and an act of Parliament 
never does a wrong; and thereupon the Ch. Juſtice put acaſe 
which was adjudged Trin. 31 El. in the Exchequer, between 
the We and the Lady (56) Greſham, late the wife of Sir 
Tho Greſham, Knight, which was ſuch, Sir Tho. Greſham 
being ſeiſed of the manor of Mileham, Caſtleaere, &c. in the 
county of Norfolk, levied a fine thereof to A. Stringer and 
Phil. Cely, an. 12 El. to uſes declared by certain indentures, 


heirs, (for ſo it was in effect, for there were divers particular 
mean eſtates limited, but they were all either determined, or 
never came in eſſe) with power of revocation, (contained in 
the ſaid indentures limited, ) that if Sit T. Greſham ſhould pay 
408. to Stringer and Cely, or to the heirs of Stringer, that 


and afterwards the ſaid Sir Thomas levied a fine, an. 13 El 
to the ſame conuſees of the manors of N. F. &c. in the coun- 
ties of York, Derby, &c. to the ſame uſes declared in another 
pair of indentures with the like power of revocation upon 
payment of 40s. as was contained in the other indentures mw 
tatis mutandis ; and afterwards the ſaid A. Stringer died, and 
afterwards the ſaid Sir Thomas paid one ſum of 408. to Ce! 
and to the heirs of A. Stringer, for revocation of the ules 
raiſed upon both the fines; and this payment was teſtified bf 
an inſtrument in writing under the ſeals of the parties ! 
good advice, as Sir Thomas was perſuaded, and afterwards 
raiſed divers uſes and eſtates of divers manors held in i: 
and afterwards Sir Thomas died, after whoſe death, 3 
Hil. 23 Eliz. by the opinion of the Juſtices it was reſolves 
that the uſes were not revoked, but that the revocation * 
utterly void, becauſe two ſeveral ſums of 4058. ought 0 l 
been rendered, and not one ſum of 40 8. for they mo es " 
- indent. and ſeveral manors, & e. and could not be fausneon 


one ſum, wherelore all the ſaid manors accrued to wy 
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Greſham by ſurvivor. And afterwards the faid revocation 

was enacted and adjudged to be good and ſufficient in law, 

by a private act of Parliament, made an. 23 El. and becauſe 

che ſaid Sir Thomas had by indentures of covenants raifed new 

uſes after the ſaid ſuppoſed revocation of divers of the faid 

lands held in capite, the Lady Greſham was called by proceſs 

into the Exchequer, to anſwer a fine to the Queen for the ſaid 

(a) alienation of the ſaid manors, being held of the Queen in (a) Savil 65. 
 capite, without licence, becauſe now the ſaid new uſes raiſed 

were good, and the manors paſſed according to the limitation 

of them, foraſmuch as now the revocation was by authority of 

Parliament adjudged good, But becauſe at the time of the 

death of the ſaid Sir T ho, which was before the ſaid act of 23 

El. the Lady Greſham was diſcharged by ſurvivor, and every 

alienation without licence, implies a wrong and a treſpaſs, 

and an act of Parliament, to which the Queen, and all her 

ſubjects are parties, and give conſent, cannot do a wrong; 

for this reaſon the Lady Greſham was diſcharged of the fines 6 Co. 27, 28. 
for the faid alienations, which had upon the matter their 

eſſence by means of the ſaid act of Parliament. 

As to the third point (which did not tend directly to the 

concluſion of the caſe) it was reſolved, that after the bargain 

and ſale Elizabeth could not enter, for her eſtate was to com- 

mence in poſſeſſion after the death of the ſaid John by the 

ſad cuſtom : and ſo if a copyholder for life, where the re- 

mainder is over for life, commits a forfeiture, he in the re- 

mainder ſhall not enter (5) but the lord, and he ſhall retain it (0 3K, 509. 
during the life of him who committed the forfeiture, but that 1 jones _ 
ſhall not (c) deſtroy the remainder, without an expreſs cuſtom I Saund. 181. 
in ſuch caſe. And tenant by copy for life, where the remain- wards gt 
der is over, may (4) ſurrender to the lord, and he in remain- 179. N 
der ſnall not enter till after his death, for his eſtate is to com- 1 Roll. 509, 568. 
mence in poſſeſſion pot mortem, and no incident of the com- 28 598, 879, 
mon law belongs to him unleſs by cuſtom. And the Chief Moor 40. con. 
Juſtice ſaid, that a ſurrender of copyholds is not to be com- Noy 42. Yelv. 2. 


es 
" pared to a ſurrender at the comon law: for if a copyholder in % 1 Roll. 5053. 
1 fee ſurrenders to the uſe of another for life, no more ſhall 


paſs from him than ſhall ſerve the eſtate limited to the uſe, and 
he who made the ſurrender ſhall not pay any fine for (e) re-ad- () 1 Roll. 505, 
mittance to the reverſion, for that continued always in him; 
_s the Ch. Juſt. further ſaid, that he conceived, that if the 
'Ord in the caſe at bar had charged the inheritance of the copy- 
holdthat J, Podger ſhould = hold it charged during his life, = 
3 S 


8 Co. 145. b. 
Co. Lit. 338. b. 
Cr. Car. 102. 


Plowd, 198. a. 
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the mean eſtates in the remainder preſerve the eſtate of John 
Podger by copy, from the lord's incumbrances. Vids in 
Wiroteſly's caſe, Plow. Com. If tenant for life grants a rent- 
charge to one, and he in reverſion grants a rent-charge to 
another, and afterwards tenant for life ſurrenders, the grantee 
of the tenant for life ſhall be preferred, 


[Qrere the laſt paragraph in Meriel Treſham's caſe, poft 
110. b.] 
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MERIEL TRESHAM's Cale. 
Paſch. 10 Jacobi 1. 


In the Common Pleas. 


x08 


See Carthew 
431. 


ELEN BROKESBY and Anne Vaux adminiſtrators 1 Brownl. 67. 
of Henry Vaux, Eſq. brought an action of debt againſt Oo. Ent. 157. 


Meriel Treſham, adminiſtratrix of Sir Thomas Preſham, 
Knight, on a} bond of 6001. made by the ſaid Sir Thomas 
to the ſaid Henry Vaux 23 Mali an. 25 Eliz. which plea be- 
gin Trin. 9 Fac. Rot. 917. The defendant (a) pleaded, 
that the ſaid Sir Thomas Treſham, and Francis his fon, 1 
Julit an. 43 Reg. El. before the Barons of the Exchequer pro 
juſto et vero debito recognover* ſe debere dictæ nuper Regine 

folvend' in feſlo Sancti Mich” Archangeli next following: and 
that the ſaid Sir Thomas and Francis his ſon 8 Julii an. 3 
Reg. Jac. acknowledged a recognizance in the nature of a 
ſtatute, before the Lord Anderſon, Chief Juſtice of the Bench, 
to John Brudnel in 8001. to be paid at the feaſt of St. James 
next following, pro juſto & vero debito and that the ſaid Sir 
Thomas and Francis his ſon, &c. 16 Decemb. an' regni dictæ 
nuper Reginæ El. 45. acknowledged another recognizance in 
the dature of a ſtatute ſtaple beſore the ſaid Chief Juſtice to 


Pts 30. 
Swinb. 330. 
Bridg. 8o, 81. 


(a) Bridg. 80. 


John Moor Alderman of Lond. in 10001. eu nd eidem Foban 


pre juſto & vero debito, ſolvend in feſlo Natalis Dom tunc prox- 
im ſehuen and that the ſaid Sir Thomas 16 Sept. an. 45 El. 
Reg before the ſaid Chief Juſtice acknowledged another recog- 
aizance in the nature of a ſtatute ſtaple to Anne Offeley in 
Ico0l. þro juſto & vero debito, ſalvend' in feſio Natal Dom?” 
Nn ſeguen : and another recognizance of the like nature 


R 4 17 


1 Roll, 922, 


(a) 1 Brownl. 
51. Swinb. 330. 


(3) Bridg. 80. 


(e) Bridg. 80. 18. 
Jenk. Cent. 274. 


Cr. El. 363. 


1 Roll, 92 5. 
1 Roll. Rep. 405. 
Swinb. 370. 

x Bulſt. 101. 

2 Leon. 212. 
Goldſb 142. 


(4) 1 Browal. 


49. 
2 Saund. 49. 


1 Jones 91, 92. 
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17 Dec. ann Reg. Fac. to John Ireland in 10001, py juſt is 
vero debitn, ſolvend' in feſto Natalis Dom' tunc proxim ſequent 
and pleaded that ſhe had fully adminiſtered, & quod ip/a mulls 
habet bona ſeu catalla que fuerunt ejuſdem Thome Treſham tem. 
pore mortis ſug in manibus ſuis adminiſirand', nec habuit die in. 
petrationts brevis originalis pred” nec unguam poſlea, pr eterquam 
bona & catalla ad valentiam of the ſaid debt to the King, and of 
every of the ſaid recognizances, and averred that all the {id 
recognizances remain yet in force, & guod ipſa nulla alia foe 
plura habet bona & catalla gue fuer pred” Thome Treſham tm. 
pore mortis ſue in manibus ſuis adminiſiranda preterquam bona & 
catalla que non * ſuſiciunt ad os "ares " pred ſeperalia dibita 
eiſdem dem” Regi nunc, Johan” Brudnel, Johan” Mow, Ane 
Offley, & Johan“ Ireland de eorum debit” ſupredic?, ac que bf. 
dem debit” obligat & onerabilia exiſlunt, &c. And the defen- 
dant (a) averred that neither the ſaid Sir Thomas in his liſe. 
time, nor the ſaid adminiſtratrix aſter his death had paid the 
ſaid debts, &c. The plaintiffs replied and faid, that as iv 
the ſaid recognizance of 8001. to the ſaid John Brudnel, that 
the faid recognizance was made pro 22 ſolutions 400] 
&c. and that the defendant after the death of the ſaid Sir 
Thomas, paid to the ſaid John Brudnel the ſaid 4001. of the 
principal debt, in full diſcharge of the ſaid recognizance of 
800 l. which 4001. the faid J. Brudnel in full diſcharge of 
the ſaid recognizance of 8001. there then (5) received. And 
as to the ſaid 10001. acknowledged to the ſaid J. Moor, that 
the ſaid recognizance was made pro ſecuritate performation's 
guarundam (c) convention” in guadam indentura tripartita gere 
dat 15 Decemb' anno didtæ nuper Regine 45. ex parte ifs 
Tho obſervand”, performand” & cuftodiend”, which were all per- 
formed, and none of them broke. And as to the faid recoy- 
nizance of 10001, to Anne Offeley, that the ſaid Sir Thomas 
in his lifetime had paid the ſaid 10001 to the ſaid Anne, de. 
and as to the ſaid 10001. acknowledged to J. Ireland, that the 
ſaid Sir Thomas had alſo paid them to the ſaid ]. Ireland, &c. 
quodgue ſeparales recognitiones pred, &c. fic ut prefertur ſeparatim 
recognite per fraudem & (d) covinam ipſius Meriellæ, et ade 
ticne ad ipſas Helenam & Annam Vaux de debito ſus pred” dejrat 
dand' minime exoneral” et non cancellat” adbuc remanent : and 
farther the plaintiffs ſaid, that the ſaid Meriel the day d 
the writ brought, /c. 14 Febr. anno 6 Fac. Reg had dict 

oods and chattels, which were of the ſaid vir ſho. the 


* . . . Fn l * 
day of his death, in her hands to be adminiſtered, to * 
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the plaintiff 's debt, preterquam bona et catalla ad valent præd 

'ool. pred” nup Regin in forma pred” recognit”, &c. upon 

which the defendant (a) demurred in law. And the caſe WAS (a) Bridg. 81. 

argued by the defendant's and plaintiff*s counſel at the bar in 

ſeretal terms; and the defendant's counſel conceived that the 

replication Was inſufficient as well for the manner, as for the 

matter: concerning the manner for four reaſons. 1. Becauſe 

the plaintiffs in their replication have alledged, that the ſaid re- 

coonizance of 8ool. to the ſaid John Brudnel made, was pro 

ſecuritat? ſolutionts 4001. &c. and ſo have taken a bare aver- 

ment againſt the recognizance, which is matter of record, 

for Sir Thomas by the ſaid recognizance acknowledges him- 

ſelf to be indebted to the ſaid J. Brudnel in 800l. to be paid 

ſuch a day, and the plaintiffs have alledged that it was made 

{or ſurety of the payment of 400l. but the plaintiffs ought to 

have ſhewed that there was a defeazance made by deed for the 

payment of 4001. &c. for a recognizance may be defeated by 

deed in writing, but not by bare agreement. 2. Thelike excep- 

tion was taken, becauſe they have alledged, that the ſaid recog- 

nizance to the ſaid J. Moor was made pro ſecurit performat” qua- 

rnd” convention, &c. 3. If ſuch general pleading ſhould be ad- 

mitted; yet it ought to have been ſhewed when the 4001. were (3) Co. Lit, 

to be paid; but now it doth not appear whether he paid it at the 730 3 

day, beforethe day, or after the day; fora replication ought to con- 1 a 

tain convenient (H) certainty ; ſo that it may appear to the court (4) Moor 299, 

that the pl. has cauſe of action. 4. Where they alledge that the 8 752. 

recognizance to the ſaid J. Moor was made for performing of co- 318, f —_— 

renants, and that none of the covenants were broke, they ought 735, 822. 

to have traverſed, /. that it was not acknowledged, (c) pro vero 8 625 

tt juſto debito, for that was expreſly alledged by the def. in the fob. 467, 266. 

bar. As to the matter, the defendant's counſel conceived the Noy. 69, 129. 

replication inſuſſicient for 2 reaſons. 1. Becauſe although J. 2 Brownl. 81, 

Brudnel had accepted 4001. in ſatisſaction of the ſtat. of 8001. + © 296 

106 in | . . . * 5 3 

yet in law the ſtat, remains in force, and he might ſue execu- 187. 

uon againſt the defendant upon it when he would, and there- Godb. 29. 

er if ſhe ſhould pay debts by ſpecialty before this debt of re- 12 783. 

cord, the defendant may be charged by a (4) Devaſlavit, and 1 Roll. 931. 

thereby not only her own lands and goods, but her body alſo will 1 Sid. 347, 397, 
lubject to execution upon the ſaid recognizance of 8001. e 

And it was ſaid, that this caſe at bar differs from (e) Turnor's 217, 218, 307, 

caſe, reported by me in the Eighth Part of my Reports, fol. 308. 

132, for there Billet who had the judgment not only accepted e 58 

bol in plenam jatisfa? et exoneratiouem of the judgment of 1001. 6 ** 

et obtulit et adhuc ert ad relaxand', eic. vel ad cognoſcend* ſatis. Carter 2. 

alli in cur?, Ec. and that the defendant deceptive et ed in- oy e . 

inline ad defraudand' et decipiend? præd Edwardum Turner, Allen oh, . 

Ec, ae juſto debito ſuo cogn' ſatiifactionis, &c. diſtulit & ad. Style 54, 55. 

ic aiffert, Cc. but in the caſe at bar it doth not ap- n 

Pear, that the ſaid John Brudnel ever offered either to 1 ENG 

releaſe or acknowledge ſatisfaction, &c. for then default 271. 

en in the defendant, as it was in Turnor's cafe ; but ? Jones 88, 59- 
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in this caſe ſuch default does not appear to be in the 
2. The plaintiffs in their replication aver, that the 3 
nizances remain not diſcharged by covin of the deſendan. 
&c. to the intent to defraud the plaintiffs of their debt: nd 
ſhe alone cannot commit covin, for coviu ought to be betwin 
two, and therewith agrees 36 H. 6. 19. a. b. where in debt 
by the Prior of D. againſt Hugh Lacy, the defendant pleaded 
foreign attachment in London at his own ſuit; the plaintif 
would have averred, that the plaint which was affirmed by the 
ſaid Hugh againſt the Prior, was to make the Prior loſe his 
(-) Br. Collu- debt, and there Priſot Chief Juſtice ſaid, as to the (a) coin 
— it ſeems here that it is not to the purpoſe, for the ſaid Hugh 
cannot afhrm the ſaid plaint by covin of himſelf alone; tor 
covin ought to be betwixt two, &c. And in P. C. in Tal- 
boiſe's caſe, 54. b. it is held, that covin (according to the 
true definition of it) is a ſecret aſſent determined in the hearts 
of two or more men, to the prejudice of another. And af. 
terwards the caſe was argued in Paſch. 10 Fac. Reg, by the 
Juſtices ; and judgment was given for the plaintiffs. And in 
this caſe theſe points were unanimouſly reſolved. 

1. 'That the defendant's bar was repugnant in itſelf; for 
firſt the defendant pleads, 9d ipſa plene adminiſtravit omni 
bona & catalla que fuer' pred? Thome tempore mortis ſug & quid 
ipſa nulla habet bona et catalla que fuer" ejuſa” Thame tempor 
mortis ſuæ in manibus ſuis adminiſtrand' nec habuit die impetro- 

% Roll. 922+ fionis brevis originalis pred” (H preterquam bona et catalla ad ta- 


* LI lentiam of the debt to the King and the ſeveral debts by the ſaid 
196. ſeveral recognizances by which ſhe confeſſes, that ſhe has ſut- 


ficient in her hands to ſatisfy them. And afterwards ſhe 
pleads, 9 ipſa nulla alia five plura habet bona ſeu catall” que 
fuer pred? Thom temp martis ſue in manibus ſuis adminiſirand 
præter quam bona et catalla, que non ſufficiunt ad jatisfaciend pres 
ſeparalia debita, which is merely and ex diametro, repugnant 
to that which ſhe had confeſſed before. | 
2. It was reſolved, that if ſhe had only pleaded, 90d 06 
non habet, nec die impetratiom original pred habuit, ali qua bind 
et catalla que fuer pred? The Treſham, temſ ore mor tis ſug, pi, 
terquam bona et catalla non attingentia ad ſatisfaciend” debila pred 
aut que non ſufficiunt ad ſatisfaciend* debita præd', or a plea to 
8 922. ſuch effect, that ſuch plea had been (c) inſufficient. For the 
Lind 33. executor or adminiſtrator either ought to plead as the word 
dant does in this caſe, ſc. that ſhe has not goods or cn 
&c. præterguam bona et catalla ad valentiam debit” pred and 
confeſs that ſhe has ſuſſicient to ſatisfy them; or it the trot 
be, that ſhe has not aſlets to ſatisfy the debts of record, . 
to confeſs how much ſhe has, ſc. that ſhe has not go ; 
; and chattels, &c. preterguam bona & catalla ad 2 / 
C) x Sid. 210. (4) ſum certain, & non ultra, que eiſdem debitis obliga 
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Dod. a 61, & onerabilia — but ſhe ought not to lay, * 
170, 171. terquam bona catalla nan excedentia, aut qUu# 


. N ö | . 
* ſufficiunt ad ſatisfaciend* debita prædicia, * — 


part IX. MeRIEL TxrtsHam's Caſe. 


certainty, for to that the plaintiff cannot reply, whereupon a 
enim iſue may be taken; for if the truth of the caſe be, 
that ſhe has aſſets to ſatisfy all the debts of record but a penny, 
or an balf· penny, or other ſmall ſum, ſuch plea would be true; 
ind an executor or adminiſtrator is privy and repreſents the 

on of the teſtator or inteſtate, and by intendment of law 
a of the certainty, and certain value of the goods, 
ind therefore he ought in that caſe to plead certainly, as is 
forefaid 3 as well as the heir when he pleads detainment of 
charters in a writ of dower, he ought to ſhew the (a) cer- 
ninty, becauſe he is privy ; or otherwiſe it would be in the 
caſe at bar a device to bar poor creditors (an uſual attempt in 
theſe days) of their true and juſt debts ; and therefore ſuch 
innovation in pleading, tending to ſo dangerous a conſequence, 
was utterly condemned und voce per totam curiam. 

3. It was reſolved, that ſuch (5) general pleading, /c. that 
ſuch recognizance was made pro vera ſolutione, fc. or pro per- 
wmatione conventionum, &c. (becauſe the creditor who is 
wholly a ſtranger to it, and has no means in Jaw to 
know the particular certainty,) was good enough, vide Plow. 
Com. 85. a. b. in Croker's caſe, and 18 H. 8. 1. a. b. &c. 
And although they do not (c) ſpecify the certain day of pay- 
ment, nor that the leſſer ſum was paid before, or upon the day 
of payment, yet the pleading is good in this cafe, for admit 
that the payment was after the day of payment, yet when the 
aid John Brudnel accepted the leſſer ſum in plenam exonera- 
tionem of the ſaid recognizance of 800l. This is a good 
ground for the plaintiffs to aver, that by fraud of the defen- 
cant, and to the intent to defraud the plaintiffs of their debt, 
the recognizance was not diſcharged nor cancelled : the which 
the defendant has now confeſſed by her demurrer, but ſhe 
might have taken iſſue upon it, and left it to trial of the country 
upon the evidence, declaring the truth of the caſe. 

4. It was reſolved, that although they have not alledged ſpe- 
dial matter, as in Turnor's caſe ; F that the conuſee (4) offered 
and was ready to releaſe, or acknowledge ſatisfaCtion ; 
et it was reſolved, that the (e) general allegation of fraud 
in the caſe at bar was ſufficient, as it is reſolved in Tal- 
boiſe's caſe, that general averment of covin was good, be- 
cauſe covin is ſo ſecret, whereof by intendment another 
. cannot have knowledge. And if of the ſpecial manner 
5 covin, which (as it is there held) ex vi termini ought 
9 be betwixt two by intendment of law, a ſtranger 
cannot 
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(e) 8 Co. 133. b. 
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Co. Lit. 100. As 
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ſum per tot Cur', and afterwards judgment was given, ande- 
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cannot have knowledge, a fertiori in the caſe of 1 

may be in the heart of * for if one by ri pron 
fraudulent gift of his goods to divers who know not of 0 f 
is fraud only in him who makes it; and ſo it was adjud wy 
'Turnor's caſe, that fraud may be in one, or of one bart oa 
And for as much as the replication was good, as to the ache 
8001. to John Brudnel, and the defendant has confeſſes in 
her bar, that ſhe has aſſets to ſatisfy all the recognizances 
for this reaſon the plaintiffs ſhall recover their debt of bc 
due by the ſaid bond. And although of itſelf, and ex vj . 
ni, (a) covina ought to be betwixt two; yet when it is coupled 
with fraud, which may be committed by one only, the Cour 
ſhall adjudge upon the matter, and not upon the ſtrict etymo- 
logy of the word; and if the addition of covin be in vain, then 
the Court ought to adjudge upon the word, / fraud, which 
may be committed by one, et plerumgue dum (b) proprietas wr. 
borum attenditur ſenſus veritatis amittitur. And the Chief Tulice 
ſaid, quod ſæpe in captione juris fuit digitus Dei; for the defen- 
dant's bar was altogether inſuſficient; for the defendant hass. 
verred, that Sir Thomas had not paid the debts due by the fad 
recognizances in his life, nor his adminiſtrator after his de- 
ceaſe; but (c) has not averred, that Francis who was jointly 
bound with him in all the recognizances had not paid then, 
whereby the bar was inſufficient. And if the bar be (4) in- 
ſuſhcient in matter, and the writ and declaration good, and 
the replication ſuperfluous, without any matter which im: 
pugns or deſtroys the action, the plaintiff ſhall have judgment 
as it has been oftentimes ruled and adjudged ; quod fuit con 


tered for the plaintiffs and execution awarded according), 
vide the third (e) point in Turnor's cafe, a good judgment in 
theſe days, where executors and adminiſtrators contend, by 
fraud and ſubtle and cunning pleadings and devices, to bu! 
creditors of their juſt and true debts; and obſerve well the 
third point reſolved in Turnor's caſe. 

Nota reader, at the common law; if there be lord, meſte, 
and tenant, and the meſne truly does his ſervices to the lord pꝛ- 
ramount, and yet the lord diſtrains the tenant peravail for then 
at this time the diſtreſs is tortious, and the tenant is not d. 
{trained in deſault of the meſne; but in this caſe if the te- 
nant peravail requeſts the meſne to take his cattle ot 
of the pound, and put in his own (f) cattle in lieu ot 


them; or if the tenant has replevied his own „ 
: 7 : [ | 


Part IX. MERIEL TRESHAu's Caſe, 


requeſts the meſne to join and acquit him, and he reſuſes, by 
this matter ex ph facto, the law will adjudge that the tenant 

aral was diſtrained in default of the meſne, and if in a 
writ of meſne, the meſne (a) ſhould plead not diſtrained in 
bis default, it ſhould be found againſt him, otherwiſe the te- 


111 


(a) Ant. 227 27. 
® 9 Co. 23. a, 
(% Br. Repl. 14. 
Br. Me ne 4. 


nant peravail will be in no default, and will have wrong, and (e) Br. Joinder 


ret will be without remedy : and it is all one to the tenant, if 


the diſtreſs be wrongful or rightful, if he ſhall not have any 
redreſs. Vide * 39 E. A. 34. a. 17 E. 3. 15. & 44. a. 7 (6) 
H. 4. 18. a. b. 12 (c) E. 4. 2. a 13 (4) E. 4. 6. a. b. F. N. B. 
00 136. By which it appears, that Judges in all ages have 
endeavoured to put the rule of W, 2, + in execution, (f) cu- 
ria domint Regis non debet deficere conguerentibus in Juflitia exhi- 
bendd ; juſtitia eft ſuum cutque tribuere, 


Note, this laſt paragraph ſeems to belong to Margaret 
Podger's caſe, ante 107. b.] 


ROBERT 


Ad ion 67. 

9 Co. 23. . 
(4) Br. Mein. 24. 
Br. Replev. 42. 
(e)F.N.B.136.h. 
FT W. 2. cap. 24. 
2 Inſt. 405, 406. 
(f) Co. Lit. 

74. a, 

9 Co. 88 b. 

2 Iaſt. 405, 408. 


as ROBERT MARYS's Cate 


Trin. 10 Tac. 1. 


Fee Z Au, £4, 
Godb. 185. Dward Crogate brought an action on the caſe apzinſ 
1 — 197. Robert Marys, and declared, that William Winter, 
a__— *55* gent. was ſeiſed in fee of the manor of Town-Barninghan, 


Winch, Entr. 49. whereot an houſe and two acres, and two rods of land in 
Town-Barningham are, &c. parcel, and demiſed, and demiſ. 
able by copy, &c. in fee, for life, or years. And wherey 
the ſaid William and all thoſe whoſe eſtate he has in the (ail 
manor with the appurtenances, pro tenentibus cuſlumariis ſui 
pred” meſſuagii 2 acr et 2 rod” terre cum pertin” habuerunt, & 4 
toto tempore cujus contrarii memoria hominum non exiftit hater 
conſueverunt communiam paſiur” in quadam pecid paſtur' cant! per 
æſlimationem ſeptem acras vocat' 'Tow-Barningham Common, 
Jacen' in Town-Barningham pred” pro omnibus equis & vactis ſus 
levant” et cubant', &c. quolibet anno omni tempore anni tanquan 
ad pred” meſſuag*,, &c. pertin', and conveyed a grant by copy 
of court-roll of the ſaid manor of the ſaid houſe and land 
with the appurtenances to the p'aintiff and his heirs, ac- 
cording to the cuſtom of the manor, by force of which he 
entered, and was and yet is ſeiſed of the ſaid meſſuage and 
land with the appurtenances, & pred” Robertus macht» 
nans et intendens ipſum Edw. de communia paſlur ſua 
pred” in pred” pecia paſtur” continent” per e@fttmationem 7 ar 
vocat' Town-Barningham Common, habend” minus juſte inje- 
dire et de proficur ſus inde totaliter deprivare, prim! die 

aii, ann regn dom Reg nunc Angl* 7 equos, boves et die, 
cas ſuas in præd' peciam paſiuræ, cont" per æſlimat 7 6 
vic? Town-Barningham Common, poſuit, et herbam ibid at 
cen cum equis bobus, et vaccis ſuis depaſius ſuit, conculcar 
vit, et conſumpſit, with continuance a pred” prim' die Mai a 


+ ſeptum 


f 
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pn IX. Ronenr MAuxrs's Caſe, 
ſhtim ſur ad uſque ſeſt S. Mich Arch tune proxim' ſequen' per 


il idem Edw. exiſtens per tot” idem tempus tenens cuſtomarius 
d meſſuag et 2 acr et 2 rod terre cum pertin” communiam 
"Aur? ſuam pred” pro equis, bobus et Vaccts 6. in tam amplo 
/ 1 modo prout ipſe Præantea habuit, c. per tempus il- 
% habere non potuit, ſed proficuum ſuum inde per tot idem tempus 
enift ad damn', Oc. 40/. the defendant pleaded, non culp', 
and the jury ſour d, quod guoad Peſitinnem equorum, bovium, et 
nazzarum ipſius Rob. Marys in infraſcript” pectam paſtur* vocat” 
Town-Barningham Common, interius per pred* Rob” fieri ſup- 
jſt" dicunt ſuper ſacr am ſuum quod pred” Rob” Marys non eft 
jnde cultabil prout, Qc. et quoad depaſtur”, conculcation et con- 
funption' her bæ infraſcript' in infraſcript” pecia paſtur vocat 
Town-Barningham Common infraſcript' equis, bobus, et vaccis 
jer tempus infraſeript” jurator' pred” dicunt ſuper facram* ſuum, 
wil” pred” Rob” Marys oft inde culp' et aſſid damna, &c. And 
this plea began Hil. 7. Fac. Reg. rot. 336. and was oftentimes de- 
bated by the Serjeants at bar, and by the Juſtices at the Bench: 
and it was argued ex parte def. that the wrong found by the 
jury is not the wrong whereof the plaintiff in his action on 
the caſe has complained ; for he has complained of a misfea- 
fance, and they have found a nonfeaſance, which 1s againſt 
the plaintiff, for he has declared that the defendant poſurt 
aria ſua, &c, which is a wrong and a misfeaſance, and the 
jury have found, guod non poſuit, etc. but that his cattle have 
depaſtured, &c. which ought to be by (a) eſeape, which is a 
nonfeaſance, and many caſes were put on this ground. 

Bat as to that it was reſolved, that the action notwithſtand- 
ing that was well maintainable; for the Judges in finding of 


which is more favoured than any thing in the world, Judges 
regard the ſubſtance, and not the circumſtance : as if A. B. 


Jury find, that A. did not ſtrike bim, but that B. flruck him, 
and that the other two were preſent abetting, &c. this (c) is a 
pood rerdiet, for it is but circumſtantial who ftruck him, for 
wit is the ſtroke of them all. 2. It was well obſerved, that 
the declaration is, that the defendant put in his cattle 1 Mar, 
Ce, and that a pred” 1 Maii they continued there till the ſeaſt 
of St. Mich. now the jury have found, quoad prſitionem non culp 
ay Oc. which is the firſt day of May: but the jury have 
ound 922ad depaſP® conculcat, Sc. per tempus infra content, ſe. 
* primo We Maii uſque feſt S. Mich. they found him guilty, 
ay So chat the Jury have found the continuance, &c. in the 
0 Sopot and for the ſame time as the plaintiff has alledg- 
hy the Plaintiff is a ſtranger to it, and therefore come the 
N =: uh cattle by eſcape, or otherwiſe, the conſumption of 
. bo „ and fo the deſtruction of his common, that is the 
oY ce and cauſe of the ad ion: and ſo it was adjudged, Hil. 
in this court, as it after appears, * 2, It was objected 
that 


nd C. are indicted for killing J. S. and that A. ſtruck him, 214- 


&, and the others were preſent, abbetting, &c. And the 2 Co. 8. b. 
Heydon. 


(a) Godb, 185. 


rerd1Qts rather reſpect the ſubſtance (5) than the circumſtance ; () 2 Roll. 704. 
and therefore in the caſe which concerns the life of a man, Cr. Jac. 136. 


Hob 73, 249. 
Velv. 148. 


1 Brownl. 213, 


Plowa. 101. b. 
(c) Antea 67. b. 
H le's Pl. Cor, 
265. 


Rohr AT Max vs's Caſe. Pan, [t P; 


that one commone: ſhall not have an action for 


conſumption ki 


of the graſs, &c. for then every other commoner might have an m 

action for the ſame cauſe, and ſo actions for ſmall cauſes would ca 
6e) 1 Brownl, be (a) multiplied, which the law will not permit; and for that m 
197. William's caſe in the Fifth of my Reports, fo. 72. b. ofa com. no 
1 — 147» mon, (+) chapel, or church an action on the cafe doth not lie 8 
1814. 34. for nonfeaſance of divine ſervice, nor for a common nufarce lo 
2 Sid. 194- done in the“ highway. Vide (c) 27 H. 8. 26. a. 27. a. & (% c 
2 Journ 4874. 5 E. 4. 3. &c. where the law denies an action to any one in af 
(6) Lit. Rep 95. particular, for avoiding infinite actions in ſmall cauſes, an 
2 Brownl. 147- To which it was anſwered and reſolyed, that notwithſtanding ſt 
8 this objection the (e) action lies for divers reaſons. 1. It is evi. is 
Bro dent, that a commoner may take the cattle of a ſtranger { Ha. ſe 
Br. Chimin. z. mage-feaſant, as it is held in 24 E. 3. 42. a. 46 E. J- 2Þ d, hi 
OT” for 15 HI. 7. 2. a. b. & 12. b. which proves that it is a wrong and m 
7% * damage done to him; and it would be a great miſchief if the Y: 
5E.4-2. b. commoner ſhould not have an action, for then all ihe feed might ar 
* H. 8. 27. 2. be taken, and eat by many ſheep and other cattle, and with ſtrong b. 
8 hand there detained, till all the graſs is conſumed, and likewiſe C: 
Noy. 120. with ſtrong hand driven out, fo that the commoners could nat 1 


2 Roll. Rep. 26. take them damage-feaſant, or the cattle after the graſs con- 
2 Jones 157. 


Cr. El. 654. ſumed might eſcape out, and then by the argument which hay 
2 Brownl. 1479. been made, the commoner ſhall have no remedy ; and then the 
(c) 27 NN (g) lord, or other great man might at their pleaſure deprive 
6 by Ef. * thoſe who have common in their waſtes, of their common there, 
Hob. 43. 2. If the commoner has a freehold in his common and the lord 
(f) 2 Brownl. or others will feed or conſume all the graſs in the land where 
* 4 the common is to be taken, the commoner ſhall have aſhze; and 
» 405. 1 . 
Yelv. 140. by () conſequence the commoner in the caſe at bar having 
Godb. 185 common but at will by copy, ſhall have an action on the cake: 
ie) 1 as if a man has common of eſtovers in the wood of another in 
197. fee, or for life, and the owner of the wood, or any other ſells al 
Cr. El. 199, 466, the (i) wood, he who ought to have the eſtovers ſhall have al 
(957 Provnl. ſiſe, for it is a diſſeiſin of his common, F. N. B. 58, 59. andi 
390. he has but a term in the eſtovers, he ſhall have an action ct 
2 Rrownl, 149. the caſe, H. 5 Fac. in Com. Ban Edw. Buttolph brought ante. 
r. N. B. 125. P. tion on the caſeagainſt R. Kipping and others, and declared, hit 
H. Gawdy Kt. was ſeiſed of an houſe and 100acresof land in 00 
wood in Norfolk, and that the ſaid Sir Hen. from time where 
&c. had uſed for him and his tenants of the ſaid houſe and lard 
to cut and take brakes in a piece of heath called Carontil in 
Sowood aforeſaid, for their fewel to be ſpent in the faid houſe, 
as to the ſaid houſe appertaining; and ſo being thereo! ſeiſed e. 
miſled the ſaid houſe and land with the appurtenances ſor term 
of years, &c, by force of which he entered, and was there 
poſieſſed, the defendants præmiſſorum non ignari cut down, xv 
carried away three loads of brakes in the ſaid place, pe. 9:4 
laintiff could not have brakes for his fewel in ſo amp 2 
neficial manner as before, and as of right he oof ba 
The, defendant pleaded not guilty, and it was found by 


. - 2. 
dict for the detendant, and he had judgment according!) 
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For (a) every feeding by the cattle of a ſtranger, the com- (a) 1 Brown. 

noner ſhall not have an aſſiſe nor an action on the caſe, as his 197. 

caſe is, but the feeding ought to be ſuch per quod the com- 

moner, &c. common of paſture, &c. for his cattle, &c. habere 

wn potvit, ſed proficuum ſuum inde per totum id tempus amiſit, 

Ce. So that if the treſpaſs be ſo ſmall, that he has not any 

Joſs, but ſufficient in ample manner remains for him, the 

commoner ſhall not take them damage-feaſant nor have any 

Aion for it; but the tenant of the land may in ſuch caſe have 

an action. And therefore, if my ſervant is beat, the (H) ma- ( 1 prownt, 

ſter ſhall not have an action for this battery, unleſs the battery 19. 

is ſo great that by reaſon thereof he loſes the ſervice of his * Brownl, 248. 

ſervant, but the (e) ſervant himſelf for every ſmali battery ſhall ( , prowal. 

have an action; and the reaſon of the difference is, that the 148. 

maſter has not any damage by the perſonal beating of his ſer- 

un, but by reaſon of a per quod, vix. per quod ſervitium, Sc. 

anifit ; ſo that the original act is not the cauſe of his action, 

but the conſequent upon it, viz. the loſs of his ſervice 1s the 

cauſe of his action; for be the battery greater or leſs, if the 

maſter doth not loſe the ſervice of his ſervant, he ſhall not 

have an action. So in the caſe at bar, the lord of the foil 

ſhall have an action for treſpaſs done in the waſte or common, 

25 an immediate treſpaſs to him, be it greater or leſs, but the 

commoner ſhall not have an action but by (4) conſequence, 

ux. if the treſpaſs be ſuch, per quod proficuum communiæ ſue, 

Ec, amiſit, or that he could not have his common in ſo bene- 

hcial manner as he had before. 4. In this caſe it doth not 

judicially appear to the court, that any other has common 

there but the plaintiff himſelf, and therefore the colour of 

multiplication of ſuits is not to be reſembled to this caſe : and 

l is true for a nuſance in the (e) highway, without ſpecial (Oo. Lit. 56 a, 
mage, none ſhall have a private action, for it is not damnum 5 Co. 73 a. 

privatum, but damnum commune, and therefore it ought to be . Ne 

= puniſhed and reformed at the King's ſuit ; for a public Noy. <a : 

A ance ſhall not be reformed at the ſuit of a private party; 2 Roll. Rep 262, 

or the damage is not private, but public: but privatum dam- 2 

3 nocumentum (hall be reformed by the action of the pri- 2 3 2 
e party grieved, and commune nocumentum at the ſuit of the 27 Hl. 8. 27. a. 
ng who is the head of the whole commonwealth : but a B. Aion fur 

a treſpaſs done to many commoners is privatum, and not com- She? 

mune nocumentum * J o it . * Br. Chimin 1. 

* : and ſo it is adjudged in 27 Aſſ. p. 6. a. Br. Wolgp'y 2- 

dich ae was in a leet, that J. N. had encloſed ſuch lands, 5, Agde fur le 

=. ** to lie in common for all the inhabitants of the ca gz. 

res s ad commune nocumentum inbabitantium ville pred”, and Br. Nuſance 20. 

* i reg was adjudged void: for it is a private wrong 3 25 

= Arora inhabitants of this particular town, and no | 

adi caſe c. . ee And the Ch. Juſt. in his argument 

a Eliz, Re, 7 nt gments in the point in this court, 1 rin. 

en the caſe. 53 . 1 % Holland, Eſq. brought an action . Brownl, 

al declared 5 omas Lovell, Efq. and others defend. Ent. by 
You, U at the plantiff 1 ſeiſed of the manor of — ol. 28. 

n | 01 


(4) 1 Brownl; 
197. 
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(a) 2 Brownl. 


149. 
Co. Ent. 9 pl. 8. 
Ant. 112. a 


® Salk, 336. 


in queſtion were adjudged. 1. Although the plaintiff de. 


(5 Godb. x85. 


() Ant. 112. 2. 


Rozenr Makvs's Caſe. Part I 


hill in Larlingford in Norfolk, and preſcribed to have 

a . com. 
mon for 400 ſheep in a place called the Plains in Larlin ford 
as belonging to the ſaid manor, the defendants, premiſin | 
non ignari, with their ſheep did eat the graſs growing in h 
ſaid place called the Plains, per gued the plaintiff could - 
enjoy his common there in ſo ample and beneficial manne; x; 
he had before, and as of right he ought to have, to his dam: 
of 40). The defendants pleaded not guilty, and it was tie 
by Niſi prius before Sir John Popham Ch. Juſtice of England 
and found for the plaintiff, and he had judgment ang — 
tion. Hil. 5 Zac. Rot. 1427. in Communt Banco. Noif. George 
(a) England, brought an action on the caſe againſt this Edu. 
Crogate, and declared that the Biſhop of Norwich, was feife4 
in the right of his biſhoprick of the manor of Thurgarton in 
Norfolk, and that the plaintiff was a copyholder of a tene. 
ment parcel of the manor, and preſcribed in the Biſhop, &e. 
to have common for the copyholders of the faid tenement, 
for all horſes, cows, and hogs in a piece of paſture in Baſing: 
ham, called Baſingham Common, &c. at all times of thz 
year, as to the ſaid tenement belonging; the defendant pre. 
miſſarum non ignarus put his horſes and cows into the ſaid piece 
of paſture called B. per quad the plaintiff could not have com- 
mon there in as ample and beneficial manner as he had ufd 
before, &c. The defendant as to the putting in of his cattle 
pleaded not guilty, which iſſue was found for the defendant, 
and as to the eating of the graſs he pleaded, that the ſaid piece 
of ,paſture, called Bafingham Common, adjoined to another 
paſture called Barningham Common, in which the defendant 
had right of common, and that theſe two commons lay open the 
one to the other, and claimed to have common in Baſingham 
Common for cauſe of vicinage, upon which common for cause 
of vicinage iffue was joined, and found for the plainti; 
whereupon judgment was given, and execution awarded. In 
which caſe both the points which now in the caſe at bar were 


clared that the defendant put in his cattle, &c. and it be founi 
that he did not put them in, but that they came in by (/) 
eſcape, yet the plaintiff ſhould have judgment, tor the eating 
of the graſs is the ſubſtance. (c) 2. It was adjudged, that 
the commoner in this caſe ſhould have an action on his caſe. 


[See 2 Bulſtr. 115. Carill v. Baker. If a commoner be dil- 
turbed, what his remedy is, or by action, or entry. 


The 


114 


The Lord SaNCHAR's Cale. 


The Record of the Conviction of Car- 
liel & aft 


HE inquiſition taken at the ſeſſions of the peace of the 
lord the King, held for the city of London, at the 
Guildhall of the city of London aforeſaid, upon Wednefday 
the 27th day of May in the 10th year of the reign of our lord 
James, by the grace of God of England, France, and Ire- 
land King, Defender of the Faith, &c. and of Scotland the 
45th, before James Pemberton, Knt. Mayor of the city of 
London aforeſaid, Stephen Soan, Knt. John Garrard, Knt. 
Thomas Bennet, Knt. Thomas Low, Knt. Henry Row, Knt. 
and Henty Mountague, Kant. one of the Serjeants at Law of 
the Lord the King, and Recorder of the faid city, Juſtices 
of the ſaid lord the King aſſigned to keep the peace in the 
aty aforeſaid, and alſo to hear and determine divers felonies, 
treſpaſſes, and other miſdemeanors in the ſaid city committed, 
by the oath of William Palmer, John Pemberton, Edward 
Biſkop, John Barrifon, William Erbury, I homas Nichol- 
ſon, aumphrey Waterſon, John W oodhall, Zachary Healing, 
lüchard Downes, Thomas Eagles, Thomas Dennis, Richard 
Leger, Meredith Broughton, and Ralph Hanſon, good asd 
hu tal men of the body of the city aforeſaid, who lay upon 
thcir oath aloreſaid, that Robert Carliel, late of Lond. yeoman, 
"nd John Irweng late of London aſoreſ. yeoman, not having 
Cod before their eyes, but moved and ſeduced by the inſti- 
2 gation 
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Pleadings in Lord Sax cHAR's Caſe, Part IX. 


gation of the devil, on the 11th day of May in the 16th year 
of the reign of our lord James, by the grace of God of Ene. 
land, France, and Ireland King, Defender of the Faith £ 
and of Scotland the 45th, at London aforeſaid, that is to 5 
in the pariſh of St. Dunſtan in the Weſt, in the ward of 1 
ringdon without London aforeſaid, with force of arms, &. 
ſeloniouſſy of their forethought malice in and upon one John 
Turner, then and there being in the peace of God and of the 
faid lord the King, made an aſſault and an affray: and the 
aforeſaid Robert Carliel with a certain gun called a piſtol, of 
the value of 5 8. then and there charged with gunpowder and 
one leaden bullet, which gun the aforeſaid Robert Carliel in 
his right hand then and there had and held, in and upon the 
aforeſaid John Turner then and there feloniouſly, volunta- 
rily, and of his forethought malice did ſhoot off and diſcharge; 
and the aforeſaid Robert Carliel with the leaden bullet afore- 
faid, from the gun aforeſaid then and there ſent out, the 
aforeſaid John Turner in and upon the left: part of the 
breaſt of him the ſaid John Turner, near the left pap of the 
faid John Turner, then and there feloniouſly ſtruck, giving to 
the ſaid John Turner then and there with the leaden bullet 
aforeſaid, out of the gun aforeſaid then and there ſent out“, 
in and upon the aforeſaid left part of the breaſt of the fail 
* Turner, near the aforeſaid left pap of the ſaid John 

urner, one mortal wound, of the breadth of halt of one inch, 
and of the depth of five inches, of which mortal wound the 
aforeſaid John Turner, at London aforeſaid, in the pariſh and 
ward aforeſaid inſtantly died; and that James Irweng felo- 
niouſly, and of his forethought malice then and there was 
preſent, aiding, affiſting, abetting, comforting, and mait- 
taining the aforeſaid Robert Carliel to do and commit the 
felony and murder aforeſaid, in form aforeſaid, feloniouly; 
and ſo the jurors aforeſaid, upon their oath aforeſaid ſay, that 
the aforeſaid Robert Carliel and James Irweng the aforclaid 
John Turner at London aforeſaid, m the pariſh and ward 
aforeſaid in manner and form aforeſaid, feloniouſſy, volun- 
tarily, and of their forethought malice did kill and mute, 
contrary to the peace of the lord the King that now 15, on 
crown and dignity, &c. And afterwards, that is to ſay, at ti 
gaol-delivery of the lord the King at Newgate, holden 'd 
the city of London aforeſaid, at the Juſtice-Hall ſitnate in * 
Old Baily, in the pariſh of St. Sepulchre, in the ward e 
Farringdon without London aforeſaid, on the 23d day of ] 7's 
in the 10th year of the reign of the ſaid our lord James, 
the grace of God King of England, France, and En " 
of Scotland the 45th, before James Pemberton, Kut. Vase 
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of the city of London aforeſaid, the reverend father in Chriſt 
John Biſhop of London, Thomas Flemming, Knt. Chief 
juſtice of me lord the King aſſigned to hold pleas, beſore the 
King himſelf, Ed. Coke, Knt. Chief Juſt. of the ſaid lord 
the King of the Bench, Lawrence Tanfield, Knt. Chief Ba- 
con of the Exchequer of the lord the King, Chriſtoph. Yel- 
verton, Knt. one of the Juſtices of the ſaid lord the King 
aſſigned to hold pleas, before the King himſelf, David Wil- 
liams, Knt. another of the Juſtices of the ſaid Lord the King 
aſſigned to hold pleas before the King himſelf, J. Croke, Knt. 
another of the Juſtices of the ſaid lord the King, aſſigned to 
hold pleas before the King himfelf, Stephen Soan, Knt. J. 
Garrard, Knt. Tho. Bennet, Knt. Baptiſt Hicks, Knt. Fran- 
cis Bacon, Solicitor-General of the lord the King, Ren. 
Montague, Knt. one of the King's Serjeants at Law, and 
Recorder of the city of London aforeſaid, and other their 
{cllows Juſtices of the lord the King, aſſigned to deliver 
his gaol aforeſaid of priſoners in the ſame being, the aforeſaid | 
Rob. Carliel and and James Irweng, under the cuſtody of Ed. i | 
| 


Barkham and Geo. Smythes, Sheriffs of the city aforeſaid, to 
the bar there then being brought, in their proper perſons | 
came, and ſeverally being aſked, how of the felony and mur- "a 
der aforeſaid they would acquit themſelves ;z the ſaid Robert * 
Carliel ſaith, that he cannot deny, but that he is guilty of the | 
felony and murder aforeſaid to him in form aforeſaid impoſed, 
and the felony and murder aforeſaid expreſsly confefleth, and A 
thereof putteth himſelf upon the mercy of the King ; and the i 
aloreſaid James Irweng faith, that he of the felony and mur- | 
der aforeſaid, to him in form aforeſaid impoſed, is not guilty, 1 
2nd thereof for good and ill puts himſelf upon the country : Wt 
iderefore immediately a jury come, &c. And the jurors of 17 
that jury by the aforeſaid Sheriffs of the city aforeſaid to this 4 
impanelled being called, that is to ſay, Humph. Slaney, Will. | \s 
Morgan, Row], Healing, Hugh Hamerſley, Hen. Colthurſt, 14 
Will. Hicks, Will, Hayes, Rich, Bridges, Will. Wilde, 
Jo. Palmer, Solomon Green, and Rich. Rud came, who 
to laythe truth of and upon the premiſes, on the ſaid J. Ir- 
weng 1mpoled, being choſen, tried, and ſworn, ſay upon 
their oath aforeſaid, that the aforeſaid J. Irweng is guilty of 
tae felony and murder aforeſaid to him in form aforeſaid im- 
poſed, in manner and form as by the indictment aforeſaid 
ganſt him it is ſuppoſed ; and that he at the time of the felony 
* murder aſoreſ. in form aforeſ. committed, or ever after 
* n0 goods or chattels, lands or tenements, to the know- 
A* 5 the jurors aforeſaid, Upon which the ſaid Robert 
mY and James Irweng were ſeverally ſpoken unto, it they 
"brag lay any thing for themſelves, wherefore the court 
"ape to judgment and execution of them and either of 
| "+ the premiſes ought not to proceed, who ſaid nothing, 
what at firſt they had * z upon which, then and there, it 
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The Indictment of Robert Creighton, 
Eſq. 


Middl. ff. HE jurors preſent, for the lord the King 

upon their oath, that whereas Robert Car- 
lil late of London, yeoman, and James Irweng late of Lon- 
don, peoman, not having God before their eyes, but being 
ſeduced by the inſtigation of the devil, on the 11th day of 
May in the 1oth year of the reign of our lord James, by the 
grace of God of England, France and Ireland King, Defender 
of the Faith, &c. and of Scotland the 45th, at London, that 
is to ſay, in the pariſh of St. Dunſtan in the Welt, in the 
ward of Farringdon without London aforefaid, &c. with force 
and arms, &c. feloniouſly, and of their aforethought malice, 
in and upon one John Turner, then and there in the peace 
of God, and of the ſaid lord the King being, made an aſſault 
and aftray ; and the aforeſaid Robert Carliel with a certain 
gun called a piſtol, of the value of five ſhillings, then and 
there charged with gunpowder, and one leaden bullet, which 
gun the ſaid Robert Carliel in his right hand then and there 
had and held, in and upon the aforeſaid Juhn Turner, then 
and there fe!oniouſly, voluntarily, and of his malice fore- 
thought, did ſhoot off and diſcharge ; and the aforetaid Ro- 
belt Carliel, wich the leaden bullet aforeſaid, from the gun 
aforeſaid then and there ſent out, the aforeſaid John ! urner, 
in and upon the the left part of the breaſt of him the faid 
John Turner then and there feloniouſly ſtruck, giving to the 
lard John Turner, then and there with a leaden bullet as 
atotetaid, near the left pap of him the ſaid John Turner, one 
mortal wound of the breadth of half an inch and depth 
6! ve inches, of which mortal wound the aforeſaid Joh 1 
Turner at London aforeſaid, in the pariſh and ward afore- 
aid, inſtantly died; and that James Irweng felonioufly, 
8 4 and 
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and of his forethought malice then and there was preſent, 
aiding, affiſting, abetting, comforting, and maintaining the 
| 4580 Robert Carliel to do and commit the felony and 
murder aforeſaid, in form aforeſaid, and ſo the aforeſaid Ro. 
bert Carliel and James Irweng the aforeſaid John Turner 
at London aforeſaid, in the pariſh and ward aforeſaid, in 2. 
ner and form aforeſaid, feloniouſſy, voluntarily, and of their 
forethought malice killed and murdered, againſt the peace of 
the lord the now King, his crown and dignity ; and that one 
Robert Creighton late of the pariſh of St. Margaret in the 
county of Weſtminſter, Eſq. not having God before his eyes, 
but being ſeduced by the inſtigation of the devil, before the 
fclony and murder aforeſaid, by the aforeſaid Robert Carliel 
and James Irweng in manner and form aforeſaid done and 
committed, that is to ſay, on the 10th day of May in the 16h 

ear of the reign of our lord James, by the grace of God, of 
Be. France, and Ireland King, Defender of the Faith, 
and of Scotland the 45th, the aforeſaid Robert Carliel, at the 
aforeſaid pariſh of St. Margaret in Weſtminſter aforeſaid, in 
the county of Middleſex aforeſaid, to do and commit the felony 
and murder aforeſaid, in manner and form aforeſaid, mali- 
ciouſly, feloniouſly, voluntarily, and of his forethought ma- 
lice did ftir up, move, abet, counſel, and procure, againſt the 
peace of the ſaid lord the King that now is, his crown and 
dignity, &c. ; 


By indictments, Trinitat. 10, of King James. 
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The Lord SANCHAR's Caſe: 


Trin. 10 Tac. 1. 


OPTRT CREIGHTON, Lord Sanchar, a Baron of 17...11:04 

Scotland, of his malice prepenſe at Weſtminſter in the 59, 66. 
county of Middleſex, incited and procured Robert Carliel to 
kill John Turner, who accordingly affociating himſelf with 
one James Irweng, the 11th of May now laſt paſt, killed the 
faid John Turner within the city of London. And the King, 
in his zeal to juſtice in this caſe, immediately ſent for the two 
Chief Juſtices, and Chief Baron, and commanded there 
ſhould be ſpeedy proceeding againſt the Lord Sanchar, ac- 
cording to law. To which the Juſtices anſwered, that the 
Lord Sanchar was but an acceſſary in this caſe, and therefore 
he (a) could not by law be convicted before the principal is 
atainted ; but if the principal could be apprehended, then 
both might be attainted with more expedition than could be, 
if the principal ſhould be attainted by utlagary ; then it was 
alked how the Lord Sanchar being an ancient Baron of Scot- 
_ _—_ be tried : and it was anſwered by them, that * | 
wuhin this realm of of England is accounted (6) a peer of the . 
realm, but he who is a lord of the — of England; n 
for every ſubject either is a lord of the Parliament, or Calvin's caſe, 
one of the Commons, and the Lord Sanchar was not 27% 4%: 
2 lord of the Parliament within this kingdom, and 3 
werefore ſhou!d be tried by the Commons of the realm, 
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(a) 4 Co. 43. be 


The Lord SAN cHAR's Caſe, 


| Part IN. 
(s) 7 Co. 15. b. viz. Knights, Eſquires, or others of the 


Commons; and 


iP cage. herewith agree our books, as well ancient as others. (a) 1; 
(5) Fitz. Proceſs E. Js Brief 473. 8 R. 2. (2) Proceſs pl. lt. (c) 20 E. 4.6. 
1 b. 20 El. (4) 360. Then the King aſked in what court 
7 Co. 15. 


Talein's cafe, After the principal 1s attainted, the Lord Sanchar ſhould be 
(c)7 Co. 15. b, tried. And the Juſtices anſwered, that foraſmuch as the pro · 
Calvin's caſe. Curement was in Middleſex, it was moſt convenient to try him 
1 in the King's Bench. And thereupon the King reſolved that 
(d) 7 Co. 15, b. he ſhould not be committed to the Tower, but to the priſon 
23. a. of the King's Bench, where he might be, if occaſion required, 

3 eaſe. ſooner and eafier examined than if he ſhould be committed 1» 

y. 360. pl, 6. R : 

Co, Lit. 261. b. the Tower: and the King commanded the ſaid Juſtices thit 
all things ſhould be prepared for the legal proceeding ; and 
that he would endeavour to cauſe not only the principal, but 
others alſo who might diſcover the truth of the fact, to be ay- 
prehended. And \ CRP the ſa:d Chief Juſtices conferred 
with the other Juſtices of the King's Bench before whom the 
Lord Sanchar ſhould be tried. And before them divers queſ- 
tions were moved concerning the legal proceeding in this caſe, 

(e)28&3E.6:.24- 1. Upon the ſtatute of (e) 2 E. 6.c 24. by which it is en- 

e acted, as to this point in this manner. “ And further be it 
% enacted by the authority aforeſaid, that where any murder 

or telony hereafter ſhall be committed or done in one coun 

* ty, and another perſon or more {hail be acceſſary or acceſſ- 

« ries by any manner of wiſe to any {uch murder or felony in 

« another county, that then an indictment found or taken 

„ againſt ſuch acceſſary, or acceſſaries, upon the circum- 

* ſtance of ſuch matter before the Juſtices of the peace, ot 

other Juſtices or commiſſioners, to inquire of felonies, 

where ſuch offence of acceſſary or acceſſaries in any manner 

% of wiſe ſhall be committed or done, ſhall be as good and ef- 

« fectual in law, as if the principal offence had been com- 

* mitted or done within the ſame county where ſuch indi 

„ ment ſhall be found: and that the Juſtices of goal delivery, 

gor oyer and terminer, or two of them, of or in ſuch county 

„here the offence of any ſuch accetlary ſhall be hereatte 

© committed and done, upon ſuit to them made, ſhall wilt 

0 &« to the Cuſbos rotulorum, or Keepers of the records, where ſuca 

. « principal ſhall be hereafter attainted, or convicted, to cet. 

i » tify them whether ſuch principal be attainted, ann 7 

' * otherwiſe diſcharged of ſuch principal ſelony, who, upon 19 
| „ writing to chem or any of them directed, ſhall make ſu 1 
ent certificate in writing, under their ſeal or ſeals, 
« the ſaid Juſtices, whether ſuch principal be attane" 


5 . . h , 
he convicted, or otherwiſe diſcharged, or not, And 28 


cc 


44 
cc 


part IX. The Lord Sax cHAR's Caſe. 


« that ſo ſhall have the cuſtody of ſuch records, do certify that 
« ſuch principal is attainted, convicted, or otherwiſe diſcharg- 
« ed of ſuch offence by the law, that then the Juſtices of gaol- 
« delivery, or of oyer and terminer, or other thereto autho- 
« riſed, ſhall proceed upon every ſuch acceſſary, in the coun- 
« ty or counties where ſuch acceſſary, or acceſſaries became 
« accefary, in ſuch manner and form as if both the ſaid prin- 


« cipal offence and acceffary had been committed and done 
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« in the ſaid county where the offence of the acceflary was or 


« ſhall be committed or done. And that every ſuch acceſ- 
« ary, and other offenders above expreſſed, ſhall anſwer upon 
« their arraignments, and receive ſuch trial, judgment, order, 
« and execution, and ſuffer ſuch forfeitures, pains, and pe- 
« nalties, as is uſed in other caſes of felony : any law or cuſ- 
« tom to the contrary heretofore uſed in any wiſe notwith- 
« ſanding.” And upon this ſtatute divers (a) queſtions were 
moved. 1. If the indictment in the county of Middleſex of 
the acceſſary ſhould recite, that the principal was indicted before 
Commiſhoners of Oyer and Terminer in the city of London, 
(as in truth he was) or if the indictment ſhould recite in fac- 
{z, that the principal committed the murder in London, &Cc. 
And it was reiolved, that the indictment in Middleſex ſhould 
recite de facto, that the principal committed the murder in 
London for the recital, that the principal is indicted of mur- 
der in London is no direct affir mation that the principal com- 
mitted the murder; for the indictment is but an accuſation, 
and in lieu of the King's declaration, which may be true or 
alle: and this agrees with former precedents : and accord- 
ingly the indictment was drawn, upon which the acceflary 
was convicted, as appears before by the indictment itſelf. 
The ſecond queſtion moved upon the ſtatute was, if the (Y) 
Juſtices of the King's Bench are within theſe words, Juſtices 
of gaol-delivery, or oyer and terminer. And it was objected, 
that the King's Bench is the higheſt Court of ordinary juſtice 
n criminal cauſes within the realm, and paramount the au- 
thority of Juſtices of gaol-delivery, and commiſſioners of oyer 
and terminer ; and as it is held in 27 Aſſ. 1. is (c) more than 
theyre; for they ſhall examinethe errors of the Juſtices in eyrc, 
gaol delivery, and oyer and terminer, and therefore in as much 
% the Juſtices of the King's Bench are paramount and ſuperiors 
over all the others, they cannot be included within their infe- 
nors, viz. Juſtices of gaol-delirery, or of oyer and terminer, 
Alſo the Juſtices of the King's Bench have a diſtin and ſu— 
preme Court, and the Juſtices of gacl delivery, and oyer and 
terminer 


(a) 3 Iaſt. 48, 
49» 594 


(4) 2 Inſt. 102. 
3 M-r. Br. Oyer 
and Termin. 8. 
4 Inſt. 73. 
Cewley 66. 
Poſtea 118. b. 


(e) Stanf. Cor. 

35. 2. 

4 Inſt. 73. 

Fiz, Aſſiſe 246. 

Br. Eſcape 21. 

Br. ſuriſdict. 66. 
oſtea 118 Þ. 

Br. Judges, [uf- 

tices, &c. 16. 

2 Co. 46. b. 

3 Co. 82. b. 
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terminer, other diſtinct and ſubordinate courts. 


(6) Cr. El. 60x, which act the indictment was 3 provides that the in. 
697. 

Cawl. 258, 259. 

Savil, 134. g . 

U. P. C. x66, commiſſion have power to hear and determine felonies, tre(- 


2 165. another name, that the ſaid indictment was not well talen, 


3 Inſt. 103. and therefore was quaſhed. But it was reſolved, that the (1) 
_ l = > Juſtices of the King's Bench are the ſovereign Juſtices of gab. 
3 Ter miner g, delivery and of oyer and terminer, and therefore they are in. 
4 Inft. 73. cluded within the ſaid words: and therefore it is held in 7. 
(4) Kelu. 159, 4. 18. a. & 4 H. 7. 18. that if an indictment of forcible entry 
1 pl. 6. be removed into the King's Bench, the Juſtices of the King's 
11 Co. 59. a. b. (4) Bench ſhall award reſtitution, and yet the ſtat, of 8 H. b. 
65. a. 

SR I becaule they have the ſovereign and ſupreme authority in ſuch 


Dall. in Kelw. 
204. pl. 2. - 
Dal! in Aſh.pl.2. &c. who certified the record, &c. as appears betore at large. 
Fitz, Entre 44 3. It was moved, if the Lord Sanchar could not in term- 
Br. Reſtitut. 11. 
Dalt. Iuſt. c. 3 14. , : 
— commiſſioners of (-) oyer and terminer for the county of Mid- 


27. 1 eſex, and it was reſolved he could not; for the King's Bench, 
1 hi * 159 as has been faid, is /) more than eyre, and therefore in (7) 
4 Int. 73. terf-time no commiſſioners of oyer and terminer, ot gaol e. 
% Stani. Cor. livery by the common law, can fit in the ſame county where 
41 . the King's Bench ſits, for (þ) in præſentid majoris ceſſat poteji 


Fitz Aﬀiſe 246. mn ts, and therewith agrees 27 Aſſ. p. 1. But Carliell and 


Br. Eſcape 21. Trweng were indicted and attainted in London where the mut 
Br. ſuti dition 
66 27 All. pl.1. þ l ö 
Br, Judges, Juſ- the (i) term-time, becauſe in another county than where the 


rices, &. 16, King's Bench fits. 4. It was moved, if the Lord vanchar 


(s 516 on Os being indicted in the King's Bench, if there mult be (#) - 
F Inſt. hg teen days for the return of the Ve. fa. for if 15 days at _ 
(+) 10 Co 73-b. ſite, he cannot be arraigned this term, and it was reſolve 3 
2 loſt. 26, 166. hecauſe the offence was committed in Middleſex where de 


i) Poſt. 121. a. . 7 other 
8 lab. $50, Court fits 3 but if the indictment had been taken in 2 8 


558. county, and removed thither, there oughtto be fifteen 


CC | and the continual uſageo''* 
Co Lit. 23k and therewith agree the precedents, 


ſaine court. 5.1t was reſolved, that foraſmuch as there Wa nk 
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jreft proof, that James Irweng was com 
by the Lord Sanchar to comb the rA wh ge . 
cated himſelf to Rob. Carliel who was EN 
ob. Car! procured by him, that 
the (a) beſt way is to indict the Lord Sanchar, as acceſl: 
Rob, Carliel only, for indictments which concern the life of . 
men ought to be framed as near the truth as may be, et N 
un, becauſe they are to be found by the oath of the as 4 yy 
queſt, which finding is called () vereaittum, qu 1 
tali, and yet dictum, quaſt G dum ur- (i) os. Lit. 
ritatis, and yet it was reſolved, that if one is indicted as ac- . 226. 
cefſary to (c) two, and he is found acceffary to one, the ver-? Co. 67. b. 112. 
it is good. Vide the ſtat. of W. 1. c. (4d) 14. by which! (c) 2 Inſt. 183. 
1s _— tc that none be outlawed upon * of — ay 5 8 x 
« mandment, force, aid, or receit, until > inc 
« of the deed be attainted, ſo that one like — kj ſ $1 _ 3 ind. 138. 
« jn through the realm;“ which 1s but an affi a yy" 
common law; for there cannot be an acceſſ- rmance of the 
be a principal, no more than there can be us rang there Outlawry 
aps be a body. But this word appeal has * bonificat = W OO 
in law, one general, and that i wenge 
2 8 af atio eft duplex, . 
itment, and that is at the ſuit and in th „ 7, by in- 
ole the party, and in bis name, 2d in e name of the King 
rtr appeal; 1. cut appeal by writ or bill; 
therewith — eee ve, 1 approvery and 
i d where he f * * a 1 7 de Plac cor c. 
the felon may appeal, /. accuſe oth eee 
the felony, and in this SE ts Duh with him todo 
party it 1s oftner taken, And as why Abe eee rom 
eutions, ſo there are two manners 72 two manners ot ac- 
by judgment given. / one at the Ki enen of felony, /- 
at the ſuit of the party, and both theſs _ 3 
manners, one after (upon) a n 
fault after appearance, two 9 and the other upon de- 
ns i = . 7. * by verdict, or con- 
um default by proceſs of outIawry, w We. Way, / by battle, 
by the (e) Coroners, or by thoſ Wh where Judgment in given 
and cuſtom have ted W's W ROW BAY act of Parliament Ge 
I. Theſe words 5+ upon ar ge in the ſat. of W. (2 Cor Lit, 5 
to be intended of an on pen of commandment,” &c. are Cr. El. 50. 1585 
by writ or bill, & ion generally, /. by indictment as CF) W. 1. c. 14. 
10 &. and theſe words“ il . 2 Inſt, 182, 183 
pealed of the deed be attainted.“ until he that is ap- 134. 
d atzinders, either at the King's fuit, or at of all manner 
party, and either upon a : oy $ ſunt, of foe ſunt. of he 
terwards in the ſame act r or upon default. And af- 
party, which implies "64 0 as 12 e 
e general ſenſe. 6. It w 8 by appeal ſhall be taken in 
r 
y artainted, either for ve 
dale the principal being out of 1 
» Or that he was in priſon he the realm, &c. is outlaw- 
I*t the acceſſary ſhall be at the time of the outlawry, &c. 
attainted, for the attainder againſt 
the 


(g) Ant. 68. a. b. 
- R. 3. 21. o. 
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The Lord Saxcnar's Caſe, Part X 


the principal ſtands till it is reverſed; and therewith agrees (a 
(% Ant. 68. b. 2 N . 13; the reſolution of all the Juſtices in the Ring; 
2R. 2.21. b. Bench: and in 18 E. 4. 9. b. the (4) principal was ertone. 
(5) Br. Cor. 165. ouſly outlawed for felony, and the acceſſary taken, indicted, ar. 
raigned, convicted, attainted, and hanged, and afterwards the 

cr principal reverſed the outlawry, and was indicted and arraigned 

of the ſaid felony, and found not guilty, by which he was 20. 

quitted ; and all this appears in the ſaid boek. Then it wil be 

demanded, that foraſmuch as there cannot be an acceſſary, un. 

leſs there is a principal, and in this caſe there is no principe 

how the heir of the acceſſary ſhall be reſtored to the land which 

his father had forteited by the ſaid unjuſt attainder? To thy 

it is to be anſwered, that the heir may enter or have his action, 

for now upon the matter by act in law the attainder againſt his 

father is without any writ of error utterly annulled; for by the 

reverſal of the attainder againſt the principal, the attainder a. 

gainſt the acceſſary, which depends upon the attainder of the 

principal, p/o facto is utterly defeated and annulled; and this 

notably appears in an ancient book, in the time of E. 1. li, 
Mortdaunceſt. 46. where the caſe is, A. was indicted of felony, 

and B. of the receipt of A. A. eloined himſelf (and is ou: 

lawed) B. was taken, and put himſelf upon inqueſt and found 

guilty, for which B. was attainted. and hanged, and the lord 

entered, as into his eſcheat, and afterwards A. came, and te- 

verſed the outlawry, and pleaded to the felony and was found 

not guilty, by which he was acquitted 3 whereupon the heir of 

() H. p. c. 207. B. brought a (c) Mortdanceſter againſt the lord by eſcheat, who 
x Roll. 777- came and ſhewed all this matter, and there was a demurrer ups 
on it; and it was awarded that the heir of B. ſhould recover 


1 E. 3. 36. b. in Dower 43 E. 3. a. in Aſſiſe & Rediſ. 8 H. 4 
Hob, 82, 293 


Moor 132. tion of one, and preſentment, inſtitution, and induction of a- 
Owen 87. 


8 ſtitution, quod vide (e) Dy. Nota reader, to ouſt all queſtions 
xk Dy. 235 to what gaol offenders ſhall be committed; it is enacted byte 


A Biiet 


Part IX. The Lord SANcHAR's Caſe. 


A Brief Recital of the Facts occurring 
in the ſaid Caſe. 


x OBERT CREIGHTON, Baron of Sanchar, a Scotch- 
man, about five years ago played at foils with John 
Turner, a fencing-maſter, and it happened that Turner in 
playing ſtruck out the Baron's eye with his foil ; upon which 


and not able to bear the Joſs of his eye without having his re- 
renge, reſolved to procure ſome body to kill Turner, and 
among his other ſervants he prevailed upon Gilbert Gray and 
Robert Carliel, Scotchmen, two of his followers, to ſhoot 
Turner upon the firſt opportunity that ſhould offer: theſe two 
then undertook to accompliſh this deſign, and induſtriouſly 
endeavoured to execute it; but on the ninth day of May laſt, 
Gny repenting of a purpoſe and act ſo barbarous, vile, and 
bloody, being touched with the motion of the Holy Ghoſt, 
reſolved to proceed no farther, which the Baron of Sanchar 
being informed of, and that Gray ſlackened in his promiſe, 
Robert Carliel (as is aforeſaid) undertook to execute what he 
had promiſed; who on the eleventh of May following aflociat- 
ing himſelf with James Irweng, a Scotchman of the frontiers, 
about ſeven o' clock in the evening came to an houſe in the 
Friars, which Turner uſed to frequent as he came from his 
kool, which was near that place; and finding Turner there 
they ſaluted one another, and Turner with one of his friends 
lat at the door, aſking them to drink, but Carliel and Ir- 
veng turning about to cock the piſtol came back immediately, 
ad Carliel drawing it from under his coat diſcharged it upon. 
Turner, and gave him a mortal wound near the left pap ; ſo 
dat Turner after having ſaid theſe words (Lord have mercy 
upon me, I am killed) immediately fell down : where- 
upon Carliel and Irweng fled, Carliel to the town, and 
weng towards the river, but miſtaking his way, and enter- 
ug into a court where they fold wood, which was no tho- 
roughtare, he was taken, Carliel likewiſe fled, and ſo did 
lo the Baron of Sanchar. Tue ordinary .oficers of Juſtice 
did 


the Baron, finding himſelf impatient under fo great an affront, 
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The Lord Sancnar's Caſe, Par Ix 
did their utmoſt. but could not take them : for in fad ; J 


appeared afterwards) Carliel fled into Scotland 2 
—— the ſea thinking to go to Sweden, and A. to 
himſelf in England. K 
oo) 
The impediments of juſtice, difficulties of law, and in. . 
poſſibilities of legal proceeding to take Carliel the principg 
which were in this caſe, are remarkable and worthy . 
ation. The cure and remedy of the whole ought to be only y 
e 


and wholly attributed to the great care of his moſt excellent 


Majeſty, and to his perpetual love and zeal for juſtice, as wil 
clearly appear by what follows. 


The impediments of juſtice were two. 


1. The truth of this fact touching the Baron of Sanchir 
could not appear, becauſe it conſiſted only in the words of 
his mouth by incitation and procurement, but by Gray and 
Catliel who were fled ; or by himſelf, and he was likevif 


gone. 


2. It was not as yet known whither they were fled, and it 
could not be found out by all the ſearch and diligence which 
was uſed by the officers and magiſtrates of juſtice. 


The difficulties of law are manifeſt by the foregoing re fo! 
ſolutions. 

| 

Impoſſibilities of legal proceeding. ad 

50 

1. It was impoſſible by legal proceſs to apprehend the body * 

of Carliel being in Scotland, Lo! 

Not 

It was impoſſible alſo to proceed againſt the Baron of Sa and 

char (who was but an acceſſary) before the principal was hos 

tainted, a thing which would have required a very Jong ps Kit 

ceeding, if he had not been taken. \ 


Now therefore let us behold here the love and zeal wich l 
Majeſty always had for juſtice, who being informed by ſomed 
his principal Judges, with whom he had conſulted touching the 
nature of this preſent caſe, and finding, if this fact ſhould be 


left to the ordinary proceeding of the law, Carliel the go 
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could not be taken, and that no ordinary power had been able Rym. Fa. vol, 
to find Gray the witneſs, nor Sanchar the author; lo! The 3% 53, 721. 


King by proclamation gives authority to any perſon whatſo- 
ever to apprehend theſe three, with a promiſe of great reward 


or their apprehenſion. ] 


Upon this the Baron of Sanchar, well knowing that the 


incipal aſſaſſin and the witneſſes were fled, ſurrendered him- 


ſelf, and denied that he incited or procured the fact: where- 
fore his Majeſty ſent poſt to the ſea ports (the gates of the 
kingdom) as alſo into Scotland and other places of his domi- 
nions, where his admirable prudence had hopes of finding 
them. And the Lord ſo crowned his royal thoughts, and 
cave ſuch a bleſſing to his zeal for juſtice, that ſome of his 
couriers took Gray at the port of Harwich ready to embark 
for Sweden, and Carliel in Scotland, thinking to croſs the 
ſea for his greater ſafety. Gray then, being by his Majeſty's 
command examined, confeſt the whole truth of the fact 
2painſt the Baron of Sanchar : who likewiſe by his Majeſty's 
direction being confronted with Gray, and particularly ex- 
amined touching certain articles ſpecial and pertinent (dictated 
by his Majeſty himſelf,) confeſſed by writing under his own 
hand, that he had incited and procured this aſſaſſination, and 
being preſſed thereupon by the queſtions he diſcovered a long 
and inveterat2 malice which he had had, with all the occa- 
hons and material circumſtances of this murder. | 


His Majeſty having regard to that which the Holy Ghoſt 
aimoniſhes us of (quia non profertur citò contra malos ſententia, 
abſzue timare ullo filii hominum perpetrant mala) gave orders two 
days after, that Carliel the principal ſhould be brought to 
London, that he and James Irweng (in full term, a thing 
not uſual) might be carried before the Juſtices at Newgate, 
and attainted and convicted, and a few days after the Ba- 
ron of Sanchar was likewife attainted and convicted at the 


Kings Bench in full term, and in a ſhort time aſter 
You, V. | = | to 


Feclefiaft. 8. 11. 
Antea 118. b. 


{e) 3 Inſt. 13. 


Rym. Fed. vol. 
16. ante, & vol. 


17. 59, 83. 187. 


The Lord Sancnar's Cafe, Patt I 


to accompliſh his Majeſty's zeal for juſtice, the B 

. (2) a in term- time at the = 1 
eſtminſter, according to the judgment and ſent | 

he had before received. 5 8 


L have reported this cafe with all the circumſtances, becauſ. 
this example has not its parallel: for although it is 110 thy 
the late Queen Mary is very famous on account of the — 
plary juſtice which ſhe cauſed to be executed upon Bann 
Sturton for the barbarous murder of Harquil; yet this preſent 
example of the Baron of Sanchar very much ſurpaſſes that &f 
the Baron of Sturton, and that for many conſiderations, | 
Becauſe the Baron of Sturton was taken by the ordinary courſe 
of the law, even within the kingdom, but the principal in 
this caſe could not be taken by any common power, but hy 
means of his Majeſty's royal and abſolute power only, 2 
The Baron of Sturton's offence was very apparent, and with. 
out any difficulty of law: on the contrary this of Sanchy 
was thereof (as appears) very full, but by his Majeſty's com- 
mand all theſe difficulties with the conference and grave con. 
ſideration of his principal Judges, after ſearch of caſes Pre. 
cedent, were reſolved and cleared up, and notwithſtandins 
the impediments, difficulties, and impoſſibilities in leg! 
proceeding, greater expedition was uſed in this caſe than in 
that. In ſhort, the accompliſhment of the whole, the clear. 
ing up the truth of the fact in thecaſe of the Baron of Sancha, 
muſt be attributed to the great wiſdom, power, and vigilance 
a -n Majeſty, as appears by that which has been thereof lai 

cfore. 


The Baron of Sanchar was a man of a very ancient and 
noble family in Scotland, he was a man of great con- 
rage and wit, endowed with many excellent giits 
well natural as acquired; the eloquence of his diſcour 
with the civility and diſcretion of his behaviour when 
he came before and went from the Judges, compelles 


the people (who honoured him on account of his moral 
| virtues 
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virtues and thoſe for his ſake) to bewail his fall with great 
grief, (although the occaſion of it was this baſe and barbar- 
ous aſſaſſination premeditated for hve years together with a 
malice bloody and inveterate.) This extraordinary affection 
of the people, was (as he himfelf confeſſed) a very great con- 
ſolation to him in his laſt troubles and afflictions. But at laſt 
their compaſſion abated, becauſe they perceived he died (pa- 
vijie ine) an obſtinate papiſt. 
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COURT of WARDS 
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ANTHONY LOWE' Caſe. 
x £43. Rs 88 0 © 
In the Court of Wards. 


NTHONY LOWE held fiſty- nine acres, and a roo 

of land in Alderwaſley, of the manor of Alder. 
waſlley, by knights ſervice, and ſuit of court to Bewraper, 
de tribus ſeptimanis in tres ſeptimanas, of which manor of Ber- 
raper the manor of Alderwaſley was parcel ; the ſaid manars 
of Bewraper and Alderwaſley were parcel of the earldom, and 
afterwards of the duchy of Lancaſter, which manors vere 
held of the King by knight's ſervice in capite before they came 
to the crown. The duchy of Lancaſter together with the 
ſaid manors came afterwards to the crown by deſcent: tt: 
ſaid Anthony held alſo a place where a capital meſſuage vi 
ſituate, and half an acre of land in Alderwaſley held of the 
manor of Alderwaſley by ſocage tenure, and fealty and rent 
amongſt other lands: H. 8. by letters patent under the 
duchy ſeal dated 22 Funii anno 15. granted to the faid An. 
thony Lowe and his heirs, anceſtors to the plaintiff, whole 
heir he is, the aforeſaid rent, and further ratified, remilec, 
releaſed, and confirmed /tatum pred' Anthani in terris f 
tenementis pred”, habend' & tenend' pred* Anthonis & har 
dibus ſuis, de nobis, bæredib & ſucceſſarib* netris per jour 


part IX. Axrhoxy Lowe's Caſe: 


wm tantum pro omni ſervitio ſeculari, exaftione & demand", And 
the ſaid Ant. Lowe ſo ſeiſed of the ſaid 59 acres, &c. and of 
the place where the capital meſſuage was ſeiſed, 22 Mart. an. 
19 H. 8. the King granted the ſaid manor of Alderwaſley and 
all lands, tenements, rents, reverſions, and ſervices in Al- 
derwaſley and Aſhleyham parcel of the duchy of Lancaſter to 
Ant. Lowe anceſtor of the plaintiff whoſe heir he is, and his 
heirs, to hold the ſaid manor, lands, tenements, rents, rever- 
ſons, and ſervices of the King, his heirs, and ſucceſſors, by 
the yearly rent of 261. 108. and fealty only for all ſervices, 
exactions, and demands: and the ſaid grant was executed by 
livery and ſeiſin: all which premiſes are parcel of the duchy 
of Lancaſter, and out of the county palatine of Lancaſter. 
And it was objected, that when the King granted his ſeigni- 
ery to his tenant, to have to him and his heirs, by that the 
ancient tenure is extinct, and then the law will create a tenure 
in capite by knight's ſervice, for the beſt ſhall be taken for 
the King, as if the King grants land to another, without a 
reſervation or mention (a) of any tenure, the law will create 
a tenure in capite by knights ſervice for that is the beſt for the 
King, and fo if the King grants lands (b) ab/que aliqus inde 
reddends, the law will create the like tenure, and therewith 
agrees 33 H. 6. 7. a. for of neceſſity all land ought to be held 
of ſome perſon. 2. When the King has extintinguiſhed the 
ſervices which are parcel of the manor of A. then the tenancy 
ſhall be held as the manor of A. was held, and that was a te- 
nure in capite, and the ack of 1 H. 4. and divers other acts 
tare divided the poſſeſſions of the duchy from the crown. _ 

But it was reſolved, that the tenure of the ſaid 59 acres, and 
toft and half acre ſhould be held by (e) fealty only; and as to 
the {aid objection it was anſwered, that when the King 
grants or releaſes the ſervices to the tenant and his heirs, it 
cannot extinguiſh the tenure in all for neceſſity of tenure, and 
the King cannot by his charter alter the law, but it ſhall be 
/ expounded as near the King's intent as may be, and that 
15 to extinguiſh all the ſervices, but that only which is an 
inteparable incident to every tenure, and that is fealty, for 


that the Ning may do by the law, and d Rex peteſi quad de > R 


jure pateſt, Vide 8 H. 7 caſu ultimo. 

and as to the caſes which have been put out of the book in 
(0 33 H. 6. they were agreed and afhimec. for good law; but 
difference was taken when land paſſes from the King by 
bis grant, and in his grant (f) no tenure is reſerved, or 
when a clauſe is added abſque aliqua inde roadends, there 
the law will create a tenure beſt for the King : 
but when the land paſſes from a ſubject, aud the law 
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(a) 6 Co. 6. b. 
29H. 8. 

Br, Liver * 
2 Roll. A 
Poſtea 123. b. 
Ley de Gards, 
&c. 3. 

Plowd. 240, b. 
Br. N. C. 113. 
(5) Paſt. 123. b 
2 Roll. go. 

6 Co. 6 b. 

Ley de Gards, 
&c. 3 


le Cs Lit. 98. a. 


Ley de Gards, 

&e, | 

(d) 1 Co. 43. 2. 

6 Co. 6. 4. 7. a. 

55. a. 

8 Co. 77. a. 56. 
b 


Lv 
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9 Co. 30. a. 

10 Co. 67. b. 
11 Co. 11. . 

2 Inft. 496, 497. 
oll. zco. 

2 Bulſtr. 6. 
Kelw. 175. 2. 
108. a. 

2 Sid. 141. 

3 Leon. 243. 
Plou d. 32. a. 
126. 2. 143. b. 
Hard. cco. 
Fitz. Grant 29. 
Br. Excmwp. 9. 
Co. Lit. 98. . 
(e) 33 H. 6. 7 2. 
(f) 2 Roll. 502. 
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for neceſſity changes one tenure to another, there the hs 
3 


(a) Co. Lit 98.4. which is @qui//imus judex, will create a tenure as (a) near the 
(5) Lit. ſe.139, freedom of the firft tenure as may be: as if a Biſhop or (4) 


Co, Lit. 98. a, 


(c) Br. Teure z. 

31 H. 6. 7. & 

6 Co. 6 b. 

19 H. 8. 

Br. Livery 57. 

2 Roll. 502. 

Antea 123. a. 

Ley de Gards, 

&C. 3. 

Plow 240, b. 

Br. N. Ca. 113. 

(4) 2 Roll. 502, 

516, 

33 H. 6. 7. a. 
Co, 6. b. 

Ley de Gards, 

&c. 3. 

Br. '"Yenure z. 

Ant. 123, a, 

(e) 2 Co. 25. b. 

5 Co 100. a. 

8 Co. 1 52. a. 

Co. Lit. 10. a. 

43. a. 166. b. 

174. b. 271. b. 

(Cf) Lit. Rep. 


49. 

(g) Co. Lit, 69. 
a, 83 b. 

2 Roll. 506. 

7 Co. 33. b. 


other man of the chucch held certain land of the King in 
frankalmoigne, and at the common law had enfeoffed an. 
other and his heirs of the ſame land, in this caſe the feofſce 


ſhall hold by fealty only, for that is as near the freedom of the 


tenure in frankalmoigne as may be; and fo was it reſolved in 
Lone's caſe. | 

And the reaſons and cauſes of this difference is, becauſe in 
the firſt caſe the land moves from the King, and therefore 
ſhall be ſubject to ſuch tenure as the law will create; but 
when tenant in frankalmoigne enfeoffs another, there the 
feoffee is in by a ſubject, and not by the King, for in ſuch 
caſe the King departs with nothing; alfo in this later 
caſe the law doth not create any tenure originally, as it doth 


in the firſt caſe, but only changes one tenure into another, 


a tenure in frankalmoigne into a tenure by fealty only, 


And it was reſolved, that when the King grants any land 
(c) without reſervation of any tenure, or (d) ab/que aligus ind 
reddendo, or the like, there the land by operation of Jaw ſhall 
be held of the King in capite by knights ſervice, according to 
the rate and proportion of land which belongs toa knight's lee, 
and ſo of more more, and of leis leſs; for the act of law te- 
ſpects equity, and will never charge any one with more or 
leſs than in equity and reafon it ought : (e) /p/@ etenim eres 
cupiunt ut jure regantur. And the cate at bar is ſtronger, be- 
cauſe the King upon the grant of the ſervice, limits the tenure 
to be by fealty only, (/) for all fervices, exactions, and de- 
mands, And the Juſtices took no regard of the tenure before 
the crown and duchy were united in one and the ſame perſon; 
for as long as they remain in one perſon, the ancient tenures 
of the crown dormiunt perpetus ſomno, for the King cannot 
hold of himſelf, 

Note reader, there are many and divers opinions of the con- 
tent (g) of a knight's fee; ſome ſay, that a hide or a carve af 
land contains 100 acres, and that eight hides or 800 acres of 
land make a knizht's fee: and others hold, that 680 acres d 
land make it. Others ſay, Lud bovata terre continet 15 dc 
& 8 bovate faciunt carucatam terra, by which account a carve 
of land contains one hundred and twenty acres, and divers 
other opinions are concerning theſe matters. But I conceiv%, 


that a knight's fee, or hide, or carve, or yard, or * 
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of land, doth not contain any certain number of acres; but 

; knight's fee is properly to be (a) eſtimated according to the (a) 2 Roll. 506. 

quality, and not according to the quantity, i. by the value, Cee. Lit. 69. as 

and not by the content; and therefore it is true, quod doctiſ- 

fmus Camden in ſua Britannid, P. 126. aſſert. viz. * Subſe- * Co. Lit. 86. a. 
anti etate ex cenſu ut colligitur facti fuer* equites, &c. and an- 

tiquity thought that (5) 201. of land was ſufficient to main- (5) Co. Lit. 83. b. 

tain the degree of a knight, as it appears in the ancient trea- 

iſe De modo tenendi Parliamentum tempore Regis Edwardi fil 

Regis Etheldredi ; where it appears quod comitatus, (viz. an 

earldom) con/tat ex (c) viginti feodis unius militis, quolibet feodo (e) Co. Lit. 83, 

amputato ad viginti libratas ; baronia conſlat ex (d) 13 feodis, S 2 2 

3 parte unius feodi militis, ſecundum cemputationem prædic! unum rac . T 

Frdum militis con/lat ex terris ad valentiam (e) 201. which an- (4) Co. Lit. 83, 

tiquity I cite, becauſe it concurs with the act of Parliament 3 ** 8 

anne 1 E. 2. De militibus, by which act (f) cenſus militaris & . ”"—_ 

the eſtate of a Knight is meaſured by the value of 201. of land (% Co. Lit. 69. 

per ann, and not by any certain content of acres: and there- 4 83. o. 

with agrees the ſtatute of W. 1. c. (g) 35. and F. N. B. 82. 4% 4 — 

where 201. of land in ſocage is put in equipage with a (F) Co. Lit. 

knight's fee, and that is the moſt reaſonable eſtimation, for .. 

one acre may be better than many others, ſo that he who (%) W 

had 680 acres, or 800 acres of ſome barren land had not a 69, a. f 

ſuffcient revenue to maintain the degree of a Knight; and 

he who had a leſs number of acres of ſome land, had a living 

in diebus illis ſuſficient for the maintenance of a Knight. So 

antiquity thought that (7) 400 marks of land per ann. was a (i) Co. Lit. 69. a. 

competent living of a Baron; and 400 J. per ann. ad ſu/tinen=. 

dum namen & onus (4) of an Earl; and of late time 800 marks (% Ce. Lit. 69.2. 

per an. of a Marquiſs, and 8001. per ann of a Duke: ſo that their {hore Le 22 

annual revenue was eſtimated by the value, and not by the &c. 5. 5 

content. (n) And a carve of land carucata terre, or a hide Co. Lit. 69, a. 

ct land, hida terre, (which is all one) is not of any certain yn - 8 

content, but as much as a plough can plough in a year, and () Co, Lit, 

therewith agrees Lambard, verbo Hyde. And a carve of land, 69. a. 

may (u) contain an houſe, wood, meadow, and paſture, be ( Co. Lit, 

caule by them the ploughmen and the beaſts of the plough 9.4. 

are maintained: and therewith agree, temp. E. 1. (o) tit. (e) Co. Lit. 69. a; 

Brief 160. ($60) 4 E 3. 47. Plo. Com. in Hill and Grange's 

cale 168. Vide 6 E. 3. 42. & 39 H. 6.8. a. And venerabilis 

A calls a ploughland familiam, becauſe it contains neceflary 

langs for the maintenance of a family. And (p) Priſot (p) Co. Lit, 

well aid in 35 H. 6. 29. that a plough may plough “3. 4. 

5 re a s Pagan 

ore land in a year in ſome country than in an- 

1 4 | other 
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(%) Co. Lit. 69. other country; and therefore it ſtands with reaſon that 2 
carve of land ſhould be leſs in one place than in another 4 
. E. 3. Fine 40. & 13 E. 3. Fine 67. A fine ſhall not be a 
( ) o. Lit. no ceived de (b) una Vir gala lerra, for the uncertainty * Vide 
(e) Co. Lit. 6g.a, H. 6. 8. But an acre of land is certain by the ſtatute (0 4 


(4) Co. Lit. terris menſurardis. (d) Nota alſo reader, that every ca 


69. a. rve of 


land was of ancient time of the Jury value of five no\les 
per ann. and that was the living of a ſokeman or yeoman, +? 
(e) Co. Lit. 69. a. ex (e) duodecim carucatis conſtabit unum frodum militit, which 
: amounts to 201. per ann. and this you may fee Terming Paſt'z 

95 Co. Lit. aun 3 H. 1. ceram Rogero de (/) Seton & ſaciis ſuis Juſticiarii 
* ajud Ii gſim' Ebor' rot. 10 Radulphus de Normanville petens in 
brevi de medioqueritur contra Luciam de Kyme quod cum ipſe tenat 

de ipſa duas carectatas terre in Coning ſton per hoamagium ts fer. 

ditium militare, unde duodecim carucate terre faciunt unum fer- 

dum militis pro omni ſervitio, ipſa diſtrinxit ipſum ad facieigun 

| ſectam ad curiam ſuam de Thernton in Craven, &c, And it is 9 
(eg) 2 Roll. 5r5, be oblerved that the (g) relief of a knight and of all ſuperiors 
516. who are nobles, is the 4th part of their revenue per ann. as of 
87 b. 6% a knight 51. which is the 4th part of 20 l. So una Barania ur 
7 Co. 33. b. 34. a. Hat ex 13 feodis militum, Ic. de 3 parte unius feodi militis, which 
amount to 400 marks, and therefore his relief is the 4th part 

of it, /c. 100 marks; and an Earldom conſiſts of 20 knights 

fees, which amount to 4001. and therefore his relief is 109), 

(3) Co. Lit. and this appears by the ſtatute of Magna Charta, chap. 2. and 
69. b. 76.4% by the equity of that ſtatute, foraſmuch as a maiqueſdom 
which conſiſts of the revenues of two baronies, which amount 

to 800 marks, he ſhall pay according to juſt proportion for 

his relief 200 marks; and becauſe a dukedom conſiſts of the 

revenues of two earldoms, ſc, 8001. per ann, a Duke ſhall pay 

200 l. for relief, which is alſo the 4th part of his revenue, 

and therewith agree the records of the Exchequer. N 

reader, at the time of the making of the ſtatute of lagu: 

Charta, ſ. ꝙ H. 3. there was not any Duke, Marquils, or 

Viſcount in England, (and therefore the ſtatute does not makz 

(3) oo. lit. 69.b. mention of them) and (i) the eldeſt ſon of King E. 3. calle 
| the Black Prince, was the firſt Duke in England after the 
(+) Co. Lit. 6g. b. Conqueſt, and Robert Earl of (+) Oxford, in the reigu of k. 
2. was the firſt Marquiſs ; /ic enim inter ordines Augliæ in fis 

(/) Co, Lit.69.b. Britannid teflatur Camden, ubi ſupra. Et titulus ( l) Manch 
| nis ſerius ad nos devenit, nec ante R. 2. tempore cuiqguam decaiul 
ille enim Robertum Vere Oxoniæ comitem delicias ſuas primi 

Marchionem Dubliniæ defjgnavit, merumgue era lam. 

| ris nomen. Haciile. And before the reign of King H. 5 
(Co, Lit. 6g. b. there was not any (n) Viſcounts; /c enim idem auler 44, 


ug 
i 
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pra afferit. ( a) Poſt Comites, Vicecomites ordine ſequuntur, Pi 

counts nos VEcamus 3 hec vetus officit ſed nova dignitati , . (a) Co. Lit. 6g 

tu, et H. 6. tempore ad nos primum audita. Heæc ille ; 25 * 

minus de (b) bello monte was the firſt Viſcount created b - do- 

e 1 2 RN gloria mundi, parte 4. conſt wk ing (6) co. Lit. 69. 
at this dignity o n ** 

* Znity iſcount is of great antiquity in ot 4 
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- 


Cr. Jac, 294, 
295+ 


F LOVE R's Cate. 
Hill. 8 Jacobi r. 


In the Court of Wards. 


NTHONY FLOYER and Anne his wife were ſeied 


in their demeſne as of fee, in the right of the faid 


Anne of the fourth part of the manor of Burdoceſton, als 


Burſton, held by knight's ſervice in capite, and anno 36 Eliz, 
levied a fine thereof to Cribbe and Radway, and to the heirs 
of Cribbe, and the conuſees granted and rendered the faid 
fourth part to the ſaid Anthony and Anne, and to the heirs of 
the ſaid Anthony on the body of the ſaid Anne lawfully be. 
gotten, and for want of ſuch iſſue to the uſe of the right hors 
of the ſaid Anthony: and afterwards the ſaid Anthony and 
Anne anno 2 Fac. Regis levied a fine come ceo, &c. of the ſaid 
4th part to Wadham and Manwaring, to the uſe of the fad 
Anthony and Anne, for the term of their two lives, and 2“ 
terwards to the uſe of Anthony their eldeſt ſon in tail, and 
afterwards to the uſc of William their ſecond fon in tail, and 


afterwards to the uſe of John their third ſon in tail; and at 


terwards to the uſe of the heirs of the body of the ſaid an- 
thony and Anne, and for want of ſuch iflue to the ute of the 
right heirs of the ſaid Anne: and afterwards Anthony the tz 
ther died, Anthony his ſon being within age, /c. of the ae 
of fourteen years, the ſaid Anne being yet alive. And de 
queſtion was, if the King in this caſe ſhould have the ward* 
ſhip of the body of Anthony the ſon, and of the third part ol 
e ſaid 4th part, or any of them; and it was argued on the 


King's part, that the King in this caſe had two * 
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ardſhip of the body; and ought alſo to have the third 
dp nh part of the manor. And the firſt title to the 
body was by the proviſo in the end of the ſtat. of 32 H. 8. c. 1. 
For by the ſaid firſt fine the fourth part was rendered to An- 
thony the father and Anne, and to the heirs of Anthony of the 
t.dy of Anne; and although the ſtat. faith, „ where two or 
« more perſons now hold, or hereafter ſhall hold any manors 
« lands, tenements, or hereditaments of the King by knight 
« ſervice jointly to them, and to the heirs of one of them, 
„ and he that hath the inheritance thereof dieth, his heir be- 
« ing within age, that in every ſuch caſe the King ſhall have 
« the ward and marriage of the body of ſuch heir fo being 
« within age, the life of the freeholder or freeholders, &c. 
« notwithſtanding.” Yet if two are ſeiſed to them, and to the 
heirs of the body of one, and he who has the eſtate-tail dies, 
his heir within age, he ſhall be in ward, for that is in equal 
degree, quod fuit quoad hoc conce/ſum per tot” cur', vide 7 El. 
Dyer 237. & 35 H. 8. 54. (a) Sir David Owen's caſe. And 
it was laid, that although the huſband and wife have altered the 
elate before the death of Anthony the father, yet foraſmuch 
as they have not conveyed the land but to the uſe of themſelves 
and their iſſues, it ſhall not toll the intereſt which the King 
had by the firſt fine, by force of the ſaid act. The fecond 
title which the King had to the ward of the body, was upon 
the ſecond fine, for by the ſecond fine the uſe is limited to the 
wite for her liſe, which is directly within the ſaid act of 32 Hl. 


King ſhould have the wardſhip of the third part of the ſaid 
tourth part of the manor. 

As to the firſt point upon the ſlatute of 32 H. 8. it was an- 
ſrered and reſolved, that foraſmuch as the eſtate limited by 
tae render of the firſt fine did not continue till the death of 
Anthony the father, this caſe was out of the ſaid proviſo, for 
the words thereof are, “ and he that hath the inheritance 
thereof dieth,” &c. So that he ought to have the inheri- 
tance (either in fee-ſimple, or in tail) at the time of his death. 
Put in this caſe Anthony the father had but an eſtate for life 
in poſſeſſion, and although the ſecond conveyance was but a 
Juntary conveyance for the eſtabliſhing of the land upou his 
wues; yet foraſmuch 48 thereby the ſaid Anthony nad not any 
eſtate of inheritance at the time of his death, it is out of the 
ld proviſo; for as the firſt was voluntary for the advance- 
came the huſband and his ifſues, ſo was the ſecond volun- 
4 allo. 

4510 the ſecond, it was reſolved, that although by the ſecond 
| ane, 


Cr, Jac, 40. 


8. and alfo of the act of 34 H. 8. and for this reaſon alſo the 
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Cr. Tac. 40. 
Dy. 237. pl. 30. 


(a) Dyer 54,55. 
pl. I, 2, 37 4. 


32 H. 8. c. 1. 


—— . ³⅛ͥ 


(a) Palm. 215. 
Cr. Jac, 625. 
Hob. 51. 

Cr. Jac, 295 


(9 1Co. 127. a. b. 
Golds. 67, 63, 
69, 70. 

1 Anderſ. 164. 
Moor 196, 197. 
2 Anderl. 78. 

4 Leon. 81, 89, 


90. 
Co. Ent. 603. 
pl. 18. 
2 Co. 56. b. 

= b. 

alm. 214. 
Godb. 180. 
(c) Cr. Fac, 295. 
Moor 177. 
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| FLovER“s Caſe, Part x. 
ſine, the eſtate which the wife had by the fir ; 
and altered, and now ſhe has the 4 by © Ae 
of the eſtate which the hutband had by the firſt fine =p: 
out of the ſtat. of 32 & 34 H. 8. for the words of bs wh, 
are © to and for the advancement of his wife ;” and us 
{olved that the eſtate which the wife had by the "ery I 
the uſe upon the ſecond fine was not any (a) advance wy 
the wife; for it | wag 

for it is no more than ſhe had by the firſt fine, f 
by both ſhe had an eſtate for life; and the firſt eſtate for if 
by the firſt fine cannot be an advancement of the wife b he 
huſband, for the land was the inheritance of the wife 75 
moved from her; and upon the ſecond fine, if no eſtate bad 
been limited, the law would have reſerved to her ſuch ef: 
in the uſe as ſhe had in the land, as it is agreed in Colgate nd 
(b) Blythe's caſe, in the Firſt Part of my Reports; and there 
fore it is not any more advancement to her than ſhe had he. 
fore; and therefore it is out of the ſaid ſtatutes. 

It was alſo reſolved, that foraſmuch as the eſtate of the wi 
was out of the ſtatutes, no (c) wardſhip either of the body or 
of the land could accrue to the King in reſpect of the eſtar 
in remainder limited to the ſons, &c. during the wife's hie, 
for the wife was tenant to the King during her life, and the 
advancement of the fons in remainder when the eſtate for fe 
is out of the ſtatute, ſhall not give the King wardſhip either 
of the body or of the land. But if a man has a reverſion in 
ſee expectant upon an eſtate for life, held of the King by 
knight's ſervice, if he conveys this reverſion to the ule ot lis 
wife, or his children, &c. and dies, that ſhall give cauſe of 
wardſhip of the body during the life of the tenant for lit, 
there the tenant for life is not the King's tenant, but he in 
reverſion, And it was faid, if a man holds of the King by 
knight's ſervice, and makes a leaſe for life, the remainderto 
two, and to the heirs of one of them, and he who has the fee 
dies, living the tenant for life, this is within the letter of tte 
ſaid proviſo of the act of 32 H. 8. For the words at 
« where two or more hold, &c. any manors, lands, tete: 
„ ments, or hereditaments jointly to them, and to the heit 
« of oneofthem, and he that hath the inheritance thereof dieth, 
« Kc.“ and this remainder is an hereditament and is held 
the King. But during the life of the tenant for life, itis 16 
immediately held of the King, and therefore in ſuch cale be 
heir of him who has the fee ſhall not be in ward, And Hi. 
25 El. in the Court of Wards, Wray, Chief Juſtice ſaid, 
that it was reſolved by the two Chief Juſtices, and the Court 
of Wards ; that if the heir of him who has the fee! 
of full age, and the heir dies, living the tenant for lite, 
bis heir within age, that he ſhall not be in v 


for his body within this proviſo, for the words 8 © 
; 
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act are, © and he that hath the inheritance thereof dieth, &c: 
« his heir within age, that in every ſuch caſe,” &c. ſo that 
his heir at the time of his death ought to be within age, which 
js to be intended of the immediate heir, and not of the me- 
diate heir, vide 2 Eliz, Dyer 172 in Lane's caſe, 
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Co. Lit, 78. a« 
Palmer 214. 
Dy. 172. pl. 12. 
2 Co; 76. b. 


Swinb. 112. | 
Bridgm. 137. 


« lam to have it, and if his ſon William marry, and hare 


SONDAY's Ca 


Hil. 8 Fac. 2 


In the Court of Wards. 


ERICK SOND A being ſeiſed in fee of an houſe in 
Lambeth held in chief by knights ſervice, 7 4% 
1587, by his will in writing deviſed the ſaid houſe to Marg 
ret his wife, for life, “ and after her deceaſe his fon Wil. 


« by his wite any male iſſue lawfully begotten of his body, 
« then his {on to have it; if he have no male iſſue lawfully 
« begotten of his body, then his ſon Samuel to have the 
“ houſe; if Samuel marry, and have iſſue male of his body 
« lawfully begotten, that then his ſon to have the houſe alter 
& his deceaſe; if no iſſue male then his ſon Thomas to hare 
e the houſe; if Thomas marry, having a male iſſue of Iu 
% body lawfully begotten, then his ſon to have the houſe alter 
his deceaſe ; if he have no iſſue male, then his ſon Rickard 
in like manner,” et totidem verbis, and fo to Daniel bade 
verbis; and then he adds this clauſe, “ and his will and mind 
* was, that if any of his ſons, or their heirs males iſſue 
© of their bodies go about at any time to alienate, « 


* mortgage the houſe, that then the next heir to m 
66, uſ0 
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« ypon the kouſe and enjoy it:“ and afterwards Merick died, 
and William died without iſſue male, having iſſue Margaret, 
(who had the third part of the houſe in reſpect of the tenure.) 
Smuel alſo died without iſſue male, Thomas entered into 
two parts, and Trin. 6 Jac. he and his wife ſuffered a com- 
mon recovery with ſingle voucher, which was to the uſe of 
the aid Thomas and his heirs, and afterwards 17th Dec. Tho- 
mas died without iſſue male, and in this caſe two queſtions 
were moved. 1. What eſtate Thomas had. 2. If by the 
ſulfering of the ſaid recovery, he hath forfeited his eſtate, and 
that thereupon the entry of the ſaid Richard was lawful or not. 
As to the firſt it was objected, that when Merick deviſed, 
that Thomas his ſon ſhall have his houſe, if the will had not 
cone farther, he ſhould have had but for life, then when he 
added, „if Thomas my ſon marry, having a male iſſue, that 
« then his ſon to have the houſe,” that is an expreſs deviſe to 
the ſon that he ſhall have, and not to himſelf. But it was 
zaſwered and reſolved, that as well the ſaid Thomas as the 
other ſons have an eſtate (a) tail to them ſeverally, and to the (a) Bridg. 137. 
heirs males of their bodies; and that for three reaſons. 1. Be- * 7 wp 
cauſe he farther faith, “if he hath no iſſue male, his ſon 345. n 
« Rickard to have it,“ which is as much as to ſay, if Thomas Moor 128. 
dies without ifſue male, which words are ſufficient to create abi rg 
an eſtate-tail in him. 2. The ſaid laſt clauſe, if any of 369. EY 
« his ſons or their heirs males iſſue of their bodies go about,“ Hard. 14g. 
de. which explains the firſt words, that the male iſſue ſhall 
be heir, and take by deſcent ; the firſt words being, “' that 
« his ſon ſhall have the houſe after his deceaſe, z. ſhall have 
it as heir; for the words of the will make it manifeſt, “and 
* if any of their ſons, or their heirs males iſſue of their bo- 
« dies,” &c. alſo after it is ſaid, ** that then the next heir to 
© enter,” 3. The thing prohibited proves it alſo ; for as well (5) Bridgm. 137. 
his ſons as their heirs males are prohibited to alien or mort- (% Cr: Car-185, 
, k , E - (4) 2 Roll, Rep. 
gige, &c. and every reſtraint (b) implies (and eſpecially in a 468. 
will) that the parties (if the reſtraint had not been made) had Swinb. 172. 
power to do that which is prohibited, which 1s the reaſon that 2 
he reſtrains them. And if his ſons ſhould have but an eſtate 1 Co. . 


' . x omg } 10 Co. 37. a. 
id tor life, (e) this clauſe of reſtraint, that if they ſhould alien, 38. b. : 
2 & that then the next heir ſhould enter, &c. would be idle, 39: . b. 
nl and of none effect. 0. 41. a. 


4 d ; | : P Hob. 170. 
sto the 2d point, it was reſolved by the two Chief Juſtices, Co. Lit. 223. b. 


hief Baron, and the Court of Wards, that no (4) condi- 22+ * 


HSE 5 5 2 J. 67. 
non or limitation, be it by act executed, or by limitation of an , Rol. 448. 


uſe, Cart. 23, 


(a) Cart. 23. 
1 Roll. 418. 
2 Brownl. 67. 
10 Co. 37. a. 


38. b. 39.8. 42 · 
b. Co. Lit. 


Swinb. 112. 
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uſe, or by deviſe in a laſt will, can bar tenant in tail from 
aliening by (a) common recovery for the cauſes and reafoy; 
reported at large in the Sixth Part of my Reports, in Sir An. 
thony Mildmay's caſe ; and according to thoſe reſolutions the 
caſe was decreed, &c. 


223. b. 224. a. Hob. 170. | 6 Co. 41. a, Cr, Jac, 697, 698. 2 Roll. Rep. 468, Cod. 3511 
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Ulle ei 
Paſch. 9 Jacobi 1. 


In the Court of Wards. 


UEEN Elizabeth lady, John Northcote, and Thomas 

Quick, tenants in common, of the manor of Newton 
(being the meſnalty held of the Queen in Capite by knight's 
ſervice, and one Will. Bodley tenant peravail of three acres of 
meadow, called Warram Meadow, held of the manor of N. 
by knight's ſervice, Thomas Quick, 34 El. enfeoffed Babb 
and others of his moiety of the {41d manor, to the uſe of him- 
elf for his fe, and after to the uſe of John Quick his fon and 
heir apparent in tail, and afterwards to the uſe of the heirs of 
Tho, Quick; and afterwards Will. Bodley of the ſaid three 
acres of meadow enfeoffed the ſaid John Quick and his heirs, 
and alterwards John Quick five days before his death, and 
deing ſick, by colluſion betwixt him and his father, enfeoffed 
his father and his heirs, to the intent to defraud the ſaid John 
Northcote of the wardſhip of Andrew, fon and heir of John 
Quick, being an infant within age, and afterwards John 
(Bick died, after whoſe death John Northcote feifed the 
body of Andrew Quick, and afterwards 'Thomas Quick died, 
ater whoſe death the moiety of the ſaid manor deſcended to 
Andrew Quick. The queſtion was, whether the wardſhip of 
the body and of the moiety of the ſaid three acres of meadow 
velonged to the King, or to the ſaid John Northcote. And 
this caſe was argued by counſel learned on both fides, in Hi- 
ary and Eaſter terms : and two queitions were moved in this 
Cale, | 
J. When J. Quick tenant in tail in remainder of the meſnalty 
ard, his heir within age, then acetued to the King beginning of 


Vol. V. wardſhip, 
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(4) Hardr. 24. 
Co. Lit. 30. b. 


4 Co. 55. a. 
(6) Hardr. 24 


(-) Hardr. 24. 
Co, Lit. 30. d. 


(4) Hardr, 27. 
E Poſt. 132. a, 


fantes 116. b. 
4 T4 
E 1 F< 
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wardſhip, /. when tenant for life died, and by the death of 
Jo. accrued to Northcote wardſhip of the body, in reſpect of 
the feoftment by colluſion of the ſaid three acres of meadoy 
and of the moiety of the three acres of meadow ; and aſter 
wards when T. Quick who was tenant for life of the meſnalt 
died, then was the King's title, which was begun before, con- 
ſummated; and therefore it was argued, that the King's title 
ſhould be preferred; for now the K.'s title is by the deſcent 
from him in the remainder and the death of the tenant for life 
is but the removing of the impediment, et quando jus dim Rey 
& ſubditi inſimul (a) concurrunt, jus Reg preferri debet. As in 
ame Hale's caſe, (b) huſband and wife joint-tenants of aterm 
for years, the huſband is ele de ſe, he ſhall forfeit the whole, 
Plow. Com. 262. and yet there it ſurvives till office, but after 
office it has relation, either before, or at leaſt to the time oi the 


death. So in the caſe at baraltho' the K's title is not full till 


the death of the tenant for life, yet when he dies, then the K. 
title 1s by the deſcent which accrues together with the title of 


| Northcote by the death of J. Quick. Nota, the caſe put by 


Weſton in Dame Hale's cafe of deſcent to a (c) villain being 
ideot, 263.b. vide 44 E. 3. 25 a. if the K. and a common per- 
ſon join in a foundation the K. is founder. As to that it was an- 
ſwered and reſolved, that in this caſe the intereſt veſted m 
Northcote ſhall not be diveſted ; for the title of Northcote ws 
(4) conſummated by the death of J. Quick, but by his * death 
the K. had but a poſſibility if Thomas fhould die during his 
minority; for if And. Quick had come of full age, during the 
life of T. Quick, he ſhould never be in ward, although he ws 
within age at the time of the deſcent of the remainder, And 
Bingham's caſe in the Second Part of my Reports, f. 91. prove 


that it is but a poſſibility ; for ĩſ after thedeſcent oftheremainder, 


and before the death of the tenant for life, the ſeigniory's 
granted over, and afterwards the tenant for life dies, the heit 
of him in the remainder within age, neither the grantor, nt 
the grantee ſhall have the wardſhip of bim. Vide 24 E. 3-25 
the caſe of the D. of Lancaſter : but the ſaid point never came 
in queſtion, for by the feoffment of J. Quick of the faid three 
acres to Thomas, the meſnalty as to the ſaid three acres vs 
extinct, becauſe . Quick had the reverſion of the meſnalty; 
ſo that the reverfion being extinct, no particular eſtate of the 
meſnalty, either for life or in tail, can remain. And that wa 


the clear opinion of the two Chief Juſtices and Chief Baron. 


Vide 3H.6.1. 15 E. 4. 12 & 40 E. 3. 14+ the caſe of vat 


ranty. 


2. It was moved, that when the tenant makes a une 
certain perſons by colluſion, that the lord ought to hong 
land by writ of right of ward, before he ſhall have a vt © \ 
viſhment of ward: and therewith agree F. N. B. 134. (143, , 
12 UI. 4. 13. b. 33 H. 6. 16. by Priſot, and the ſtat, of 34%! 


caſe of co luſion gives a writ of right of ward for the 4 


part IX. Qui1cxk's Caſe, 


and land, and therefore in this caſe Northcote could not ſeiſe 
the ward till he had recovered the land ; and then it was ob- 
jeted, that the title of the King by the death of Thomas 
Quick is in poſſeſſion, and ſhall be preferred before the title of 
Northcote, which is only in action. As to that it was reſolved, 
that the title of wardſhip which accrued to him by the death 
of John Quick, (although it ſhould be in action) ſhould not 
be diveſted by the death of another anceſtor, /. of Thomas 
Quick. 
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BEWLE Y' Caf 


Trin. 9 Jacobi 1. 
In the Court of Wards. 


EONARD BEWLEY feifed in fee of an houſe and cer. 

tain lands in Culgath in the county of Cumberland, 
died thereof ſeiſed 25 Jan. an. 38 El. after whoſe death it 
was found by office, that the ſaid houſe and lands, with the 
manor of Culgath, whereot they were parcel, by the attainder 
of treaſon of Andrew Hartley were forſcited to King E. 2, 
and afterwards K. E. 2. by his letters patent granted the fad 
manor, whereof, &c. to Moriſby in fee, tenend” de robin d 
heredibus neſlris per ſervitium medtetat” feodi unius militis in. 
perpetuum, et reddend” inde nobis et færed' niftr" per annum ui 
Scaccar* 10l. et faciend” aliis capital” dom” ſeodi illius fi qui fue, 
reddit” et ſervitia gue-inde debebantur antequam ad manus niet 
devenerunt, ſaluis nabis et hered” noftr” fead' militum, t aabru. 
tionibus eccleſiarum, &c. and found farther the other points ct 
the wiit: by office after the death of Morifby, anno 22 E. 3. 
it is found, that the manor of Culgath, whereof, &c. is, aud 
before the attainder of Hartley was held of Robert Nexil cf 
Hornby, gui illud tenuit de domino Rege in capite per ſervitius 
16s. & 8d. ad cornagium fulvend” ad feſtum Aſſumption” Bea 
Marie pro toto anno. Et juratores pred ulterius dicunt, quit 
pſt mortem Chriflophori de Moriſby 3 partes dicti maneri tar 
tur de din” Rege per ſervitium militare : and by an office touns 
anno 29 E. 3. and another 48 E. 3. and by a record n. 
4. in computo colleclorum vationabilts auxilt, oc. and by vince 
anne 17 H 8. and by office anno 38 H. 8. it was found (a- 
though it was not in one and the ſame manner) that the fut 
manor of Culgath was held of the King per ſervitium ui. 
tar 
litare. Aoi 


part IX. BE WIE v's Caſe. 


And it was reſolved by the two Chief Juſtices, and the 
Chief Baron, that by the patent of King E. 2. the tenure of 
the meſne ſhould be revived, although the King in the firſt 
place had reſerved to himſelf other ſervices, /. knight's ſer- 
rice, where the meſne before the attainder held of the King in 
ſocage, as appears by the ſaid office in 22 E. 3. and although 
the King had reſerved another rent, yet becauſe the King for 
his honour, and in advancement of the ancient right according 
to equity and conſcience, expreſly intended that the meſnalty 
ſhould be revived (which by the attainder of the tenant pera- 
yail by rigour of law, without the fault of the meſne was ex- 
tin&) the clauſe of revivor of the meſnalty ſhould be preferred 
before his profit; and therefore the tenant peravail ſhould 
hold of the meſne, as he held before the attainder, and the 
reſtitution of an ancient right ſhould be preferred. And Sir 
J. Molyn's caſe in the Sixth Part of my Reports, f. 5. was af- 
firmed for good law, Lide 2 E. 3. 33. ſeu 60. b. 8 E. 3.283. 
(a) 17 E. 3. 59. b. 25 E. 3. 40. 46 E. 3. Petition (b) 19. 
40 E. 3.10. 22 Aſſ. 53. 31 Aſſ. p. 30. 4 H. 6. 20. 33 H. 6. 
7. Neta upon the faid books a diiterence betwixt a creation 
of a new tenure, without any aſpect to the ancieut right, ſor 
there the firſt reſervation ſhall ſtand, and betwixt a reſtitution 
of an ancient tenure; for that ſhall be preferred before the re- 
ſervation, which is firſt in words. Nota, a good difference, 
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6 Co. 5. b. 6. 2. 
(a) 6 Co. 6. a. 
11 Co. 73. b. 
74. 2. b. 

2 inſt, 501. 

(+) 6 Co. 6. a. 
Lit, Rep. 43. 

2 Iaſt. 501. 
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the father, and Conſtance his wife, yet living, ſor their lives 


the father, and the four younger ſons of Francis ate yet 


THOMAS HOLT's Cat. 


| Mich. ꝙ Jacobi 1. 
In the Court of Wards. 


RANCIS HOLT the grandfather had iſſue Thoiny 
Holt the father, his eldeſt ſon, and four other ſom; 
homas had iſſue Francis; Francis the grandfather being 
ſeiſed of divers lands in fee of the county of Lancaſter, par 
of which were held of the King by knight's ſervice in capit, 
and the reſt held of others, conveyed part of his lands hel, 
and of the other lands not held, to the uſe of Thomas Ho! 


and afterwards to the uſe of Francis the ſon, and to the heirs 
males of his body, with divers remainders over in tail, the re: 
mainder to Francis the grandfather for life with other tem. 
ders in tail, the reverſion in fee to the right heirs of Franci 
the grandfather, and conveyed other lands held, &c. to the 
uſe of himſelf for life, with ſeveral remainders to other of ſus 
younger ſons then living, for their lives ſeverally, the remait- 
der to Thomas the father for his life, the remainder to Fran- 
cis the grandfather, and to the heirs males of his body, with 
divers other remainders, the reverſion in fee to Francis the 
grandfather and his heirs; Francis Holt the grandfather diet 
Thomas the father being of full age, who tendered his liver} 
and died before livery ſued, or office found, Francis the ſo 
being of full age; and all this is found by office ; Franc 
the ſon continues the livery, Conſtance the wife of Thoma 


living. And two queſtions were moved in this caſe, l. 
the King ſhould have any primer ſeiſin in this caſe in pe- 
ſeſſion. 2. If he ſhould have any primer ſeiſin for the : 
verſion in fee (expectant upon the ſaid eſtates-tail) _— 
deſcended after the death of the ſaid Thomas the * 1 


part IX.  Tnomas Horu's Cafe, 1232 


And in this caſe theſe points (the caſe being often debated, and 

conſideration had) were reſolved. As to the firſt, 3 points 

were reſolved. 1. That by the death of Tho. before livery ſued, 

the K. had loſt having any primer ſeifin after the death of Fra. 

the grandfather as before in (a) Northcot's caſe, and in (b) (a) Ant. 129. b. 

Hale's caſe in the Eighth Part of my Reports, and oftentimes (5) 8 Co. 172. b, 

it has been reſolved. And there is a difference betwixt livery 

or primer ſeiſin, and mean rates, for livery or primer ſeiſin is 

loſt by the death of the heir, but mean rates if any are due, not; 

for they are abſolutely veſted in the K. 2. That Fr. the ſon ſnould 

not ſue livery, or pay any primer ſeiſin, becauſe he was out of 

the ſtat. of 32 H. 8. & 34 H. 8. as alſo it has been oftentimes 

reſolved, becauſe after the death of the grandfather primer ſei- 

fin was due by the father, and the fon living the father is not 

within the ſtat. 3. That where the ſtatutes of 32 & 34 H. 8. 

give the K. primer ſeiſin in cafe of acts executed, that if the K. 

has a primer ſeifin, the ſtat. is (c) ſatisfied, and he ſhall not have ( co. a4. b. 

of others in remainder or of the younger ſons, &c. as the com- Co. Lit. 78. as 

mon experience is in the Court of Wards. Then it was ſtrong- 

ly urged, that in this caſe foraſmuch as a right and intereſt of 

primer ſeiſin was veſted in the K. altho' afterwards by the act 

of God by the death of Th. the primer ſeiſin by act in law is 

diſcharged, yet foraſmuch as the K. ſhould have but one primer 

ſeiün, that for the land conveyed to the younger ſons the King 

ſhould not have any primer ſeiſin; but it ſhould be accounted 

the laches of the K. 's officers, that they did not ſorce Th. to ſue 

livery, or have taken ſecurity of him to anſwer it. But it was re- 

ſolved, that the K. ſhould have primer ſeiſin for the lands con- 

veyed to the younger ſons in this caſe, becauſe they are within 

one of the three caſes in which wardſhip and primer ſeiſin are 

given to the K. by thefaid acts, /. advancement of his wife, pre- 

terment of his children, and payment of his debts: and the rea- 

ſon and cauſe of this reſolution was, that when the ſaid acts give 

the K. primer ſeiſin, it is intended of an actual and effectual 

primer ſeiſin, and not of any which is mathematical and i ma- 

ginary, for the K. ought always to have the full and complete 

*eiteCt of the thing which is due to him; and therefore if one * 7 C. 43. 4. 

who is within the-ſaid three caſes dies before livery, ſo that Le Ref. 435. 

the K. has loſt his primer feifin, and has not the effect of the 

ſtatute, the King ſhall bave primer ſeiſin of others who ate 

within one of the faid three caſes (but not of any other who is 

Out of the ſaid three caſes) and this reſolution is well proved by 

ormer reſolutions and authorities in the like cafes; and there- 

fore if the K. has title to preſent by lapſe hac vice, and he pre- 

leuts, and his clerk is admitted and inſtituted, and dies before (4) Cr. Jac 463. 

induction, the (4) K. ſhall preſent again, for he has not the full 2 „ 

aud complete effect of his preſentation, as it was reſolved by lat. Rep. 135. 
ir James Dyer et tetam curiam in Giles's caſe, 18 El. in Cam- = 2 oF 75 

wt Banco. 80 if the King marries a daughter, whom Li. Rep 1175 
- bas in (e) ward, infra annes nubiles, and before the 6 Co. 22 b. 

We of conſent the huſband dies, the King ſhall have the 2 

Muriage of the heir again, becauſe the firſt marriage was 1 


&c. 7. 
+ not 


(a) Co. Lit. 19. 
2, b. 370, b. 


(+) Co, Lit. 

19. b. 370. b. 

7 Co. TI. a. 

Calvin's caſe. 

Br. Aſſets per 

deſcent 31. 

Br. Tail. 34. 

Fitz. Garranty 

68. 

Br. Garran. 52. 

Plow. 234. a. 
d. 

225. 96 b. 

Br. Prarog. 52. 

Br. ſerch pur le 

Roy 5. 

® 10 Co. 80. b. 

(e Standf. Præ- 

rog. 2 1. b. 

12. à. b. & c. 


Ir Co. 24. a. 
 Dier, 158. 
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not complete, as it is reſolved in Ambroſia Gorge's eaſe in 
the Sixth Part of my Reports, f. 22. b. and yet in theſe Caſes a 
common perſon ſhall be barred. In (a) 6 E. 3. 56. a. b. the 
caſe was ſuch, Kiug H. 3. granted the honour of 8. Wolr 

with the advowſon of Mixby thereto appendant, Rich. C 
Cornub' et Reg Almannorum, and to the heirs of his body, fav- 
ing the reverſion to the King, which Earl had iflue Edmund 
his fon, and died; Edmund his fon Oad' Purific am 8 H. l. 
Jevied a fine of one acre of land parcel of the ſaid honour, 
with the advowſon of the ſaid church of Mixby, to the Biſhop 
of Rocheſter, &c. which alienation was before the ſtatute O. 
amis conditionalibus made anno 13 E. 1. and afterwards the 
ſaid Edmund Earl of Cornwal died without ifſue. And by 
the authority of that book it appears, that although the alien- 
ation was made before the ſtatute, and 59% prelem ſuſcitatan, 
the donees and their iſſues habuerunt pote/iatem alienandi to bar 
the reverſion of common perſons, yet it ſhould not bar the 
King's reverſion, although it be with collateral warranty, if 


there be not aſſets deſcended, ſo that the King may hare a full 


ſatisfaQion and recompence, for without warranty and recom- 
pence 1t 1s not ſuch complete alienation, becauſe it moved from 
him who had not a complete eſtate, which ſhould bar the 
King of his reverſion : and therewith agrees (6) 45 Aſſ. p b. 
and yet in the cafe of a common perion ſuch bare alienauon 
beiore the ſtatute, without any warranty, or collateral war- 
ranty, without any alienation would bar the donor in uct 
caſe. As to 2. it was reſolved, and ſo was it affirmed by the 
attorney of the Court of Wards, that the uſage had always been 
in ſuch caſes, that Francis being of full age at the death ct 
T bomas the father, the King ſhould not have primer ſeiln * 
of the ſaid ſeck aud fruitleſs reverfion in the caſe at bar; and 
the reaſon is, becauſe the words of prerogativa Regis, 6.3. 
are (c) Rex habebit primam ſeiſinam, c. capiends exitus eu. 
dem terrarum ot tenementorum donec, &c. So when no rent Cl 
profit is reſerved, the King cannot take exitus, &c. in ſuch 
caſe but if the King's tenant by knight's ſervice in capite makes 
a gift in tail, rendering a yearly rent or other profit to him 
and his heirs, and dies, his heir of full age, there the King 
may take primer ſeifin of the rent or profit which deſcends A 
the heir for one year: and ſo nota for ſuch a ſeck and fruitlels 
reverſion the heir ſhall be in ward if he be within age, but 
ſhall not pay primer ſeiſin ſor ſuch fruitleſs reverſion, it he l 


of full age at the time of the death of the anceſtor. 


MAT: 
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MATTHEW MENE's Caſe. 
Mich. ꝙ Jacobi 1. 
In the Court of Wards. 


ATTHEW MENE the grandfather being ſeiſed in ꝛ0 Co, 80. b: 
fee of divers meſſuages, lands, and tenements in Kent 

of the cuſtom of gavelkind, and of an houſe held of the King 

by knight's ſervice in capite, and the reſidue of common per- 

ſons in ſocage, had iſſue Andrew, who had iſſue Matthew, 

Thomas, John, and Andrew: Andrew the father died, 

Matthew the grandfather by his will in writing deviſed all his 

ſaid lands, viz. to Mat. eldeſt fon to Andrew the father, one 

part, and to the heirs of his body, and to Thomas ſecond fon 

of Andrew the father another part, whereof the houſe held in 

capite was parcel of like eſtate ; and to the other ſons of the 

lad Andrew the father other parts of the like eſtate: Matthew 

the grandfather died ſeiſed of the ſaid meſſuages, lands, and 

tenements, Matthew the ſon being of the age of 15 years, and 

all the ſaid brothers of Matthew being alive; and all this was 

tound by office, And in this caſe two queſtions were moved. 

1. Whether the King ſhould have a third part of the meſſuage 

only, and not of the other lands not held of the King? 2. 

Admitting he ſhould have a third part of the whole, whether 

heſhould have a full third part out of the part of the eldeſt ſon 

only, or out of the pert of every brother ? And as to the firſt is 

was ſtrongly urged, that the King ſhould have but a third part 

ofthe land held, and of the third part of the part of the eldeſt 

fon ; and their principal reaſon was, becauſe if no will had 

been made, the K ſhould have but the third part of that which 

deſcended to the eldeſt ſon, and not of the parts which deſcended 

tothe younger ſons, for where the ſtat. of Prerog. Regis, c. 1. | 

atth, Dominus Rex habebit cuſlodiam omnium terrarum eorum qui Stamf, Preroga 

He tenent in capite per ſervitium militare, Sc. de quocungque I» 2. 

| tenu- 


MarrREW MENE's Caſe. Pert N. 5 
tenuerunt, Ic. it is meant, if the land deſcends to the f 
heir, to whom the land held deſcends: but if any Ar ; 
ſcends to another heir, the King ſha!l not have it, and hen 
with agree 12 E. 4. 18. & Stamf. Prærog. 8. b. And th 
ſtatutes enable one to deviſe two parts of his lands for the 
benefit of his children, where the King would have all if 10 
deviſe was made; but in all caſes where no will is made the 
King would have nothing, there the ſtatute gave not ay 
wardſhip or primer ſeiſin, although a will be made, 2nd 
thereby the land deviſed to his ſons, for that is not within the 
purview of the ſaid acts. To which it was anſwered and te. 
ſolved, that it is true if no will bad been declared, the King 
ſhould not have the lands held of others in ſocage, which de. 
ſcended to younger ſons, but when by the will (to which he 
is enabled by the ſtatutes) he deviſes them to his ſons, in ſuch 
caſe the ſaving in the ſame ſtatutes gives the King wardſhi 
and primer ſeiſin; and therefore a ſtronger caſe was agrel 

90 Dyer 15 for law, tenements deviſable by cuſtom in (a) London cane 

Fw, 205. b to King H. 8. by the diſſolution of abbies, and afterwar 

206, a. Dall in the King by his letters patent granted them in fee to hold by 

_ 2 ag knight's ſervice in capite, and the patentee by his will dest 

vl. 60. Schl. 476. them for preferment of his wife, advancement of his children, 

Moor 70. or payment of his debts, and dies, his heir within age, the 

1 Anderf. 52, King ſhall have the third part in ward: and yet the deviſe i; 

S. 17:11, b. good for the whole land by the cuſtom, without any help d 

Benl. in Kel. the ſaid ſtatutes of 32 & 34 H. 8. And notwithſtanding the 

King in ſuch caſe ſhall have the wardſhip of the third patt by 

N. Beal. 31). force of the ſaid ſaving in the ſaid ſtatutes ; and therewith 

pl. 300. agree 5 Mar. Dyer 155. 6 Eliz. Dallifon 4. Paſch. 20 El, 

* 35-% between * Barbor and E. his wife plaintiffs, and Willan 

* Soxes by % Long defendant, in partitione facienda, judgment given upon 

a ſpecial verdict reported by Bendloes Serjeant : wherefore i 
was reſolved that the King a fortiori in the caſe at bar ſhow 
have a third part of the whole. | 

N 8 2 b. As to the ſecond point, it was alſo reſolved, that the-King 

(c) 2 os 5. b. ſhould. have the third part out of every ſeveral part, ſo tbat tie 

5 Co. 100. 4. charge ſhould be (5) equal, and ſhould not fall upon dle 

(4) Dyer 366. only. Vide 35 H. 8. Teſtaments (c) Br. 19. 4 E. 3 Aſſie 178. 

3 Go. 1 b - Vide 21 & 22 Eliz. (d) Dyer 366. b. 
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T was found by office, after the death of William Af. 
[ cough Eſq. that Sir Edward Aſcough, lather of the ſaid 
William, was ſeiſed in fee-tail of the manor of Darcy, and 
of the manor of Selby in Stallingborough in the county of 
Lincoln, the remainder to Francis his brother in tail, the 
remainder to the ſaid Sir Edward in fee; and that the faid 
William Aſcough was ſeiſed in fee of an houſe. 31 acres and 
a0 half of land, q acres of meadow, and two acres and an 
half of paſture in Stallingborough aforeſaid, and held them of 
the faid Sir Edw. Aſcough, as of his manor of Darcy; ſed per 
que ſervitia juratores ignorant; and that the ſaid Will. was alſo 
leiſed in fee of an houſe, and 40 acres of land, &c. in Ow- 
rely in the ſaid county, and held them of Sir Thomas Moun- 
fon, as of his manor of Owreſby in the ſame county; and 
aterwards, upon the marriage of William with Katharine the 
daughter of William Heneage, the ſaid Sir Edward and 
Francis levied a fine of the ſaid manors to the uſes following, 
uz. of ſome part in certain of the manor of Darcy, and of 
ſome part in certain of the manor of Selby, to the uſe of Wil- 
liam and Katharine for their lives, and to the heirs males 
of the body of the faid William, the remainder to the 
4 Sir Edward in tail, with other remainders in ag 
tne 
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1 () 1 Vent. 277. 
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the remainder to Sir Edward i ; 
ſaid manors to the uſe of Sir Eq Wy 4 = 1 ofthe 
and afterwards to the uſe of the ſaid William 2 2 i, 
males of his body, with divers remainders oo i N * = 
remainder to the right heirs of the ſaid Sir AN, & ut 
afterwards the ſaid William died, as aforeſaid if ag 9 
Aſcough his ſon then being within age and ho I * 
manors of Darcy and Selby are held of the Kin » red = 
ſervice in capite; and that Sir Edw. Aſcough th 0 h gi | 
_ rr res are yet alive. ee 
nd the ſole point in this caſe was ſhort! The K. 
lord, meſne, who held by knight's ſervice yg wa kin 
peravail in ſocage; the meſne granted the meſ 2 
uſe of himſelf tor lif | Sr eg 
himſelf e, and afterwards to the uſe of thet 
peravail in tail; if in this caſe the meſnalty b Te 
during the life of th 7 > oY 
Wing the meſne, by force of this remainder i 
tail. And it was reſolved, that a remainder in tail i 
life, expectant upon an eſtate for life or in tail ſhall * 
ſuſpend a meſnalty, ſeigniory, rent, &c. For althou y 
remainder veſts immediately, yet it cannot ſuſpend the af 
freehold of the rent during the life of the firlt tenant 0 li, 
becauſe the tenant for life is tenant to the lord or to tim i 
reverſion as long as he lives, and he ſhall do the ſervices, and 
the avowry ſhall be made upon him, for he is the very tenan 
by the manor; and during his life the heir of him in te 
remainder in tail ſhall not be in ward, &c. and as a ſeignor, 
rent, &c. cannot be (a) ſuſpended in part and in ee for pat 
in reſpect of the land out of which it is iſſuing ; ſo a ſeignion, 
rent, &c. cannot be ſuſpended in remainder, and in eſſe for 
particular eſtate in poſſeſſion, for then (+) fractions of eftates 
would enſue, and particular eſtates would be created without 
donors or leffors, againſt the rules and maxims of the lay: 
but in this caſe aforeſaid, if the meſne grants his meſnalty v 
one for life, or in tail, the remainder to the tenant peravailn 
fee ; there the meſnalty is extinct, becauſe he has as high at 
eſtate in the inheritance of the meſnalty as he has in the te 
nancy, and there is not any poſſibility of reviving the melt- 
alty. And in the ſame caſe the meſnalty is not extinct for tit 
inheritance, and in eſe for the particular eſtate for life, or it 
tail, in poſſeſſion z but the meſnalty by the remainder in {tt 
is extinct in the whole, for otherwiſe in the ſame caſe thi 
abſurdity would enſue, /c. that there would be a fee-ſimpic 


of the tenancy peravail, and alſo a fee-ſimple of the fg 
nion 
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and but an eſtate for life, or in tail of the 
d ſo a tenancy in fee- ſimple would be only 
for life, or in tail, and a ſeigniory in fee 
von d be ifſuing out of a meſnalty for life or in tail only, 
«hich is impoſhible, and by no means can be. Vide 3 H. 6. 1. 
L 4, 12. . | 
. vader, I conceive, that if the lord grants his ſeig- 
niory for years, che remainder to the tenant peravail for life, 
in this caſe the ſeigniory is ſuſpended, becauſe the tenant for 
Ve has the freehold of the ſeigniory, and he is tenant to every 
Precipe of the ſeigniory, as in the caſe of Lit. lib. 2. c. Attorn. 
{ 128. if (a) land is leaſed to a man for term of years, the 
remainder to another ſor term of life; and afterwards the leflor 
grants over the reverſion, and he in the remainder for life 
ttorns; it is a good attornment, and ſhall bind the leſſee for 
years, without any attornment made by him for he was tenant 
of the freehold 3 and at the common law the termor tor years 
was ſubject, and under the power of the tenant of the free- 
held, for he ſhould not (%) falſify a recovery at the common 
law againſt the tenant of the freehold, becauſe he had but a 
chattel. And where it is ſaid in this cafe, that the feigniory 
cannot be ſuſpended in part, and in /e for part, as it is held 
in 32 H. 8. tit. (c) Extinguiſhment Br. 48. that is regularly 
true, but habet hec regula plures fallrntias, all which may be 
well explained with this difference between the act of the 
party, and act in law, or the act of a third party: for by act 
of the party, be it rightful or wrongful the whole ſeigniory, 
Ke is ſuſpended; and therefore if the lord, or leſſor diſſeiſes 
or d) oults the tenant or leſſee of any part, the whole is ſuſ- 
pended, as it is held in 11 E. 3. Ceſavit 21. 7 H. 6. 26. a. 
35 H. 6. Avowry 46. (e) ꝙ E. 4. 1. a. 4 H. 7. 6. b. (f) 32 
H. 8. aforeſaid. And the book in 21 E. 4. 29. a. is miſ- 
printed, for there it is ſaid, quod fuit negatum by all, where it 
Ihould be quod fait conceſſum by all the Juſtices. Jide ꝙ E. 3. 
7. the law is the ſame, if the (g) lord takes a leaſe of any 
pert of the tenancy, the whole ſeigniory is ſuſpended, as it is 
reloived in 32 UH. 8. before. So if a (%) commoner takes a 
leaſe of any part of the land, in which, &c. the whole com- 
mon is ſuſpended; and therewith agrees 11 H. 6. 22. a. b. 
But in the caſe of (i) rent ſervice, if the lord purchaſes part 
of the tenancy in ice, part is extinct, and 12 %e for the reſi— 
(ve, Now, tor the other part of the difference by act in law, 
*Kigniory may be ſuſpended in part, and in e for part; and 
Aactetore (4) if the lord ſeiſes the wardſhip of the land 
"= 11s tenant by knight's ſervice, now the, ſeigniory is 
pended, but if the guardian endows the wife of the 


rey of the third part of the tenancy, now the 
all 
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part of the ſeigniory is tevived, and the tenant in 
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dower ſhall be (2) attendant to the guardian 
of the ſervices, becauſe the tenant in dower 1 n hen 
law, as it is held in 33 E. 3. Dower (b) I 38. and for 2 * 
reaſon, if a man (c) leiſed of lands in fee takes a if. 
enfeoſfs another, the feoffee grants a rent-charge to the We 
band and wife, and to the heirs of the huſband, the bh 
dies, the wife is endowed of the third part of the land, out af 
which the rent 1s iſſuing, the third part of the rent in ſuch 
caſe which the wife has for life is extinct, and the two 0 
of the rent remain to her, iſſuing out of the other two pare 
for although it is a rent- charge, yet by act in law it fat be 
apportioned, as it is adjudged in Jurden's caſe, 5 L. 2. (% 
Avowry 206. Vide 30 (e) Aſſ. p. 12. where a rent-chares 
ſhall be ſuſpended in part, and in eſe for part by act in %. 
and 29 Aff, pl. 10. if guardian in knight's ſervice ſeiſes the 
land of one daughter and heir within age, the other daugltet 
being of full age, there the ſeigniory 1s ſuſpended for one 
moiety, and in eſſe for another moiety : ſo if two (/) con. 
ceners are of a ſeigniory, and one diſſeiſes the terre-tenant, or 
comes to the land by defeaſible title, the other may Ciſtrain 
the ſeigniory, for the act of her copar- 
cener cannot prejudice her in ſuch caſe. And where it is {aid 
in the caſe before, that where the tenant makes a leaſe for 
life, or a gift in tail, the remainder over in fee, that the 
tenant for life, or donee in tail is very tenant by the manner 
to the lord paramount, it is true that at the common h 
there are (g) four manner of avowries for rents, ſervices, &c 
I. By reaſon of a tenure, upon one as upon his very tenant, 
and that is when the lord has fee in the ſeigniory, and tis 
tenant has fee in the tenancy, ut ſuper verum tenentem ſuum: 
2. Upon one as upon his very tenant by the manner, ut ſuer 
verum tenentem ſuum in forma pred ; and that is when the 
tenant makes a leaſe for life, or a giſt in tail, with the remain. 
der in fee, in that caſe if the lord has fee in the ſeigniory, be 
ſhall avow upon the tenant for life, or donee in tail, as upon 
his very tenant by the manner. 3. Upon one as upon hi 
tenant by the manner, omitting this word (very), and that 
when the lord has a particular eſtate in a ſeigniory, as an eſtate 
in tail, eſtate for life, or leſs intereſt ſuper tenentem ſuum in fir 
md pred” ; ſo ſhall the donor upon the donee, the leſſor upon 
the leſſee for life, or years. 4. Upon the matter in the land, 


ſervice makes a leaſe for life rendering rent, and dies, bis heir 
within age, the guardian ſhall make ſuch avowry upon the lel⸗ 
ſee, /c. ſuper materiam pred” in terris et tenement!s pred ut inf 

zodum et dominium ſuum. And all theſe forms of avowrics 107 
will find in your books 20 H. 6. 9. 2 H. 4. 24. 12 E427 
H. 6. Avow. 17. O El. Dy. 257. a. 5 H. 7. 11. 7E. 4. 24. 1 
Avowry 131. 47 E. 3. f. ult 38 H. 6. 23. But now 1 4 
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21M. 8, cap. 19. The lord (a) may avow the taking of the («) Ant. 24. b. 
diſtreſs within the — as in lands or tenements within 
his fee or ſeigniory, without making any avowry upon a per- 260. b. 
ſn certain; but the lord has liberty, if be e 4 
arowry according to the common law. ; 


[But it ſeems in both caſes, the Jord muſt prove his title, 
if iſſue be taken on the avowry, Q. 
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fe) x Roll. 24. 
Co. Lit. 36. a+ 


49. b. 
Cr. EI. 356. 


Dall. 105. 


ing thereof ſo ſeiſed fecit & ¶gillavit in dicto meſſuagio gundin 
ſcriptum indentatum, in hæc verba : to all chriſtian people, &, 


that my capital meſſuage, &c. lands and tenements, &c. la. 


THOROUGHGOO D' Cat. 


Hil. 9 Jac. i. 


In the Court of Wards. 


T was found by office in the county of Cambridge, 21 
Jan. ann» 36 Eliz. by force of a writ of Diem clauſit att. 
mum after the death of Robert Thorougbgood, that he w:s 
ſeiſed in fee of an houſe, &c. and divers lands and tenements in 
Tadlowe in the county aforeſaid, and that the ſaid houle, &, 
was held of the King in chief by knights ſervice ; and he be. 


Robert Thoroughgood ſendeth greeting, &c. Know ye, that 
I the ſaid Robert for divers good cauſes, &c. have given, 
granted, and enfeoffed, and by theſe preſents do give, grant, 
enfeoſf, and confirm to Henry Hutton and Edward Eliot al 


bendum unto the ſaid Henry Hutton, and Edw. Eliot, and 
their heirs, &c. dat” 18 Julii anno 35 Flix. Et ulterius diu 
quad pred” Robert” jacens in extremis deiiberavit in præd' meſſusc' 
pred” 18 Julii ſcriptum pred” indentatum prefatis Henrici Et 
ton & Edwardo Eliot pro et in nomine ſeiſinæ prad' meſſuag - 
omnium reſiduorum terrarum & tenementorum in dicto jerrÞto tte 
dentato contentorum : and further found the other points of tit 
writ. And upon this caſe two queſtions were moved; 1: I 
in this caſe the jury have found a ſufficient delivery of the l. 
denture, to make it a deed in law. 2. If this delivery of tte 
indenture in the houſe, in the name of ſeiſin of the bol, 
and of the reſidue of the lands and tenements alorctus 
was a ſufficient livery of ſeiſin in law, or not. As 
to the firſt, it was reſolved, that the actual (a) 1 
of a writing ſealed to the party, without any wee 


I» 
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ij a good delivery; for in traditionibus ſcriporum non quod dic. 

tum eſt, ſed quod geſlum «/l mnſpicutur but here he faith.“ 

« deliver this writing to you, „ hich clearly 1s ſufficient, al- 

though he doth not ſay, as (a) his deed or as his act, And (2) Dal. 10g. 

therefore if A. makes a writing to B. and ſeals it, and delivers ERR 24. 

it to B. as an * eſcrow, to take eifeCt as his deed when certain 4:6 re | 

conditions are performed, it has been adjudged to be immedi- 835, $36, 884. 

ately his deed, for the law reſpects the delivery to the party Co. Lit. 36. a. 
jects the words which will make the expreſs de- 2 Nell, 26, 27, 

himſelf, and rejects the pace Preis GE” Moor 642, 695, 

livery to the party upon the matter no delivery. And therefore 695. 

in Mich. 12 H. 8. Rot. (b) 751. in Banco, Anne Quilter, late Ny. 6, 50. 

wife of John Quilter, and others, executors of the will of the FRF yrs "5 86. 

ſaid John Quilter, brought an action of debt againſt Ed Cob- 1,4, 2.6. 

ham on a bond, &c. the defendant pleaded that he delivered (% 2 Roll. 26, 

the bond to the teſtator as a ſchedule, upon condition if the 

plaintiff made indentures between the defendant ex und parte, 

& præſal teflator* ex aiterd parte, de certis conditionib', convent” 

& agreament” inter eaſd* partes adtunc concord”, Fe. pro arunui- 

latione pred” ſcript' obligal', Sc. ante feſtum Mich“ Archang' de- 

literand quod extunc pred” ſcript” obligator” in amni ſus 1609re 

ſtaret, ſm aliter, vacua foret e et 1d" defendens dicit guid pred 

teſtat non fecit aliquam indent', Fc, & fic id“ defendens dicit quod 

ſeript præd' in forma pred deliberat' dictis indent inter eaſd partes 

minime conſectis non el fattum ſuum, et hoc, &c. Judgment if 

action? And thereupon the plaintiff demurred in law, and 

it was reſolved, that the ſaid delivery was good in law, al- 

though the condition was not performed, and the plaintiffs had 

judgment to recover. And (c) Tr. 13 H. 8. Rzt. 405 in Ban- (c) 2 Roll. 26, 

o, between P. Bodenham, Eſq. pl. and Ed. Mermion Clerk, 

defendant in debt on a bond the like plea pleaded, and a de- 

murrer upon it, and judgment given for the plaintiff which 

judgments (upon ſearch which 1 commanded to be made) I 

have ſeen. And therewith agrees the report of 19 (4) H. 8. (4) 2 Roll. 26. 
8. a. and takes the difference when it is ſo delivered to the 14 E. 4. 2. b. 

party himſelf, and when to a ſtranger, as it was there agreed, 

35 All. p. 6. (e) a writing may take effect by actual delivery (e) Co. Lit. 49. 
to the party himſelf without any words: and as a writing may *: 18 

take eitect by actual delivery without words, ſo it may take 8 4. FE 
ettect by words without actual delivery: as if a writing is Dall. 104. 
lealed, and it lies in a window, or upon a (f) table, and the o- 2 Cr, El, 122, 
gor faith to the obligee, ſee there's the writing, take it as my 1 93. 

deed, and he takes it accordingly it is a good delivery in law: Co. Lit. 36. a. 

n the ſame manner as if one (g) makes a charter of ſeoffment, 1 Heon. 140. 


* a 4 4 Roll, 24. 
and within the view of his land faith to another, ſee you the a 


and e 2 . I 5 Ma 5 2 2 Roll. 6, To 
Ty, nter into it and enjoy it according to the form and ef- Co. Lit. 48. b. 


x of this charter, and the feoffee enters, it amounts to a good Palm. 434. 
nnd of ſeilin of the land: and if words in ſuch cafe ſhall 
mt to a livery of ſeiſin, by which a freehold ſhall 
Pa - 4 fortieri words ſhall amount to a delivery of a deed; 

OL. V. X where- 


{#) 2 Roll. 24. 


2 E. 4. 13. 14. 


(5) Dy. 34. 357 
l, 28. 


(c) Cr, El. 835, 

836. 

2 Roll. 27. 

Noy. 50. 

Co. Lit. 36. 2, 

(4) Moor 458. 

Co. Lit. 48. a. 

© b. 57. A. 
wen 44. 

6 Co. 26. b. 

Tr, Jac. 80. 


ce Palmer 434. 
6 Co. 26, b. 


Q 
co. Lit. 
48. a. 

6 Co. 26. a, 
Poph. 49. 
Perk. 43. 4. 


bond for ever, and theſe words to redeliver to him are void. 
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wherefore it was concluded @ fortiori in the cafe at bar, 
when Rob. 'Thoroughgood delivered the writing to the parties, 
ſaying, * here I deliver you this (a) writing,” it is a good 
delivery thereof to take effect as a deed : vide 33 Af, 2. 33k. 
3. Aſſiſe 367. 43 E. 3. 28. 13 E. 4. L. 8 H 6.26, 9 Hl. 6. 
37 & 59. vide 4 H. 6. 5. If the obligor delivers the bond to 
the obligee to redeliver to him, the obligee may detain the 


Vide 29 H. 8. 34 & 35 (6) Dyer, & Trin. 43 El. between ( 
Hawkſton and Catcher in B. R. where ſome opinions ex in- 
proviſo were conceived, that the obligor might deliver a bond 
as an efcrow to the obligee ; but believe you the ſaid judg- 
ments given upon demurrer in law in the point: whereſore as 
to the firſt point it was clearly reſol ved, that the ſaid writing 
ſealed took effect as a deed by the delivery aforeſaid. 

As to the ſecond point, firſt it was clearly reſolved, that the 
(4) delivery of the deed upon the land, doth not amount to a 
livery, for it has another effect, ſc. to take effect as a deed, as 
it is reſolved in Sharp's caſe, anno 4.2 El. in Com Banco repurt- 
ed by me in the Sixth Part of my Reports, f. 26. and there 
it is well agreed, that to every livery of ſeiſin there is requi- 
ſite, either an act, which the law adjudges livery, or apt 
words which amount to it, and there the cafe of 43 E 3. Fe. 
offments & (e) Faits 51. is cited, which is to this effect: in 
aſſiſe the recognitors found a ſpecial verdict, /c. that the 
plaintiff was ſeiſed of land in fee, and the tenant drew and 
engroſſed a charter of feoffment of the land in view, &c. in 
the name of the plaintiff to the tenant himſelf and his heirs, 
and the tenant delivered the charter to the plaintiff and prayed 
him to deliver ſeifin in the ſame land, and the plaintiff would 
not deliver ſeiſin, but he delivered back the charter to the te. 
nant upon the land, and the tenant kept himſelf in, and it 
the delivery of the charter upon the land was a ſuſſicient f- 
very of ſeiſin, was the queſtion, and there Kirton Juſtice ſaid, 
if the plaintiff had ſpoke in this manner, when he delivered 
the charter to the tenant, „ Sir, I deliver to you this charter in 
the name of ſeiſin of all the lands and tenements containes 1! 
the charter,” it had been a good delivery of ſeiſin, but {o he 
doth not do in this caſe, wherefore the court awarded that the 
plaintiff ſhould recover ſeiſin. And it was reſolved, that al- 
though moſt properly livery of ſeiſin is made by delivery d a 
twig or (/) turf of the land itſelf, whercof livery of ict 
to be given; and ſo it is good to be obſerved; yet a deliver 
of a turf or twig growing upon other land; of a piece“ 
gold or ſilver, or other thing upon the land in the name" 
ſeiſin is ſufficient, for the turf or twig which grows w 
the land, when it is ſevered is not parcel of the land, and v ” 
the ſeoffor is upon the land, his words without any * 
ſufficient to make livery of ſeibn ; as if be ſaith, *1 6: - 
ſeiſin of this land to you in the name of all the land * 
tained in this deed ; or, Enter you into this land, and take if a 


part IX. TroroOvcHcoon's Caſe, 


of it in the name of all the land contained in this deed,” or 
ſuch other words. without any ceremony or act done; and 
that is the reaſon that the delivery of any thing upon the land 
in the name of ſeifin is ſufficient, becauſe his words alone 


the land which is within the view are ſufficient in law, a for- 
tri when they are ſpoke upon the land itſelf ; and yet it is not 
wiſely done to omit uſual ceremonies and acts in ſuch caſes, 
for they imprint a better remembrance of the thing which is 
done, becauſe they are ſubject to fight, than words alone, 
which are only heard, and which eaſily and uſually flip out 
of memory : wherefore it was reſolved, that the delivery of 
the deed upon the land in the name of ſeiſin was ſufficient in 
hr. And the ſaid caſe of Sharp was affirmed for good law in 
this caſe. 3. It was refolved, that this delivery of the writ- 
ing amounted to two ſeveral acts at one and the ſame inſtant, 
viz, to deliver the writing as a deed, and to deliver ſeiſin of 
the land according to the deed, 
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without any thing wete ſufficient; for if words alone out of 6 Co. a6. 


Lucas 121. 


3 Jones 393, 

* 76 | 
Ts 47 

5 

2 Inſt, 681, 

632. LC. a., 


nine years after the death of the ſaid Francis, if Anne 
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Paſch. 10 Jacobi I, 


In the Court of Wards, 


_ Humphrey Foſter ſeiſed in fee of the ſcite of the mo- 
naſtery of Gracedieu, and other lands in queſtion, gare 
them to John Beaumont and Elizabeth his wife, and the keirs 
of their two bodies begotten, the remainder in fee to John 
Beaumont; anno 6 E. 6. John Beaumont levied a fine an- 
ces to King E. 6. his heirs and ſucceſſors, with proclamations; 
King E. 6. anno 7. granted the ſaid ſcite, &c. by his letters 
patent to Francis Earl of Huntington and his heirs, John 
Beaumont died, after whoſe death Elizabeth within five years 
entered, claiming her eſtate, the ſaid Francis Earl of Hun- 
dington died, Henry his ſon and heir, anno 16 El. by inden- 
ture reciting the ſaid gift by Sir Humphry Foſter to the ſaid 
John and Elizabeth his wife in ſpecial tail, and that Elizabeth 
was then ſeifed in her demeſne as of fee-tail, by force of the 
ſaid gift, ratified, allowed, and confirmed to the ſaid Eliza- 
beth her eſtate, habendum the lands to her and to the heirs of 
the body of the ſaid J. Beaumont deceaſed, and of the ſaid 
Elizabeth. The faid Elizabeth died ſeiſed, having iſſue Fran- 
cis Beaumont one of the Juſtices of the Common Pleas, lon 
and heir of both their bodies. Francis Beaumont entered 
into the ſaid ſcite, &c. and took the profits, &c. and atter- 
wards accepted a fine with proclamations fur conuſans dt 
droit tantum of two ſtrangers, with a render for ninety- 


his 
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long live, the proclamations paſt, Fr. Beau- 
mont having iſſue Sir Hen. Beaumont his elder ſon, and J. his 
younger ſon, died, Sir H. being in ward to Q. EL. attained to 
his full age an. 45 El. and before livery, by indenture 2 Jacobi 
covenanted upon good conſideration to ſtand ſeiſed to the uſe of 
himſelf and the heirs males of his k = and afterwards to the 
\fs of T, Beaumont his brother and the heirs males of his body, 
wit divers remainders over; Sir Hen. died without iffue male, 
having iſſue Barbara, who now is of tender years, and in ward 
tothe K. The queſtion was, whether the ſaid ſcite and land 
belonged to Barbara, or to the ſaid ]. Beaumont : and in this 
caſe two points were moved and argued by counſel on both parts, 
ſc. in the terms of Trin. Mich. & Hil. by Coventry, Tho. Crew, 
and G. Crooke on the K.'s part, and by Finch, Walter, and 
Harris Serjeants on the part of the heir male: and the iſt point 
was, if by the fine levied with proclamations, and the death of 
J. Beaumont”the wife had but an eſtate for life diſpuniſhable 
of waſte, as tenant in tail after poſſibility of iſſue exſtint? The 
2d admitting ſhe had an eſtate tail, what is wrought by the ſaid 
ccnfirmation, if thereby the iſſue in tail ſhall inherit or not? 
Asto the firſt it was objected, that by the fine levied by the (a) 
huſband, the eſtate tail was barred, becauſe the iſſue ought to 
make himſelf heir of both their bodies, as it'is adjudged in 18 
El. 251. b. So. and for the ſame reaſon, if one donee is (b) at- 
tainted of treaſon, the eſtate-tail is extinct, as it is expreſfly held 
in16 El. Dyer 342. b. and therewith agrees (c) 5 H. 7. 32. b. 
by Brian, Ch. Juſt. of the Bench, from thence it follows, that 
the wife cannot be ſeiſed of an eſtate tail, becauſe the eſtate- 
tail by fine was barred and extinct; and therefore for neceſſity 
of reaſon, the eſtate of the wife ſhall be (4) changed into an 
eſtate for life dilpuniſhable of waſte: and it was reſembled to 
the cale in 7 H. 4. 16. b. huſband and wife tenants in fpecial 
tall are (e) divorced (which is intended ef a divorce which dif- 
ſolves the marriage ab initio, and the huſband and wile @ vin- 
cui matrimontt)) the donees have but an eſtate for their lives, 
becaule the eflare tail is determined and extinct: it was alſo 
urged, that if the wife ſhould have an <llate in tail, then ſhe 
might (/) ſuffer a recovery, or levy a fine, and ſo bar the co- 
nuſee ol her huſband, or prevent the King of his forfeiture for 
treaſon, which would be againſt the refolutions aforeſaid re- 
ported by the Lord Dyer. Then if the eſtate is converted 
45 an eſtate for life diſpuniſhable of waſte (g) in the nature 
n in tail after poſſibility of iſſue extinct, /egurtur that 
way 2 cnlaves her eſtate, and makes Barbara daugh- 
„dir Henry 1nheritable to the land. 

4” ing, for the argument of the ſecond point, 
11 * laid Elizabeth had an eſtate 
an the reverſion expectant to the ſaid Henry Earl 
= 2 of 
. Weſt Symb. 180. b. 
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of Huntingdon to take effect in poſſeſſion (in reſpect of the 
ſaid ſine levied by the huſband) immediately after the death 
of the ſaid Elizabeth, then the ſecond point is, if againſt the 
ſaid confirmation made by him who has the reverſion in fee 
expeCtant, as is aforeſaid, he ſhall not enter into the land af- 
ter the death of Elizabeth, or if the confirmation to Eliz. in tail 
ut ſupra, makes the iſſues of the ſaid John and Elizabeth inhe- 
ritable; and it was ſtrongly urged that the iſſue ſhould be inhe- 
ritalle by the ſaid confirmation for two reaſons, one, in te- 
ſpect of the eſtate of him who has made the confirmation by 
way of extraction of a new eſtate out of the reverſion ; the 
other in reſpect of the eſtate of him to whom the confirmation 
is made, by way of incorporation and alteration of the quality 
of the ele to the firit, the faid Earl has the entire re- 
verſion in fee, out of which he may raiſe and create as man 


eſtates in tail one after the other, as he will, and therefore 
when he confirms the eſtate of the wife, to have and to hold to 


her and to the heirs of the body of the faid John and Elizabeth, 
thereby the Earl has excluded himfelf and his heirs by expreſs 
words, to long as the faid John and Elizabeth have heits of 
their bodies to claim the land: as if a ſeme (a) covert be te- 
nant for term of her life, the reverſion over in fee, if he ine. 
verfion confirms the eſtate of the huſband and wife, to have 
and to hold to them for term of their lives, in that caſe the 
huſband ſhall have an eſtate for life aſter the death of his wite, 
for it would be againſt reaſon, that he who has the reverſion 


in fee, out of which he may derive as many eſtates for lives 


as he will, ſhould enter into the land after the death of the 
wife, during the life of the huſband agaioſt his own confirm- 
ation when the huſband had ſuch eſtate upon which the con- 
firmation might enuie, by way of extraction of a new eſtate 
out of the reverſion; and therewith agree Lit. f. 120, 121. b. 
& (b) 17 E. 3. 68. b. So in the caſe at bar, it would be 
againſt reaſon that the Earl who made the confirmation after 
the death of Elizabeth ſhould enter into the land, againſt the 
limitation of his own confirmation, viz. ſo long as the ſaid 
John and Elizabeth have heirs of their bodies. Secondly, in 
reſpect of the eſtate of the ſaid Elizabeth, for this confirma- 
tion alters the quality of her eſtate, and thereby incorporatcs 
a new quality in the eſtate ; for where the Earl after the death 
of Elizabeth, might have entered and excluded all the heirs 
in tail, now by this confirmation he has added this enlarging 
quality, to make all the heirs in tail inheritable. And that 
a confirmation may alter or add to the quality of the eſtate 
in land appears in our books; and therefore, if the lelior 
confirms the eſtate of his leſſee for life, (and adds this 


clauſe) * without (c) impeachment of waſte, it is good. S0 if 


the 
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the lord paramount confirms the eſtate of the meſne with (0 4 E. 4. 35, 
clauſe of acquittal, it is good, 6 E. 3. 7. 19 H. 6. 63. b. F. 36. a. 


N. B. 136. Vide 4 E. 4. 35. (a) Iſabel de Upſey's caſe. So a 
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(5) x Co. 147. b. 
Poph. 51. Co. 


confirmation may alter the quality of the eſtate af the land; Lit. 300. a. 


as if the eſtate of the feoffee is upon condition, the feoffor 
may confirm his eſtate abſolute, and ſo alter the quality of 


Poſtea 142. a. 
* Poſtea 142. a. 
(e) 1 Roll. 324. 


the eſtate of the land, /. from () conditional into abſolute, “ Fitz. Ancient 


JH. 6. 7. b. and Mayowe's caſe in the Firſt Part of my Re- 


Demeſne 42. 
Br. Ancient De- 


ports, f. 146. Soin 49 E. 3. 7. a. b. if the lord of (c) ancient meſne 8. 
demeſue confirms the eſtate of the tenant, to hold by certain Poſtea 142. a. 


ſervices ad commirnem legem, although the eſtate of the tenant A De; Tous 


is not changed, nor any tranſmutation of the poſſeſhon, yet 
the quality of his eſtate is changed“ for the tenant ſhall not be 
aſterwards impleaded by petit writ of right cloſe, and the land 
by the confirmation is diſcharged from the cuſtoms of the 
manor. So in the caſe at bar, although the eſtate of Eliza- 
beth is not changed, nor any tranſmutation of poſſeſſion had, 
yet the quality of the eſtate of the ſaid Elizabeth is changed, 

y incorporating of a quality to the eſtate of the ſaid Eliza- 
beth, / that the heirs in tail ſhall inherit. 

As to the firſt point, it was anſwered and reſolved, that 
the (4) wife after the death of her huſband had an eſtate in 
ſpecial tail; and for the better underſtanding of the true fea- 
ſon thereof, let us ſee, by what law the eſtate of the wife 
ſhall be altered and changed to an eſtate for liſe, and firſt, it 
was reſolved, that it was not by the common law, for at the 
common law, if lands had been given to huſband and wife, 
and to the heirs of their two bodies, and after iſſue the huſ- 
band had aliened and died, this alienation had not barred nei- 
ther the wife, nor the iſſue in tail, becauſe the huſband alone 
had not poteſtatem alienandi, foraſmuch as he had an undivided 
eltate jointly with his wife, and therewith agree 12 H. 4. (e) 
Formedon 15. 21 E. 3. 345. and by the ſtat. of W. 2. De donis 
conditionalibus, it is enacted, that a fine levied by tenant in 
tail ipſ jure fit nullut. As to the caſe an. 16 El. Reg' of treaſon 

whereot the huſband is (//) attainted, it muſt be known, that 
inch bar and forfeiture is made by the ſtat (g) of 26 H. 8. c. 
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13: by which it is enacted, that every offender convicted of 429, 521, 503, 


high treaſon, &c. ſhall loſe and forfeit to the King, his heirs 
and ſucceſſors, all ſuch lands, &c. whereof any ſuch offender 
ſhall have any eſtate of inheritance: but in the fame ect 
there is a ſaving to every perſon (other than the offenders, 
their heirs and ſucceſſors) all rights, titles, intereſts, &c. 
do that it appears, that the eftate of the wife, it ſhe ſurvives 
ber buſband, is ſaved by this act, and that the bar by the ſta- 
tute is only as to the iſſues in tail, and not as to the 
wife, and the reaſon of the reſolution that the heir is 
diſabled in ſuch caſe is, becauſe he ought in his lineal con- 


lange to make himſelf heir as well to the father as 
to the mother, the opinions of Catlyn, Wray, Saund- 


X 4 ders, 
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ders, and Dyer. And as to the ſaid caſe (a) of the fine with 
proclamation in 18 Reg. El levied by the huſband alone, che 
bar (4) is made by the ſtat. of 4 H 7. c. 24 & (c) 22H. 8. c. 
30. and in the ſtat. of 4 H. 5. there is a faving for the wiſe, 
if the brings her action or lawful entry within fire years aſter 
ſhe ſhall be uncovert, as fhe did in this cafe; and by the ſta. 
tute of 22 H. 8. the fine levied with proclamation of lands 
entailed to him who levies the fine, or any of his anceſtors, 
ſhall be a ſufficient bar againſt the faid perſon and his heirg 
claiming only by force of any fuck entail, and againſt other 
perſons claiming only to their uſe; or to the uſe of any man- 
ner of heir of their body; in which caſe there needs not any 
ſaving for ſtrangers, for the purview of the act is ſpecial, and 


ſecundum quid, viz. againſt the heirs in tail, and others claim. 


ing to their uſe ; and therefore % inguendum e, that the fine 


with proclamations levied by the huſband, or the attainder of 


the huſb and of high treaſon is a bar to the eftate-tail, gud the 
iſſues in tail, but not gz-ad the wife, but that ihe ſurriring 
ſhall be ſeiſed of an eſtate-tail, which eſtate is ſaved to her br 
all the ſaid acts; and that is proved by the ſaid book of (d) 
18 Eliz for there the huſband being jointly ſeiſed with bis 
wife in ſpecial tail, Jevied a fine with proclamations, to the 
uſe of himſelt and his heirs (which fine is a bar to the iſſues 
in tail) and afterwards the huſband deviſed the land to the 
wife for life, and died, there the wife entercd and waived the 
eſtate-tail, claiming for life by force of the deviſe, which 
proves, that if ſhe had not waived the eſtate-tail, that ſhe 


ſhould have had it, and not an eſtate for life, as has been 


ſuppoſed by tlie other fide. And in the indenture of confir- 
mation which was made n an. 16 Reg. Elz. it is recited, that 
the ſaid Elizabeth had an eſtate-tail, by which it appears that 
the law was fo taken at that time. And as to that which was 


objected, that the ſaid Elizabeth could not have an eſtate-tail, 
. becauſe as to the iſſues in tail the eſtate-tail is barred, alſo it 


was aſked, to what end thou'd the have an eftate-tail, when 
it cannot deſcend ? it was anſwered and reſclved, that one 
may have an eft2te-tail, and yet all the iſſues in tail ſhall be 


; barred to inheiit, as in the caſe of Sir George (e) Brown in 


the J hird Part of my Reports, f. 50 b. 51. a. b. Sir Richard 


Bridges ſeiſed of certain land in fee, did thereof enfeof 


Winfcombe and 'others, upon condition that they ſhould 


two bodies begotten, the remainder to the right heirs of dit 

Uchard, which was done accoriingly ; they had iſſue An— 
thony Pridges ; Sir Richard died, Anthony Bridges in the 
life of his mother levied a fine with proclamations to Sir G. 
Brown in fee, the wite living, the faid Anthony made a leaſe 
tor 3 lives, which was not warranted by the ſtat. of 32 H. 8. e. 
28. and there it is reſolved, that the ſaid fine levied by the laid 


Anthony, 


* 
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Anthony, ſhould bar the eſtate- tail, yet chere it is Clearly ad · 
mitted, that the wife remained tenant in tail ; for there the 
queſtion was, if the ſaid diſcontinuance for lives without war- 
ranty was within the ſtat of (2) 11 H. 7. but if the eſtate of 
the wife had been changed to an eſtate for life, then without 
qveſtion the faid leaſe for three lives had been a forfeiture by 
the common law, and all the argument upon the ftat. of 11 
I. 7. had been in vain, and to no purpoſe, and in ſuch cafe 
the wife had an eſtate tail reſtrained from alienations by the 
fat. of 11 H. 7. and not deſcendible to her iſſues. So in (6) 
Archer's caſe 20 El. Reg. in the Firſt Part of my Reports, f. 
90. if the ſon of the tenant in tail in the life of the father levies 
a fne with proclamations, this after the death of the father (c) 
ſhall bar the eſtate tail, and yet without queſtion the father 
remains tenant in tail, although the eſtate - tail doth not deſcend. 
do if lands are given to an (4; alien and the heirs of his body, 
he has an eſtate-tail, and yet ſuch eſtate after his death is not 
c{cendible to his iſſue. And if a diſſeiſor makes a gift in tail, 
the donee makes a feoffment to A. and afterwards levies a fine 
with proclamation to B. who has nothing, this fine ſhall bar 
the illues in tail, becauſe the iſſues in tail being privies, ſhall 
not plead Quad partes finis nihil habuerunt, but ſhall not bar 
the difleiſee by nonclaim, becauſe the fine as to him was void: 
o as in ſuch caſe quoad the heirs in tail the fine ſhall bind, but 
not qrcad the diſſeiſee, who is a ſtranger : par: ratione in the 
caſe at bar, this (e) fine levied by the huſband, as to the iſſues 
in tail, ſhall be a bar, but not as to the wife, who is a {tranger 
to it. Huſband and wife are tenants in ſpecial tail, the rever- 
non to the donor, they have iſſue, the huſband levies a bne 
with proclamations to a ſtranger and dies, the wife enters, the 
wife has deveſted the whole eſtate out of the conuſee, and re- 
velted the eſtate-tail in her, the immediate reverſion to the 
donor, and left nothing but a poſſibility in the conuſee: ego 
the eſtate of the wife is not changed into an eſtate for life, tor 
tnen if error is in the fine, the iflue in tail ſhould have a writ 
of error upon the ſtat. of (/) 9 R. 2. in the life of the wife, 
and fo the iſſue in tail would have an eſtate in the land in the 
life of the donee, which would be abſurd ; for he bas not any 
cllate by purchaſe, and living the donee he can have nothing 
by defcent. As to the caſe of 7 H 4. 16. b. where after (g) 
divorce the eſtate of the donces is changed to an eſtate for their 
lives, that is not like the cafe at bar tor divers reaſons. 1. 
There the eſtate-tail is difſolved ab initio, and the iſlue made 
baſtard ; but in the caſe at bar the eltate-tail is barred, and 
not diſſolved or determined, but has continuance as long as 
the wiſe lives, or the heirs in tail remain. 

As to the 2d point, it was anſwered and reſolved that the 


confirmation (+) nhl operatur : and 1. It was admitted, that it 
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4 Co. 3. b. 5 Co- 


80. a. 10 Co. 37. 
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1 Leon. 261. 

2 Leon. 168. 
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Moor 93, 250, 
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Jac. 174, 474, 
624. Cr. Car. 
244. 1 Jones 13 
254. Co. Lit. 
326. b. 355. b. 
Hob. 166. 341. 
Brid, 136. 

(b) Hob. 258. 
333. 3 Co. 89, 
90. a. b. Cr. Car. 
435-1 Jones 33» 
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Winch. 110. 
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Godb. 316. Cr. 
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1 Leon. 244. 

2 Leon. 36. 

3 Leon. 211,227. 
Goldlb. 107. 
Hob. 333. Cr. 
El. 122, 610. 
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(e) 8 Co. 72. a. b. 
Dyer 38. pl. 
24. 2 Init, 681, 
Hob. 257. 333- 
Moor 147. 

1 Brownl. 130. 
3 Leon. 24, 157. 
Dal. in Kelw: 
205 pl. 7. Dail. 
in Aſh. pl, 7. 
Dall. 50. pl. 16. 
1 Anderſ. 39. 
pl. 101. Gedb. 
312. N. Beal. 
225. pl. 257. 
Benl in Aſh. 
J. 27. Benl. in 
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Owen 140. 2 Bulle, 15» 
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BravmonT's Caſes Partly, 


the reverſion or remainder in fee had been in a ſtranger, ang 
not in John Beaumont, then let us ſee when Elizabeth en. 
tered and was ſeiſed in tail, what eſtate was left in the conu- 
ſee ; and it was reſolved that no part of the eſtate-tail was leſt 
in him, for the wife was ſeiſed of the whole eſtate-tail, and 
no part of the reverſion remained in the conuſee, for that was 
reveſted in him to whom the reverſion or remainder did ap- 
pertain, and from thence it follows, that nothing remained 
fa) Hob. 257. in the conuſee in ſuch caſe, but only a (a) poſſibility to have 
Cr, Car. 477- the land after the death of the wife (who had the whole eftate- 
tail) ſo long as the iſſues in tail remained, if any were alive at 
the time of the death of the wife; and without queſtion ſuch 
poſſibility ſhall not paſs by the ſaid confirmation. Then 
when J. Beaumont had the remainder in fee, the conſirma- 
tion made by the heir of the conuſee could paſs nothing in te- 
ſpect of the poſhbilicy which was gained by the fine during 
the continuance of the eſtate-tail; but it ought to be extracted 
from the remainder in fee, and that it could not be in this 
caſe for divers reaſons : 1. The old eſtate-tail as to the iſſues is 
barred and cannot deſcend, but the wiſe is ſeiſed of the entire 
old eſtate, and no new eſtate is created by the confirmation, 
1 but only the old eſtate confirmed; ergo it cannot deſcend. 2. 
(3) $Co.72. a. b. A confirmation cannot add a deſcendible quality to bim who 
Dyer 3 fu. Pl. 24. is diſabled to take by deſcent ; as if lord and tenant be of a 
2 Inſt. 631. . . . 
Hob. 257, 333. Carve of land, and the tenant has iſſue, and is attainted of 
Antea 139. = felony, and the King pardons him, and afterwards the lord 
. * 90. confirms the eſtate of the tenant, and the tenant dies. The 
1 Neun. 5 lord ſhall have the land againſt his own conſirmation, for the 
Moor 147. confirmation cannot add to the eſtate of the tenant a quality de- 
— 1 Kelw. ſcendible to him who was diſabled to take the land by deſcent, 
Dail. in A. pl. So in the caſe at bar, the confirmation of the Earl to Eliza» 
7 Dall. 50. pl. beth cannot add a quality deſcendible to the iſſue in tail, who 
on, A * 39% was diſabled by the fine to take by deſcent. 3. If this con- 
Godd. 312. firmation in this caſe ſhould add to the eſtate of the wiſe a de- 
N. B-nl. 225. ſcendible quality, that in eſfect as to this point would repeal 
Beal. an, two acts of Parliament, viz. the act of 4 H. 7. and 32 H. 8. 
pl. 27. by which, as appears before, the eſtate-tail is barred as to the 
Benl. in Kelw. (5) iſſues, and the iſſues diſabled to claim the land by force of 
* - 24, the ſaid eſtate- tail ; ſed acta privata uri publico derogare ni 
1 Jones — poſſunt, and theſe ſtatutes are jura publica, for they are two of 
Cr. Cor. 478. the principal pillars of the law. 4. In the ſaid caſe of vic 
: N | of ,, George Brown, after that Anthony had levied a fine to bim in 
I Roll. Rep. = the life of his mother, ſuppoſe Sir George had confirmed the 


Lit. Rep. 291. eſtate of the mother, yet aſter the death of the m_ 
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part IX. BravmonrT's Caſe. 


the land ſhould not deſcend to Anthony, for the confirmation 
doch not encreaſe the eſtate of the wife, but ſhe hath her old 
eſtate, and as it hath been ſaid, the ſaid Earl by his confirma- 
tion cannot add a deſcendible quality. 5. The law is, if 
tenantin (a) dower grants over her eſtate, yet for waſte done (a) Co. Lit. 54.a; 
the action ſhall be brought againſt tenant in dower, and da- * ＋ pr 2. 
mages ſhall be recovered againſt her, and it is a deſcendible : as 
quality to the heirs of him in reverſion : in that caſe to ouſt 30 E. 3. 16. 4. b. 
and . away that charge of the tenant in dower, he in the F. 1 55. E. 
reverſion by his deed confirms her eflate, to have and to hold &. x, 258, 
to her for term of her life, and dies, and afterwards ſhe grants Fitz. Watt. 122. 
over her eſtate, and for waſte done by the aſſignee, the heir 2 _—_ 301. 
brings an action of waſte againſt the tenant in dower, who Br Wc. 
pleads this confirmation to her to have and to hold the land Regis. 72. a. 
for term of her life; in this caſe, notwithſtanding this con- Cr. Car. 430. 
firmation, the action ſhall be maintainable againſt her, for the fit. W. g. 

. . . » O7s 
confirmation doth not enlarge her eſtate, and therefore it can- 
not take away this deſcendible quality to the heirs to have an 
action of watt againſt her after her aſſignment made of her 
eſtate; and fo is the book adjudged in 38 E. 3. 23. a. b. a 
principal cafe : pari ratione in the caſe at bar, foraſmuch as 
the confirmation doth not enlarge the eſtate of Elizabeth, it 
cannot add a deſcendible quality. 6. (% Duclibet confirmatio (3) Co. Lit. 
aut eft per ficiens, creſcens, aut diminuens : perficiens, as in May- 295. b. 
owe's caſe in the Firſt Part of my Reports, f. 146, 147. If 
ſeoffee upon condition makes a feoffment over, and the teoffor 
confirms his eſtate to him and to his heirs, % eft confirmatio 
perficiens, for it doth not make tranſmutation of the eſtate, 
but it corroborates and pet fects the eſtate, and makes it ſimple 
and abſolute, where it was before conditional; and therewith 
agrees (c) 7 H. 6. 7. b. cited before. So if the diſſeiſee con- (e) Ant, 140. 8. 
firms the eſtate of the diſſeiſor, or his feoffee, it perfects and 
corroborates his eſtate, for where it was defeaſible before it 
makes the eſtate indefeaſible. 2. Con fir matio creſcens, ſc. when 
it enlarges the eſtate of him to whom the confirmation is 
made; as to an eſtate at will to encreaſe it for years, &c. to 
an eſtate for vears, to enereaſe it for life, to an eſtate for life, 
to encrea(e it to an eſtate in tail, &c. or to an eſtate in tail to 
encreaſe it in fee. But ia the caſe at bar, prædict“ conſirmatio 
non fuit creſcens, for it did not enlarge the eſtate of the wife, 
for he had as high an eſtate in point of eſtate by the firſt gift, 
as ſhe had by the confirmation. - 3. Diminuens, as where the 
lord confirms the eſtate of his tenant who held by knight's ſer- 
vice, to hold in ſocage, or to hold by leſs rent, or for tenant 
in (d) ancient demeſne to hold at the common law, for (% Ant. 140. a. 
thereby the cuſtoms of the manor are diminiſhed ; but upon 1 Rell. 324. 
a confirmation to the tenant, the lord cannot reſerve new e 
ſervices; as an hawk for rent, or tent for an hawk; Br. Ancient 
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BEAUN ON T's Caſe, Part IX. 
& fic de ſimilibus. And the confirmation in the cafe at bar, 


is neither perficiens, creſcens, nec diminuens ; for the ſaid Eli. 


zabeth had as perfect and large an eſtate before the confirms. 


tion, as ſhe had after. 
And as to that which was objected, that if the wife ſhould 


have an eſtate-tail, that ſhe had power to levy a fine, or ſof. 


fer a recovery, &c. To that it was anſwered, Ihat if the 
wife had not ſuch power, the reaſon is, that ſhe cannot bor 
that which was utterly barred before by the priority of her 
huſband's act: but this point was not then in queſtion, 


The 


Ty 


The Order of the Caſes in this 
Ninth Book. 


| TNOWMAN's Caſe 7 


2 Anne Bedingfield's Caſe 


Caſe of Avowr 


4 The Caſe of the Abbot of 


Strata Marcella 

5 Bucknal's Caſe 

6 Henſloe's Caſe 

7 The Earl of Shrewſbury's 
Caſe 

$ Hickmot's Caſe 

9 Batten's Caſe 

10 The Poulterer's Caſe 

11 William Aldred's Caſe 

12 John Lamb's Caſe 

13 Robert Bradſhaw's Caſe 


14 Mackalley's Caſe in killing 


a Serjant of London 
15 Richard Peacock's Caſe 
16 Doctor Huſſey's Caſe 
17 Combe's Caſe 
18 Henry Peytoe's Caſe 
19 Agnes Gore's Caſe 
20 Conny's Caſe 
21 Pinchon's Caſe 
22 William Bane's Caſe 
23 dir George Reynel's Caſe 
24 Margaret Podger's Caſe 
25 Meriel Threſham's Caſe 
20 Robert Marys's Caſe 
27 the Lord Sanchai's Caſe 


Mich. 25 & 26 & Paſch, 


28 Eliz. Fol. 1. 
Hil. 28 Eliz. 15 
Paſch. 30 Eliz. 20 
Mich. 33 & 34 El. ; 24 
Paſch. 42 Eliz, 33 
Trin. 42 Eliz. 36 
Trin. 7 & Trin. 

8 Jacobi we 
Mich. 8 Jacobi 52 
Mich. 8 Jacobi 53 

Mich. 8 Jacobi 55 
Mich. 8 Jacobi 57 
Mich. 8 Jacobi 59 
Trin. 10 Jacobi 60 
5 Decemb. 8 & Paſ. 6 

9 Jacobi { a 
Trin. 9 Jacobi 70 
Trin 9 Jacobi 71 
Trin. 9 Jacobi 75 
Mich. 9 Jacobi 77 
Mich. 9 Jacobi 81 
Trin 6 & Mic. 9 Jac. 82 
Mich. q Jacobi 836 
Hil. 8 & Hil. 9 Jacobi 91 
Hil. 9 Jacobi 95 


Paſch. 10 Jacobi 104. 
Paſch. 10 Jacobi 108 


Trin. 10 Jacobi III 


Trin. 10 Jacobi 114. 
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The Order of the Caſes in this Ninth Book. Part IX. 


Caſes in the Court of Wards. 


28 Anthony Lowe's Caſe 
29 Floyer's Caſe 

30 Sonday's Caſe 

31 Quick's Caſe 

32 Bewley's Cafe 

33 Tho. Holt's Caſe 

34 Math. Mene's Caſe 
35 Aſcough's Caſe 

36 Thoroughgood's Caſe 
37 Beaumont's Caſe 


Trin. 7 Jacobi Fol. 122 
Hil. 8 Jacobi 125 
Hil. 8 Jacobi 127 


Paſchæ 9 Jacobi 129 


Trin. 9 Jacobi 130 
Mich. 9 Jacobi 131 
Mich 9 Jacobi 133 
Mich. 9 Jacobi 134 
Hil. 9 Jacobi 126 
Paſch. 10 Jacobi 138 
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The Pleas aſſigned to be held before the King himſelf, and of the Privy 
Council of State: of divers Reſolutions and Judgments given upon folemn 
Arguments, and with greatDeliberation and Conference of the reverend Judges 
nd Sages of the Law, of Caſes in Law which were never reſolved or adjudged 
before: and the Reaſons and Cauſes of the ſaid Reſolutions and Judgments. 


{Publiſhed in the Eleventh Year of the moſt High and moſt Tluſtrions JAMES King 
of England, France, and Ireland, and of Scotland the XLVII. the Fountain of 
all Piety and Juſtice, and the Life of the Law. 


With REFERENCES to ell the BOOKS of the COMMON LAW, as well 
Ancient as Modern. And the PLEADINGSin ENGLISH, carefully Keviſed 
aud Corrected, 


By GEORGE WILSON, Serjeant at Law, 


| Deo auce,, ti n. 
* Lex tibi quod juſlum eft, Judicis ore, reſert. 25 | 
Julitia non ub vit patrem, matrem, neque fratrem; perſonam non a-cipit, ſed Deum 
imitalur. Jerom. 


a ficium Juſſiciarierum ſpectat, unicuigue coram cis placitanti juftitiam er. bee. 
Weſtm. 2. cap. 39. 
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DpEOꝭW, PATRIAX, TEIBL. 


CY M a publicis meis 

miniſtrationibus quan- 
deque vacarem (aſſita a- 
lacriter induſtria mihi ex 
mere ſolito perquam fami- 
liari in conſortem, ſalute- 
que meæ dulciſſimæ patriæ 
cogitata, in conſolationem) 
precibus hits etiam atque 
ellamexorſus aſſiduis, Ad- 
fit amenitas Jebova Dei 
naſtri nobis, et opus manu. 
um neſtrarum inſtitue in 
nebts, ipſum inquam opus 
manuum noſtrarum inſti- 
tue,“ propitto Omnipoten- 
lis auftu & auxilio, deci- 
num hoc meum opus, a 
ao et benevolo lectore 


contemplandum, edidi et 


in lucem protuli. 


Veram pars bac et fi- 
lem continet relationem 
quorundam fudiciorum 


& ſententiarum, in e- 
8 


T my times of lel- 


ſervices (chearfully taking 
induſtry my old acquaint- 
ance for my conſort, and 
aiming at the good of my 
dear country for my com- 
fort) and beginning with 
this continual and fervent 
prayer,“ The glorious fna- 


jeſty of the Lord our God 


be upon us; Oh proſper 
thou the works of our 
hands upon us, Oh proſper 
thou our handy works,” I 
have, by the moſt gracious 
direction and aſſiſtance, of 
the Almighty, brought 
forth and publiſhed this 
tenth work to the view of 
the learned and benevolent 
reader, 

This part containeth a 
true and jult report of cer- 
tain judgments and reſo- 
lutions given in his Ma- 

1 jeſty's 


11 


ſure after my public 


Pſal. xc. v. 17. 


To the READER. 


jeſty's principal courts of 
juſtice upon great and ma- 
ture deliberation, and 1n 
caſes of as great impor- 
tance and conſequence as 
in any of my former com- 
mentaries, which I have 
taken upon me and finiſhed 
(though it hath been more 
than difficult to me) to 
avoid that the which ve- 
nerable verity doth bluſh at 
for fear, that is, that 
ſhe which is the foundation 
of juſtice ſhould not be 
hidden and unknown, * ve- 
ritas abſcondi erubeſtit, ni- 
bil enim mais metuit quam 
non proferri in publicum, 
vult ſe in luce coll:cari, 
et quis illam occultat, oc- 
cultetve, quam omnium ocutis 
expoſitameſſeeſt equiſſimum ?” 
Neither is ſhe pleaſed, 
when once ſhe is found out 
and revealed to be called 
into argument and queſ- 
tion again, as if ſhe were 
not verity indeed; and 
therefore the rule is, en- 
tenus ratiocinandum 
donec veritas 
ubi inventa eſt veritas 
ibi figendum judicium.“ 
Nay ſometimes truth is 
loſt by too much alterca— 
tion, „ nimia altercatione 
veritas amitlitur.“ She 
takes ſmall delight with 
varniſh of words or gar- 
niſh of flowers; for m- 


inveniatur, 


eſt 


minientioribus ſue Majef. 
tatis curiis juſtitiæ ad. 
miniſtrande, ſummd at. 
que maturd deliberations 
latorum, caſibus tan 
ponderis et momenti, quan- 
tt hit ſuperiorum meorum, 
Commentariorum, quicun- 
que fuerunt. Laboren 
hunc ego (mihi ſons diffici- 
lem plus ſatis) ſuſcept in- 
mo et perfeci, ad declinan- 
dum id quod metuendo ve- 
ritas ipſa veneranda eru- 
beſcit, nimirum ne illa, g 
qua habet juſtitia firma- 
mentum lateret minus cig. 
nita: Veritas aòſcondi e- 
rubeſcit, nihil enim magit 
metuit quam non proferri 
in publicum; vult ſe in luc! 
collocari, et quis illam oc. 
cullat, occultetve, quan 
omnium oculis expoſitem eſ- 
fe eſt æquiſſimum?“ Verun 
ſemel inventa et patefac- 
ta iteratam reduci in 
queſtionem et dubio ſub 
e, (quaſi veritas revera 
non efſet) prorſus indig- 
natur; unde regula e, 
& Fatenus ratiocinandun 
donec veritas inventatur, 
ubi inventa eſt veritas ili 
Jigendum judicium ; non: 
nunguam enim © nimia al 
tercatione veritas anni. 
tur :“ verborum eleganits 
florumve fragrantia ſe veſ- 
tiri nequaquam Curdt 


ſimplex enim eft ferne 


veritas, 
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veritatis, a 0 2 
T's Zunbelag Co, cujus ſe- 
Jes cum fit inter cor et ca- 
put, utrungue Parlicipal, 
er capite nempe Judici- 
um, ex corde ſimplici ta- 
tem. Neteſſe necne fit 
(ad veritatem evebendam, 
errorique rebus Fantis vi- 
an præcludendam) veras 
certaſque horum Judicio- 
rum et ſententiarum tum 
rationes tum cauſas (que 
in afis publicis haud ex- 
prinuntur) poſteritati u- 
niverſe plane fideque di- 
vulgari, lecteris docti et 
diſcretioris cenſura termi- 
nandum relinguo. 


1. Netuli primum (tem- 
ports licet ſerie non ſit 
primus) caſum de Xeno- 
Wichto Regis Jarobi, a 
Thoma Sutton Armigero 
Jundato, merito quoniam 
(ut opinor) præcedat, 
euplicem ob cauſam. 1. 
Qued in camerd Scaccarii 
agitabatur, ubi, altiſſima 
la inquifitione, omnium 
anglie judicum vere- 
aide, pro Xencdechio bills 


vera pronunciabatur. 2. 


Qudbujus Xenedochii fun- 
410 eft, opus fine exem- 
Po. Malorum imitatio 
taemplum plerungue ſu- 
Fat, binorum vero con- 


Plex oft ſermo weritatis, 
Gr g o Acy Op Ts enbiiae 
Ou, for her place being be- 
tween the heart and the 
head doth participate of 
them both, of the head 
for judgment, and of the 
heart for ſimplicity. Now, 
whether it be not neceſſary 
that the true and juſt rea- 
ſons and cauſes of theſe 
Judgments and reſolutions, 
which are not expreſſed in 
any record, for the ad- 
vancement of truth and 
the preventing of error, 
in matters of ſo great im- 
portance and conſequence, 
ſhould be plainly and faith- 
fully publiſhed to all poſte- 
Tity, I leave to the cen- 
ſure of the learned and ju- 
dicious reader. 


1. I have reported in the The cat of 
firſt place, (though it be Sen“ Hoſyis 
the caſe 


not firſt in time) 
of the Hoſpital of King 
James, founded by Tho- 
mas Sutton, Eſq. for that 
in mine opinion it doth 
merit to have the prece- 
dency for two cauſes. Firſt, 
for that it was an Exche- 
quer- chamber caſe, where 
by the verdict of the grand 
Jury of all the Judges of 
Zngland, it was for the 
Hoſpital found Silld verd: 
2. For that the foundation 
of this Hoſpital is opus 
fine exemplo, The imi— 
ration of things that be 
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Annuus valor 
poſſe ſſionum 


prius datarum. 


In quos uſus 
proventus ſta- 
tuuntur. 
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evil doth for the moſt part 
exceed the example, but 
the imitation of good things 
doth moſt commonly come 
far ſhort of the precedent : 
but this work of charity 
hath exceeded any founda- 
tion that ever was 1n the 
Chriſtian world, nay the 
eye of time itſelf did never 
fee the like. 

For the firſt gift by Sut- 
ton of lordſhips, manors, 
lands, and tenements to 
continue for ever for the 
mazntenance hereof, doth 
amount to the clear yearly 
value of 35001. or near 
thereabouts, and within 
theſe few years will be in- 
creaſed to about the yearly 
value of five thouſand 
pounds. © Probatio charita- 
tis exhibitio operis.” And 
beſides all this, Sutton left 


to deſcend to the plaintiff. 


(a man of mean quality) 
the manor of Tarbock in 
the county of Lancaſter, 
conſiſting of a fair ancient 
houſe, two parks and large 


demeſnes plentifully ſtored 


with timber of the yearly 
value of zool. and gol. 
by the year of the rent of 
aſſiſe, together with the 
rectory of worth 
100 l. per annum, within 
the ſame county. 

The large revenues of 


this famous Hoſpital are 


ſigſtentatianem ejuſdem rt- 


ſeftatio, nimis manca, 4 
emplar ſæpiſſime non at. 
tingtt : hoc vero chariig. 
tis opus quacungque nit 
erbis nofter Chriſtianss 
fundamenta, antecellit an. 
nibus, immo dicam, bujuſ- 
ce inſtar ſeculorum omniun 
nuſquam vidit oculus, 


 Pr1ima enim a Suttm 
dinatio dominiorum, pre- 
diorum, fundorum & l. 
nementorum in perpetuan 


manſurorum, 3500 l. at- 
nui valoris plus minus at. 
tingit, et non ita mulu 
poſt annos ad annualen 
ſummam 5000 l. proven 
et. Probatio cbaritali 
exbibitio operis. Quin u 
Sutton preterea reliqui 
deſcenſurum actori (vin 
plebeio) prædium de Tar. 
bocke in cemitatu Larcal. 
ſe extendens in proj 
cuam pariter ac antiqun 
adomum, bina vivaria 0 
latifundia proceris uni: 
guaque referta arborbus 
ad annuum valorem zoo. 
et ultra hoc 50 l. red 
tus antigut per annum, 
una cum rectceria de 
infra comitaſum 
eundem, que valet 100 
Per annum. E 
Ampli hujus celeberrii 


Xenodochii proventus 1 
guat 
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natuor præcipue uſus et 
propoſſta inſtiluuntur. 1. 
In dignos illos innupios 
duces, præfectos, mili- 
tefue ſublevandos, qui in 
bello uſque ad necem 
rep. cauſd auſi ſunt, 
jamque emerits in res an- 
guſtas inciderunt et infir- 
fi ſunt. 2. Ad capti vos 
indigentes redemendos, 
illes præſertim qui, miſe- 
ra ſub ſervitudine infi- 
delium, fidem ſuam re- 
lgionemgue orthodexam 
conſtanter profeſſi ſunt. 
3. Ad publicum ludum 
literarium conſtiiuendum, 
doFumgue ludi magiſtrum 
y podidaſcalum fuſ- 
tentandos, qui pauperum 
pueros bontis tum literis 
lun moribus erudiant, 
quo ctium malorum omni- 
um radix evitetur. 4. 
IVeceſſaria hoc Xenodo- 
chium theologo gravi et 
locto ſuppeditabit, ad re- 
ſdentes fengulos infra Ar- 
nadochium predicato ſacro 
Lei verbs inſtruendos, et 
ad facro-ſanfa myſteria 
rite cclebranda, tum et ju- 
venes in vere religionis e- 
lementis catechizandss : 
gu, et alii, ut perficiantur 
uſus, fundalor inſuper 


ngentes pecuniarum co- 


Plas, in manus executo- 


rum fuorum Richard: 
outton Armigeri et Jo- 


are to be employed princi- 
pally for four ſpecial in- 
tents and purpoles : firſt, 
for the relief of ſuch 
worthy and well eſteemed 
captains, commanders and 
ſoldiers, as be vunmar- 
ried, and have adventured 
their lives in the wars for the 
ſervice of the realm, and 
are fallen into poverty and 
impotency. 2. For redeem- 
ing of poor captives, eſpeci- 
ally ſuch as are under the 
miſerable thraldom of infi- 
dels, and conſtantly keep 
their faith and the profel- 
ſion of true religion. 3. For 
the erection of a free- 
ſchool, and maintenance of 
a learned ſchoolmaſter and 
uſher for training up poor 


chilcren in good literature 


and virtuous education, 
and for avoiding of idle- 
neſs the mother of all vice 
and wickedneſs. 4. With- 
in this Hoſpital there ſhall 
be for ever maintained a 
grave and learned divine, 
for the inſtruction of all 
within this Hoſpital by 
preaching of God's holy 
word, for the due celebra- 
tion of divine ſervice, 
and the holy ſacraments, 
and the catechizing of the 
youth in the principles of 
true religion; for the ac- 
compliſnment and main- 
tenance of which and other 
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godly and charitable uſes, 
the ſaid founder had left 
alſo a very great and large 
ſtock of money to his ex- 
ecutors Richard Sutton, 
Eſquire, and John Lawe, 
Gent, two faithful, con- 
ſtant, and induſtrious per- 
ſons. 

This work of piety and 
charity is founded in the 
{pacious and ſpecious houſe 
called the Charterhouſe, 
in the pariſh of St. Se- 
pulchre, in the county of 
Middleſex, having fair 
orchards and gardens, and 
containing twenty acres 
within the precinct there- 
of, 10 as a man may fay 
of it, that it is tanquam 
orbis in urle: a place 
(as it appeareth by record 
and hiſtory) ordained of 
God for pious and charit- 
able uſes. For Sir Wal- 
ter Many, of Henault (who 
was created by King Edw, 
3. Knight of the Garter for 
his ſervice, which with ſin- 
gular commendation he per- 
formed in the French wars,) 
when the peſtilence ſo raged 
in London, that the church- 
yards were not ſufficient to 
bury the dead bodies, eſpe- 
cially of the poor, pur- 
chaſed the place where 
now this famous Hoſpital 
is erected, and cauſed the 
tame to be conſecrated tor 


hannis Lawe generofi, di. 
Poſuit. 


Hoc pietatis et cheri. 
tatis opus ſpatioſis il is et 
auguſiis fundatur tefiis, 
quibus nomen eſt I. 
Charterhouſe, in paroclia 
Santii Srpulckri in ©: 
mitatu Middleſex" quibu; 
contigue adjacent bi 
& pommaria amanſſuna, 
et infra ejuſdem circu- 
tum viginti numerantur 
jugera, unde dici petit 
tanquam orbis in ubs, 
locus ſane (ut memoran- 
dis et hiſtoria videre i) 
operibus pietalis et chu. 
ritatis a Deo deſtinatus: 
nam Dominus Gualleru 
Many Hanonien/:s (quem, 
cum flrenue in bells Gallid 
ſummo omnium applaaſu/ 
geſſiſſet, Rex Hd. 3. aurte 
periſcelidis ordine decor 
ct,) peſte jam tum in Lin- 
dino ita ubique groſſail!, 

yod cameteria ad ſepelt 
enda defunctorum caceuers 
( preciſuè inopun) n 
ſatis fuerunt, emit l. 
cum in quo celebre ud 
erigitur Xenogochium, 0 
in ſebpuituram 10197 
Cn. 
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Cbriſtianorum (qui dum 
vixerunt templa fuerumt 
Spiritus Sandli) dicavit ; 
audi itague monumentum 
inde publicum, An. Dom. 
1249. & anno regni Re- 
gis Edw. 3. 23. regnonte 
magna peſtilentia, conſe- 
cratum fuit hoc cæmeteri- 
um, Sc. in quo et infra 
ſepta ejuſdem ſepulta fue- 
runt mortuorum corpora 
Plus quam quinquaginta 
millia :”* ceſſante vero, ope 
dirina, peſtilentia, idem 
Cualierus Many, anno 
Dom. 13 1. et Regis Ed. 
3. quaarageſimo quinto, 
mibi fundavit monachos 
Caribiſianos, qui witio 
ling ue, monachi de le 
Charterhouſe wuigo dicti 
fuerunt : ageo ut ſolum 
tor, quod clim Gualterus 
Many, tum Eques tum mi- 
les ad inhumandos defunc- 
los ino bes donavit, jam 
aenuo Thomas Sutton, tam 
Armiger quam miles, ad 
boſpitandos inopes et infir- 
ms vives conflituit et de- 
firnavit: merito wgitur l uc 
Jpectal quod dixit pronheta 
ile regalts, ** Paraſti, per 
bonitatem tuam, paupcri, 
Deus,” Deciſus denique 
fuit hic caſus exultanti- 
bus multumque juoilenti- 
ous omnibus, qui vil in- 


terfuerunt vel de ju 
ao quigguam audive— 
runt, & Los auatucr 


.of the Holy Ghoſt) 


the burial of poor Chriſ- 
tians (which, while they 
lived, were the temples 
and 
the record telleth you that 
„Anno Domini 1349. Et 
Anno Regni R. E. 3. 23. 
regnante magna peſtilen- 
tia, conſecratum fuit hoc 


camcterium, Sc. in quo 
& infra ſepta  ejuſaem 
fepulia fuerunt mortuo- 
rum corpora pluſguam 


Bur 


quinquaginta mill a. 


after the plague by the 


goodneſs of the Almighty 
ceaſed, the ſame Sir Wal- 
ter Many in the year of 
our Lord 1371, and in the 
45th year. of King E. 3. 
founded the Carchuſtan 
monks there, who by cor- 
ruption of ſpeech were 
vulgarly called the monks 
of rhe Charterhouſe. 80 
as the ſoil which of ancient 
time was given by Sir 
Walter Many, a Knight 
and a ſoldier, for the ſe- 
pulchre of poor men when 
they were dead, 1s now by 
Thomas Sutton, an Eſq. 
and a loldier, converted 
and conſecrated to the ſuſ- 
tenance of the poor and 
impotent while they live. 
And theretore a man may 
truly apply ro this place 
the ſaying of the royal 
Prophet, © Thou Lord of 
thy goodneſs haſt pre- 
pared 
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it for the poor.“ 
And 


Pſalm 68. 
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And this caſe was adjudg- 
ed with the great applauſe 
of all that heard it, or of 
it, and principally for four 
cauſes, Firſt, for the ho- 
nour of our religion, that 
hath produced ſuch a work 
of piety and charity as never 
was in the Chriſtian world 
for the firſt foundation. 
2. For the glory of the 
King's Majeſty, to whom 
*« ex congruo et condigno it 
15 dedicated and beareth 
his name. 3. For the in- 
creaſe of piety and chari- 
ty, „Ne homines deterre- 
rentur a pits et bonis ope- 
ribus : and laſtly, 1. 
obſtruatur os iniqua loquen- 
dium. And I dare affirm 
it for the honour of our re- 
ligion, that more of ſuch 
good works of piety and 
charity have been found- 
ed within this realm, 
ſince the beginning of the 
reign of our late Queen 
Elizabeth of ever bleſſed 
memory, during the glori- 
ous ſun-ſhine of the goſpel, 
than in many ages before. 
And it hath been obſerved, 
that (by the. bleſſing of 
Almighty God) this king- 
dom of England, for piciy, 
profit and pleaſure, viz, 
for this and ſuch other 
works of piety. 2. For the 
crown's inheritances of 
honours, manors, lands, 


&c. and certainty of year- 


de cauſis. 1. Religionit 
noſire in honorem, que 
tale pietatis et charilati 
produxit opus, quale titg 
reſpub. Chriſtiana (| pri. 
mum ſpeftes fundamen. 
tum) nuſquam Produxit. 
2. In Regia Majeſtati: 
gloriam, cui“ ex congruq 
et condig no dedicatur, ns. 
menque ejus habet. 3. 
In pietatis famul ac cha- 
ritatis incrementum, * ne 
bomines deterrerentura pii 
et bonis operibus: pujire- 
mum vero, ut obſtruatur 
os iniqua lequeniiyum. He; 
denique (ut religion 
noſtræ ornamentum) aſ- 
ſerere volo, hujuſmaii 
plura pietatis charitatiſ- 
que fatta fuiſſe opera ab 
inilio regiminis nuper 
Reginæ Eliz. &ternæ piæ- 
que memoriæ, ſub apri- 
co Evangelit ſplendort, 
quam multis ſeculis retro 
elapſis. Quin et bu 
regnum Anglia (annue:- 
te Divino numine) pie- 
tate, proventibus, jucun- 
ditate, videlicet, hoc i 
efuſmoai pietatis peri- 
bus. 2. Coronæ bare. 
ditate, honorum ſclictl, 
prædiorum, fun dorun, 
Sc. aliorumque annud- 
lium proventuum ceſli. 
tudine. 3. Sylvis, ſalti 
bus, vivariis, alliſqut (6: 
cis amanis, ampliſſume 
totius orbis Cbriſtiau 
monarchis 
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monarchiae antecelluiſſe 
ober vatur. 


2. In caſu deinde Ma- 
rig Portington (in univer- 
ſale principis & patriæ 
commodum ) honorifica di- 
vulgavi funera frivolar- 
um iſtarum novellarumque 
perpetuttatiim, partus 
gortentofi ex merd in ven- 
tione ementiti, & legis 
olim peritis plane ignoti; 
portentoſum dico, quia ut 
apud phſiologos eſt, Mon- 
fira generantur propter 
corruptionem alicujus prin- 
ip? Dico nibilominus 
bonorifica, eo quod vermes 
iti in noliles quampluri- 
mas familias correpſerunt : 
quibus quidem inſtiti exe- 
quits, & ad oblivionts ſe- 
pulchra mortuas concomi- 
lavi, plangere autem ne- 
quirem, ubi tota reſpubl. 
libra (ut loguimur) tene- 
menta & hereditates ſuis 


landem ſe exolviſſe compedi- 


bus, && damna rei pub. 
quamplurima tum capiti 
lum membris fingulis evi- 
lata fuiſſe triumphabat. 

3. Seguitur caſus de 
Jennings, quem memo- 
Tatum babes in caſu Ma- 
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ly profit, and laſtly for 
foreſts, chaſes, parks, and 
other places of pleaſure, 
bath exceeded the greateſt 


monarchy in the chriſtian 


world, 

2. Then have I publiſh- 
ed in Mary Portington's 
caſe, for the general good 


Mary Porting« 
ton's caſe, 


both of Prince and coun- 


try, the honourable funeral 
of fond and new-found per- 
petuities, a monſtrous brood 


carved out of mere inven- 


tion, and never known to 
the ancient ſages of the 
law; I ſay monſtrous, for 
thac the naturaliſt ſaith, 
„ Ouod monſtra generantur 
propter corruptionem alicujus 
principii And yet I lay 
honourable, for that theſe 
vermin have crept into ma- 
ny honourable families. At 
whole ſolemn funeral I was 
preſent, and accompanied 
the dead to the grave of 
oblivion, but mourned nor, 
for that the commonwealth 
rejoiced, that fettered free- 
holds and inheritances were 
ſet at liberty, and many 
and manifold inconveni- 
ences to the head and all 
the members of the com- 
monwealth thereby avoided, 
3. Jennings's caſe vouch- 
ed in Mary Portington's 
caſe, and doth concern the 
common 


Tennings's caſe, 
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Saliſbury's cale. 
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common aſſurance of the 
realm. 


Lampet's caſe, 4. And next after cometh 


Lampet's caſe, where per- 


petuities of leaſes for many 
thouſand years are by con- 
tequence overthrown. 
The caſe of tbe 5. The caſe of the uni- 
univerſity of 
Oxford. verſity of Oxford (a famous 
ſeminary of the church and 
commonwealth) tendeth to 
the advancement of God's 
true religion, and in ſome 
degree for the better main- 
tenance of a learned and 


religious miniſtry out of 


both the univerſities of 


Cambridge and Oxford. 

The Biſhopof 6. The Biſhop of Saliſ- 

bury's cale, againſt both 

the diminution of the pol- 
leſions and yearly revenues 
of the Archbiſhops and 

Biſhops of the realm, and 

the prejudice of their ſuc- 

ceſſors. 

Whiſtler's caſe. 7. Whiſtler's caſe con- 
taining divers material 
points for the better con- 
ſtruction of letters patent 
of inheritance, in divers 
points commonly happen- 
ing. 

The caſo of the -_ 0. The caſe of the 


ehurchwardens 


of St. Saviour's Churchwardens of the Pa- 

. riſh of St. Saviour's; wherein 
letters patent of leaſes are 
wellexpounded for thequiet- 
ing of the poſſeſſionsofmany 


rig Porlingtan; & 4. 
communt ſtabilimento fun. 
dorum in hoc reg no agi. 
4. Caſus de Lampet f 
proximus, ad perpetui. 
tates dimiſſionum pro mil. 
tis annorum muillibus (+. 


firuenaas. 


5. Deinde caſus 4a. 
demiæ Oxonienſis (celebir. 
rimi eccefig & reipil. 
ſeminarii) in religiinit 
orthodoxe propagaticnem 
tendit, & qucdam mads 
in meliorem erugiti & ri. 
ligioſi miniſterii ex utriſ. 
que academiis Cantabrigis 
& Oxoniæ ſuſtentaticnen, 


6. Caſus Epiſcopi &. 
riſburienſis, eſt contra di. 
minutionem poſſeſſonim & 
annuorum reudituum Ar- 
chiepiſcoporum & Epiſco- 
forum buj us gentis, & ſut- 
ceſſorum ſuorum tncomm:- 
da. 

7. Caſus de Mlitir 
di ver ſos continet ariicus 
materiales de exponend, 
literis patentibus de hart: 


ditate, in rebus pluriuis 


indies emergentibus. 


8. Cuſtodiim five gar. 
anorum eccleſig parocbid: 
lis Sancti Sa.vatoris c 
literas patentes dint 
num optine explanat, ( 
ſecuri fint tenentes bi. 


90 


To the READER. 


gii de poſſeſſhone ſud, & 
conſequenter multi ali de 


hereditate & ſtatu ſuo. 


9. In curiæ Mareſchal- 
fie caſu, prima inſtitutio 
& juriſdifio ejuſdem cu- 
rig maniſeſte patet : quam- 
vis enim lex ſatis nota 
ſuerit, ante hunc caſum 
decretum, ex libris noſtris 
& memorandis temporum 


omnium ſucceſſive ; ficuit 


tamen fluminum curſus, 
meandros, illapſus, & 
elapſus notorie edocit ex- 
perientia vulgaris, dum 
fons ipſe interim abdite 
deliteſcit: ita iſto de caſu, 
capacitatem, proceſſus & 
privilegia hujuſce fori, co- 
dices n:ftri annorum & 
terminorum ſæpius diju- 
dicata habent, tum & ju- 
riſaitio ejuſdem apud 
vulgus plene intellecta fu- 
il, quum interea vera & 
originalis injtitutio, tan- 
quam fons ipſe, latebat 
adnodum recondita & 
cura, priuſquam ab 
ontiquitate indicata fuit, 
que tam dilucide genui- 
num priorum attorum 
comtialium ſenſum, libro- 
rumgue noſtrorum ratio- 
nem, de vera hujus cu- 
ne juriſdictione declara- 
vit, quod & ipſi oppo- 
nentes, veneranda illt- 
ni artiquitate, @ ra- 


of the King's farmers, and 
by conſequence of the in- 
heritance and eſtates of 
many others, | 

9. The caſe of the Court 
of Marſhalſca: wherein the 
original inſtitution and ju— 
riſdiction of that court is 
clearly manifeſted. And al- 
beitthelaw was well known 
before in this caſe both by 
our book caſes and records 
in all ſucceſſion of ages, 
yet as in great rivers, the 


courſes, windings, fallings 


in, and outlets, are by ex- 
perience vulgarly known, 
whereas the very foun- 
tain and head itſelf lies 
many times hidden and ſe- 
cret, ſo in this very calle, 
the capacity, proceſs, and 
privilege of this court was 
often reſolved in our books 
of years and terms, and 
the juriſdiction commonly 
known : and yet the true 
original inſtitution and 
fountain itſelf lay ſome- 
what deep and obſcure, un- 
til it was brought out by 
antiquity, which hath ſo 
manifeſted the true ſenſe 
of the ancient acts of Par- 
liament: and the reaſon of 
our books, concerning the 
original and true juriſ- 


diction of this court, as 


the very oppoſites, being 
by venerable antiquity en- 
lighted, are by reaſon 

convinced, 


The caſe of the 
Court of Mar- 
ſhalſea, 


1 R. 3. eap. 9. 


To the READER. 


convinced, and by avtho- 
rity ſatisfied; and there- 
fore they are worthy of re- 
prehenſion which contemn 
or neglect the ſtudy of an- 
tiquity (which 1s ever ac- 
companied with dignity) 
as a withered and back- 
looking curioſity : ** Multa 
ignoramus que non laterent, 


Ji veterum lectio fuit nobis fa- 


Leonard Lovie's 


cCaſe. 


* 


miliaris: and as the allu- 
minor ſpoken of in law, 
giveth light and luſtre to 
the letter or figure to be 
coloured; ſo ani1quity 
doth give light with great 
grace and ornament, both 
tor the underſtanding and 
meaning of the letter of 
ancient acts of Parliament, 
and of our book caſes and 
authorities in law. I wiſh 
the like were done for all 
his Majeſty's courts of ju- 
ſtice, a matter to them 
that have orderly read and 
well obſerved our books, 
and authorities of law, of 
greater labour than dif- 
ficulty; and yet would the 
work greatly tend to the 
honour of the law, and 
the preventing of many 
queſtions, ſuits, and un- 
neceſſary charges and de- 
lays. 

10. Leonard Lovie's caſe 
is principally grounded up- 
on the ſtatutes of 32 H. 8. 


fic antiquitas ſummo cun 


tione vincuntur, et og. 
thoritate ſe ſatigfattos ba. 
bent : culpandi igitur ſunt, 
qui rerum antiquarum ſty. 
dium, (comitem ſemper bu- 
bens bonorem) tanpuan 
aridam & nimis retroſpi- 
cientem curiofitatem, we] 
temnunt vel ſaltem neg. 
gunt : ** Multa ignoramus 
que non laterent, ſi veler. 
um lectio fuit nobis fam. 
liaris.“ Sicut miniator (dt 
quo in lege t mentio) ii 
teram vel charatterem ni. 
niandum valde illuſtrat, 


decore & ornamento 10 
illuſtrat ad literam anti. 
quorum ſtatutorum, libro. 
rum & authoritatem in 
lege, tum comprebendendan 
tum intelligendam. Sim. 
liter fieri de omnibus 
ejus Majeſtatis curits juſi- 
ciæ mihi in votis eft : quid 
quidem pluris laborts quun 
difficultatis eſt, ft quis c- 
dices noſtros & in lege ai 
thoritates ordine evolueri 
rectegue intellexerit, & 
proculdubio magnum affet- 
ret legi ſplendorem, ({ 
& multas quaſtiones, ac. 
tones minus nece(/crias it 
penſas, & dilaiiones tr 
ticiparet. | 
10. Caſus Leonardi Io. 
vies fibi maxinie bali 
fundamentum ftatuts 30 


— 


To the 

tt 8. cap. 1. C 34 H. 8. 
cap. 5. De Teſtamentis, 
4 ſanciri videantur ad 
extorquenda juriſpruden- 
tum ingenia; adeo multæ 
prrplexe & involutæ que- 
ſtiones ex illad ftirpe eger- 
minaverunt : adjuntto ta- 
men hoc caſu ſuperioribus, 
in explanationem horum 
flatutorum, @ me relatis 
(caſui nempe de Butler et 
Baker in Tertio meo Com- 
mentario, fol. 27. Caſui 
Georgit Curſon Equitis, in 
Sexto meo Commentario, 
fol. 75. Caſui Richardi 
Pexall, in Oftavo meo 
Commentaria, fol. g 3. Caſui 
de Migbt, ibidem, fol. 
163. & caſut Vigilii Par- 
ker ibidem, fol. 373, &c.) 
quo modo mihi perſuadeo, 
finon omnia tamen maxima 
dubia & ſcrupuli ex illis 
enata ſtatutis, in generalem 
totins regni pacem diri- 
muntur & amoventur. 
Sed hoc non obſtante, viri 
circumſpecti & conſiderati 
(uti ſpero) dum adbuc in- 
tegri ſunt & ſani, uxori- 
bus, liberiſque proſpicient, 
Sex optinio juriſperitorum 
conſilio res ſuas ſuperſtites 
diſponent inſtrumento le- 
gali, quod, fi velint, ad 
ubitum revocabile eſe po- 
% & negotium hoc 
"que ad ultimam volun- 


READER. 


cap. 1. and 34 H. 8. c. 5. 
of Wills: which ſtatutes 
might ſeem to be made ad 
extorquenda juriſprudentum 
ingenia, ſo many and ſuch 
intricate and knotted queſ- 
tions have grown out of 
thoſe roots; and yet adding 
this laſt caſe to the former 
caſes reported by me, fot 
expoſition of thoſe ſtatutes, 
to Butler and Baker's in the 
3 Part of my Reports, fol. 
27. Sir George Curſon's 
caſe in the 6 Part fol. 75. 
Sir Richard Pexall's caſe in 
the 8 Part, 83. Might's 
caſe, ib. 163. Vigil Parker's 
caſe, ib. 373, &c. I am per- 
ſuaded, that if not all, yet 
the principal ſcruples and 
doubts upon thoſe ſtatutes, 
are for the general quiet of 
the whole realm cleared 
and reſolved. And yet men 
of adviſed and ſettled judg- 
ments will in their perfect 
health provide for their 
wives and children, and by 
ſound advice of learned 
counſel ſettle their eſtates 
by conveyance in their life- 
time, which may, if they 
will, be revocable at their 
pleaſure; and not to leave 


it to ſtand wholly upon 
their laſt will, which 
many times is made 


when they lie upon their 
death- bed (and few men 


pinched 
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Dr. Leyſield's 
Calc, 


To the READER. 


pinched with the meſſen- 
gers of death have a dil- 
poling memory) ſometimes 
in haſte, and commonly by 
ſlender advice, and is ſub- 
ject to ſo many queſtions 
upon concealed tenures in 
capite and other tenures by 


| knight's ſervice, (in this 


eagle-eyed world,) former 
conveyances, and other 
matters of fact, as in effect 
they do for want of due 
information and inſtruction 
ſuperare juriſprudentum ar- 
tem, And it is ſome ble- 


miſh or touch to a man 


well eſteemed for his wil- 
dom and diſcretion all his 
life, to leave a troubled 
eſtate behind him amongſt 
his wife, children, or kin— 
dred, after his death. A 


competent eſtate to wife, 


children, or kindred, in 
certainty and quiet, 1s far 
better than a greater ac- 
companied with queſtions 
and troubles. But hereof 
I have given allo a light 
touch in the end of Butler 
and Baker's caſe before 
mentioned; and therefore 
having given this admoni- 
tion, I will here pals over 
to the next caſe, 


11. Doctor Leyfield's 
cale; wherein the reaſon 
ot law is opened, where- 


tatem non procraſtinabunt, 
que plerunque in extremi; 
conditur (& perpauci 
a morits precurſoribys 
preſſis memoria eſt diſpoſ. 
tura) modo feſtinantur et 
ſæpilſimè confilio impry. 
dentum, et ita multis ſub- 
ditur controverſiis de la. 
tentibus tenuris in capite, 
aliiſve tenuris per ſerviti- 
um militare (in ſeculb lot 
aquilino) prioribus con. 
ceſſionibus, aliiſque rebus 
de falle, ut hujuſmidi 
teſtamenta (ob conſulta- 
tioms & inſtructioris pri. 
vationem) ſuperent fere 
juriſperitorum artem. La- 
bes etiam nonnulla eſt et 
infamia viro, totius ſue 
vite curriculo, de pu. 
dentid et diſcretione, bene 
exiſtimato, res ſuas dif- 
cultatis plenas uxori, li 
beris ſeu cognatis pot 
obitum ſuum relinguere, 
Res mediocres curiſque j0- 
lute uxori, liberis vel 
cognatis longe ſunt eligt- 
bilaores, quam magts am. 
ple quæſtionibus et mol. 
ſtiis involutæ. Sed dt 
boc in concluſione caſus de 
Butler et Baker paucuia 
attexi : monitione idcirco 
Hac ſubnexa, ad proximun 
caſum properemus. 

11. Caſu Dotteris Lo- 
field ſententia legis fete. 


gitur, de allegatis chartis 
6 


To the READER. 


i? ſyngraphis, in curid 
mnjtrand's, ibigue cau- 
tum ef de periculo pro- 
bands per teſtes coran duo- 
geeimdi atu ſyngrapha et 
(:ripta, nulla illorum ba- 
bita monſtralione, e enim 
ſit inſtrumenta eraſa, in- 
terliaita, aliaſve adulte- 
rata, vel omiſſione ver- 
herum legalium in lege 
trorſus invalida, vel re- 
eucabilia, et quoad te- 
nentes & emptores irrita 
(ubi ſupprimuntur, et eo- 
rum tenor illiteratorum teſ- 
timonto confirmatur, nulla 
adbibita bac in re direc- 
line) admiſſa ſuiſſe ut 
aulbentica; poſtea vero 
re ilerum agitata, caſuque 
melius inſpecto, cum curia 
demonſtrari oportuiſſe 
ſeripta direxerit, eorum 
invaliditas comparuit, rec- 
Tumque valuit: quod in 


5 Regis Jacobi inter 
dna! & Blackledge, in 
(uri Cameræ Stellatæ 
inter Greene et Eyer, & 
ex quo Tudex fui, in cir- 
cuilu meo annotavi, 


12. Edward; Scymer 
62015 agtt de warrantiis 
ſabtili ſane drfirine ge- 


Curid de Banco Mich. 


I, 


fore charters and deeds 
pleaded ought to be ſhewed 
forth in court, and a caveat 
given how dangerous it is 
in evidence to a jury to 
prove deeds and writings 
by witneſſes without ſhew- 
ing forth; for by that 
means deeds that be raſed, 
interlined, or otherwiſe 
adulterated, or utterly in- 
ſufficient for want of legal 
words, or revocable and 
void againſt fermors and 
purchalers, have by con- 
cealing and proving the 
eftect of them by depoſition 
of unlearned men, for 
want of good direction, 
paſſed for good and au- 
thentical; and afterwards 
the matter coming in queſ- 
tion again, and the court 
directing upon examination 
of the caſe that the deed 
ought to be ſhewed, upon 
ſight thereof the inſuffici- 
ency appeared, and ſo the 
right prevailed: which I 
have known both in the 
court of Common Pleas, 
amongſt others, Mich. 5 
Regis Jac. between Small 
and Blackledge, and in the 
court of Star-chamber in 
the caſe between Green and 
Eyer, and ſome time in my 
circuit ſince I was called to 

be a Judge. 
12. Edward Seymor's 
caſe, concerning warran- 
ties, a cunning kind of 
learning 


Seymor's ce. 
Co. Lit. 306. as 
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To the READER; 


learning (I aſſure you) and 
very neceſſary for the pur- 
chaſer : for-it armeth him 


not only with a ſword by 


Sezwſage's caſe, 


Pal, 109 v. 10. 


voucher to get the victory 
of recompence by recovery 
in value, but with a ſhield 
to defend a man's freehold 
and inheritance by way of 
Rebutter, which title of the 
law is in my opinion excel- 
lently curious, and curi— 
ouſly excellent. And yet 
when you have read this 
caſe, you will concur with 
me that it was more weighty 
than difficult. 

13. Then cometh in 
Beawfage's caſe, as well 
for the ſafety of Sheriffs 
and their officers and mi- 
niſters, as for avoiding of 
extortion, crimen expilatio- 
nis, which in holy writ, in 
that imprecation againſt 
God's enemies, 1s called a 
couſening ſin, * Let the ex- 
tortioner confume that he 
hath, and let the ſtranger 
ſpoil his labour :” wherein 
you ſhall find the ſtatute 
of 23 H. 6. cap. 10. made 
for avoiding of extortion, 
perjury, and oppreſſion, 
which are for the moſt part 
linked together, herein 


very well and juſtly ex- 


pounded, 


nere, et emptori inprim 
neceſſario ; cingit enim ny 
ſolum enſe vocationis, ad 
vicloriam compenſaticyi; 
recuperatione ſcilicet of 


valorem, reportandam, ſs ſe 
ſcuto etiam ad liberum i. pe 
nementum & hereditatm 1 
propugnanda per formulun 1 
Propellendi (apud nos, jr 6 
voy de Rebutter) qui Ii , 
titulus (ni me fallo) wh. 2 
gie curioſus et curics ezre 1 
gius. Lecto tamen bu a 
caſu, plus in fe haben " 
momenti quam diffculiatis 4 
mecum conſenties, p 
13. Proxime acted : 
caſus de Beawfagpe, tan | 
ut indemnes fint Viceci- 0 
mites eorumque mini in, pl 
quam ad extortionem er- * 
dicandam (crimen exfili- 
tionis, quod in ſacris ſeri: 
turis in imprecatione ils 
in inimicos Dei nalin, 8 
illagutans nuncupatur, i. 1 
laqueet expilator quicguis - 
eſt illi, et diripiant et: N 
tranei laborem illius): ut 
etiam ſtatutum de 23 K 1 
6. cap. 10. in extortion, F 
perjurium et oppreſunen - 
editum (que plerungue ii. 
ter ſe concatenantur) . 4 
time explicatum habes. 1 
re 
14 


14. Deinit 


14. Deinde ſequitur ca- 
„de Denbawd, de con- 
redendo tales de circum- 
fantibus ad affiſas, ut me- 
lius expediantur explora- 
tones; quo tam Vicecomi- 
tes & miniſtri ſui, quam 
partes, attornatt et ſolici- 
tatores ſui monendi ſunt, 
ne machinatione ſeu confæ· 
deratione aliqua, directè 
del indirefte, liberos te- 
nentes iniquos & nimis a- 
micos circumſtare, vel do- 


lo malo tales aſcribi faci- 


ant, in ſubverſionem veri- 
lalis et juſtitiæ, et atium 
perutile de 35 H. 8. c. 6. 
illudendum: ingens ſiqui- 
dem hoc eft crimen, et gra- 
u nuldta, carcere, aliaque 
pena exemplari plecten- 


aum. 


15, Caſus de Lofield 
tt [20.] de Clun, reſerva- 
tones reddiluum ſuper di- 
miſlonibus ad terminum 
annorum, &c, trattat, & 
ſuomodo exponentur , et 
bs evolvant omnes neceſſe 
et quia omnibus fere in- 
tereſt. 

16. Proximus eſt caſus 
Ariburi Legat, contra de- 
Populandam eccleſiam et 
rempublic* coronam, to- 
zamgue banc nationem, 


Pretextu literarum pa- 
You, V. 


To the READER. 
14. Next followeth Den- Dentauc's caſe 


bawd's caſe for the juſt 
and due granting of tales 


de circumſtantilus at the 


aſſiſes for the better ex- 
pedition of trials; where- 
in as well the Sheriffs, 
and their miniſters, as the 
parties, their attornies 
and followers are to be 
warned, that by no prac- 
tice or confederacy, direct- 
ly or indirectly, they pro- 
cure not partial and affect- 
ed freeholders to ſtand in 
view, or by any ſhift to 
be packed on the tales, 
whereby truth and juſtice 
may be ſubverted, and the 
neceſſary act of 35 H. 8. 
c. 6. ſiniſterly abuſed, for 
that is an high offence, 
and to be punithed by a 
grievous fine, 1mpriſon- 
ment, and other exemplary 
puniſhment. 

15. Lofield's and [20. 


Clun's caſe, touching re- 


ſervation of rents upon 
leaſes for years, &c. and 
how the ſame ſhall be con- 
ſtrued, -neceſlary to be 
known of all men, becauſe 
in effect it concerneth all, 


16. Then followeth Ar- 


: | 
thur Legat's caſe, againſt 


the robbing of church and 


commonwealth of the crown 
and of the country, by 
colour of peſtilent patents 


of 


Lokeld & Cluns 


Lega.'s caſe, 
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Pilfold & Chey- 
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To the READER, 


of thieviſh concealments. 7entium peſtiferarm 4 


175 18. After that Pil- 
fold and Cheyney's caſe, 


concerning the true and 


The Mayot of 
Lynn's eaſe. 


ted. 65. 8. 


legal manner of the al- 
ſeſſing and enquiring of da- 
mages, &c. a neceſſary 
kind of learning, for that 
many errors, the cauſes of 
expence and delay, have 
been therein often com- 
mitted, 

19. Next cometh the 
caſe of the Mayor and Bur- 
geſſes of King's Lynn, in 
the county of Norfolk, 
wherein is well diſcuſſed 
what ſhall be deemed in 
law the true name of the 
corporation in ſubſtance, to 
the end that bonds, cove- 
nants, leaſes, grants, or con- 
veyances be not, in reſpect 
of too much niceneſs and 
curioſity therein, againſt all 
honeſty and juſt dealing, 
impeached and overthrown. 
And to ſay the truth I find 
not in any of our books from 
the beginning of the reign 
of E. 3. until the reign 
of E. 6. that any bond, 
Jeaſe, grant, or conveyance 
have been overthrown by 
judgment, in reſpect of 
the miſnaming of the cor- 
poration, but after a 


window was once opened, 
it is 4 wonder to conſider 


præ dabundarum de tori, 
concelatis. 


17, 18. Caſus de Pil. 


fold et de Cheyney de 494 


legalique modo dannorim 
taxanderum, et Inquire. 


dorum, neceſſario admudun 


genere erudilionis, eo qu 


errores (diſpendii et ail. 
noms cauſe) in illis fre 
quentes fuerunt. 


19. Inde tili etcumt 
caſus Majoris & Binn. 


ſium de Linne Regis, i 


comitatu Norfolciæ, 1 
bene diſceptatur quid i 
lege dicitur verum cum. 
rationis nomen, ne oblivd- 
tiones, pacta, dimiſſme; 
conceſſiones, et inſtrument, 
cura nimis de ſricis et a. 
riofitate, contra jus ont 
et fidem, impediantur i 
enerventur. Et, ut e. 
rum profitear, in nullo a. 
dicum noſtrorum inven, 
ab initio regni Edw, 4.4: 


que regnum Ede. 6. bi: 


gationnm, dimiſſunn, 
conceſſionum five inn. 
mentorum vel unum, M: 
le nominatæ corporationi 
cauſa, irrilum fudican: 
feneſtella vero ſemel & 
perta, qualia arrepia jt 
erunt lumina a cirpoit 
tionibus tam ſpiritual 
quam lemperalilus, in 


4 
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To the READER. 


queſtiones et in lege ac- 
tiones, ad annullando ſui 
ipſorum di miſſiones, conceſ 
ſones, et inſtrumenta, in 
nocumentã quamplurium et 
ruinam multorum, male 
nominationis prætextu, mi- 
rum eſt cogitare, immo bo- 
nos omnes dolet memorari: 
ſed motos præſtat com- 
ponere fluctus. Tum et, ut 
referatur hic caſus, in 
cauſd fuerunt pax et quies 
tam occupantium et alio- 
rum qui ſub corporatio- 
nibus aliquid fibi vendi- 
cant, quam et illarum, de 
| pactis aliiſque rebus eis 
babitis, ut res magis va- 
leat quam pereat. 


21. Habes item caſum 
de Oſborn, ubi copioſe 
decernitur, quando ver- 
ba male et incongrue La- 
ina, &c. deſtruunt, vi- 
tiant, vel aduihilant bre- 
dia, inſtrumenta, chartas, 
ſcripta, vel recorda, et 
quando non. 

22. Caſus de Read et 
Redman, agit de ſum- 
nonitione et ſeparatione, 
quo invenies ubi mors par- 
ts ſeparate deſtruet bre- 
ve, et ubi non; et ubi 
nonnunguam mors unius 
ſuerentium, licet non ſe- 
paretur, non deſtruct bre- 
de originale, Sc. 


what light hath been 
taken by corporations both 
ſpiritual and temporal, 
by queſtions and ſuits in 
law, to avoid their own 
leaſes, grants, and con- 
veyances to the hindrance 
of multitudes, and undoing 
of many, under colour of 
miſnaming themſelves, it 
rieveth good men to te- 
member; ſed mztos præſtat 
componere fluttus. And this 
caſe is reported for the 
ſurety and quiet as well of 
their fermors and others 
claiming from them, as 
of themſelves, for eſtates, 
covenants, and other 
things made unto them, 
ut res magis valeat quam pe- 
real, 

21, Then have you Oſ- 
born's caſe, wherein is at 
large reſolved, where falſe 
or incongruous Latin, &c. 
ſhall abace, vitiate, or make 
void writs, ſpecialties, char- 
ters, deeds, and records, 
and where not. 


22. 
man's caſe, concerning 
ſummons and ſeverance, 
wherein you ſhall find, 
when the death of the 


party ſevered ſhall abate 
the writ, and when not, 
and in ſome caſes where 
the death of one of the 
plaintiffs, though he be 


not 
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not ſevered, ſhall not abate 


R. Smith's caſe, 


Three caſes on 
the ſtatute of 
le wers. 


Seroop's caſe, 


the original writ, &c; 

23. Richard Smith's 
caſe, in what caſe a Quare 
1mpedit lieth de meditate, 
Sc. eccleſic. 


- 


24. 25, 26. Then ſhall 


you read certain reſolutions 


upon the ſtatutes and com- 


miſſion of ſewers, a neceſ- 
ſary kind of learning to be 
known, but more neceſſary 
(I aſſure you) to be put in 
due execution : and that 
by colour thereof a private 
be not privily intended, 
when the public 1s openly 
pretended, And in thoſe 
caſes is well diſcuſſed what 
the Commiſſioners of Sew- 
ers may juſtly and ſafely do 
by their wiſdoms and diſ- 
cretions. 

27. And laſtly Scroop's 
cale, touching a point of 
revocations, very neceſſa- 
ry to be known, for that 


revocations are grown fo 
frequent: and the reſolu- 


tion of this one point may 
prevent many controver- 
lies that might have grown 
out of them, and that moſt 
commonly between bre- 
thren and others near of 


blood and alliance. 


If any do marvel, that 


(ſeeing the matter of every 
particular cale doth reſt 


in a narrow room, and 
that my manner of report- 


22. Rithardi Smith, 
caſus eſt de Quare impetit 
de medietate, Sc. eclefig, 


24, 25, 26. Evolves 
deinde quædam judicia in 
ſtalula et commiſſunes d 
ſeweris, genus dofiring 
notu perutile, execution 
vero debitæ ut demandare- 
tur multo mag is nec, 
nec prælextu inde priva- 
tum fit occulte deſignatun, 
dum publicum aperte pre. 
tenditur. Hliis etiam coſ. 
bus bene diſſeritur, quid 
Commiſlionarii de Seweri, 
fide et indemniter ex torun 
prudentia & arbitria 6 
gant. 


27. Caſus denique & 
Scroop articulum de rev 
cationibus tractat, eo ms: 
gis notu dignum, quod rt 
vocationes adeo nunc /un 
frequentes: et hujus ſul 
articuli deciſio mullis lui. 
bus abinde orituris, fl. 
rumque inter fratres & 
alios ſanguine & affinitd: 
Proximos, obvium eat. 
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$i mirum cui piam d 
deatur (cum caſus d. 
Jjuſque parlicularis mai. 
riam anguſtæ circum} 


bant meta, 6 ! elch. 
h 


nes pro more adeo com- 


pendioſa fit, Jummam 
referens tottus didi ex 
und parte ſcorſim, et fic 
diciſim ex allerd, ini- 
num ſemper ſumens ab 
ebjeflionibus, et in u- 
dicio et ſententid Curie 
fnem faciens, que mi hi 
videtur optima relations 
methodus) qua de cauſa 
caſuum modo editarum 
nonnulli ita profuſe ſe 
extendunt ; in prompiu 
cauſa eſt (a me tamen 
non approbata) nimirum, 
prepterea quod quæſtio- 
nes vel ob jectie nes pro 
Iribunalt ortæ, pariter ac 
argumenta e codiciþus 
ſumpia, alieque in lege 
authoritates abundant. 
Et, vero verius dicam, 
plures queſtiones ex rei 
pondere quam e di ſſicul- 
tate caſus enaſcuntur; 
nunguam enim novi mag ni 
moment: caſum pace agi, 
Plurimis non adbibitis 
exceptiombus in retarda- 
tronem fudicii. Antiquus 
le argumentandi mos ad 
ſeptum curiæ per ſervientes 
ad legem et juriſconſultos 
guos apprenticios VICAMmus 
Prorſus immutatur. 1. 
li vix unquam bbrum 
vel authoritatem no mi- 
nalim produxerunt, ut 
videre eft in 40 E. 3, c. 
ſed eft tenus, Sc. vel 
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ing is ſummary, relating 
the effect of all that was 
ſaid of the one ſide by it- 
ſelf, and ſo likewiſe of the 
other, beginning ever with 
the objections and conclud- 
ing with the reſolution and 
judgment of the Court, 
which J hold to be the beſt 
order of relation) wherefore 
divers of theſe Reports are 
drawn into ſo great a 
length; the cauſe is appa- 
rent, though I allow not of 
it, that the queſtions or ob- 
jections moved at the bar, 
and the arguments drawn 
from books, cafes, and 
other authorities in law 


be ſo many, and to ſay 


the truth, many queſtions 
are railed rather our of the 
weight of the matter than 
the difficulty of the caſe: 
for J never ſaw any caſe 
of great value proceed 
quierly without many ex- 
ceprions in arreſt of judg- 
ment. The ancient order 
of arguments by our Ser- 


jeants and apprentices of 


law at the bar is altoge- 
ther altered, 1. They ne- 
ver cited any book, cale, 
or authority in particular, 
as is holden in 40 E. 3. 
&c. bur eft tenus ou agree 
in nr'e liures, ou eſt tenus 
adjudge in termes, or ſuch 
like, which order yet 
remains in moots at the 
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To the READER. 


bar in the Inner Temple to 
this day. 2. Then was the 
citing general, but always 
true in the particular; and 
now the citing 1s particular, 
and the matter many times 
miſtaken in general. 3. In 
thoſe days few caſes in law 
were cited, but very pithy 
and pertinent to the pur- 
pole, and thoſe ever pinch 
moſt ; and now in ſo long 
arguments with ſuch a far- 
rago of authorities, it can- 
hot be but there is much 
refuſe, which ever doth 
weaken or leſſen the weight 
of the argument, This 
were eaſily holpen, if the 
matter (which ever lieth 
in a narrow room) were 
firſt diſcerned, and then 
that every one that argueth 
at the bar would either 
ſpeak to the purpole or elſe 
be ſhort, 


But ſeeing my deſire 
is and ever hath been 
that the counſel learned, 
and conſequently the par- 
ties, might receive ſatis- 
faction, for which cauſe 
all the counſel, that have 


argued in the caſe to be 


adjudged, ought to give di- 
ligent attendance and at- 
tention on thoſe days When 


ſimile, qui modus in quaſs 


tionibus arguendis (qua- 
vocamus moots le barre) 
in Interiori Templo bucuf 
que retinetur. 2. Lo lem. 
Poris annotatio fuit gene. 
ralis, vera autem ſemper 
in particulari; hodie, econ. 
tra, annotatio eſt particy- 
laris, multoties vero abs 
re in generali. 3. Tunc ra- 
riſſime prolati fuernnt ca- 
ſus fi non apte et ad rem, 


(et hii arcem queſtionis 


invadunt) nunc vero it 
prolixis admodum argu- 
mentis de farragint au. 
thoritatum compoſitis, 
multa male oppoſita m- 
ceſſe eft, que ſemper ar- 
gumentationem vel infir- 
mant vel inficiunt. Huic 
facillime remedium ap- 
Poneretur, fi res (que 
agrum minus latum occu. 
pat) prius nota futral, 
et deinde unuſquiſque cui 
ſam pro tribunali tralla. 
turus, vel congrua d 
ſuccincta eloqueretur, 
Quoniam vero, nili 
in volis eſt ſenpergut 
fuit, tum juriſconſuli 
tum partibus ſatisfacert, 
(quamobrem juriſconſu 


tos fingulos, qui cauſan 


diſcutiendam aiſputavt- 
runt, ſedulo attenaere al 
intereſſe oportet, diebus 
argumentationum fudi- 


cum, diu ante public 
| ſtatults 
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flatutts et prefixis.) Hac 
de cauſi (cum mei ipfius 
ft labor et res non fine 
fructu ſuo) caſus majo- 
ris momenti fuſius retuli, 
unmam totius vel ob- 
egi del diſcuſſi com- 
pleftens : metailicus la- 
men haud dubio exper- 
lus eſſe poteſt, qui venas 
fecundiores invenit 

ſeclatur, quanquam, mi- 
nes et infacundiores 
tenorat, circa bas enim 
fortaſſe materiam ſupera- 
bit opus. Hoc tantum a 
juiſperitis univerſis ca- 
rendum adjiciam, (cum, 
1 germauus legis ſenſus 
apprebendatur, diſcepta- 
ticnes ſug eniterentur, 
in meliorem juſtitie ad- 
muiſtration:m) ne faci- 
ant quod fit plane imuf- 
tha : illum enim ſentio, 
qu textum, codicen, 
jeu in lige authoritateia 
a proprio ſua ac genuino 
intellegtu ſive torque fi- 
de invertit, vel ad veri- 
latem aliquam confirman- 
dum, peccare in juſti- 
tram diſtributivam, cujus 
99 ſuum cuigue tribue- 
re. Hit dinique (qui ip- 
a argumenta vidd voce 
{mul ac ddultu geſtuque 
vivorum, in juſtitiæ jede 
palamgue in foro, pro- 
mncaaa audiverunt) ne- 
wicquam ercdint, illo 
j%* ſpoliart decure, cum, 


the Judges do argue, which 
are ever publicly long be- 
fore appointed, and pte- 
fixed on certain days. I 


have for that purpoſe (the 


pains being my own, and 
the matter not without 
ſome fruit) in the caſes of 
greateſt conſequences made 
the larger report, compre- 
hending the effect of all 
that was objected and re- 
ſolved; and yet he may be 
a good miner that findeth 
and followeth the main 
veins, though he diſcover- 
eth not the ſmall and un- 
valuable fillets, for there 
peradventure materiam ſu- 
perabit opus. This only 
I will add as a caveat to 


all the profeſſors of law. 


ments ſhould tend for the 


fiading out of the true 
judgment of law, for the 
better execution of juſ- 
tice, that therein they 
commit not manifeſt 10jut- 
tice ; for I am of opinion 
that he that wreſteth or 
miſapplieth any text, book, 
or authority of the law 
againſt his proper and ge- 
nuine ſenſe, yea though 
it be to confirm a truth, 
doch againſt diſtributive 
Juſtice, which is to give 
to every one his own. And 
let not thoſe that heard the 
arguments themſelves ut- 
tered viva voce, With the 

2 4 counte- 


that ſeeing their argu- 
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countenance and geſture of 
living men in the feat of 
juſtice | in open court, fear 
that when they ſhall read 
them privately in a dead 
Jetter, it will want much 
of the former grace: for 
though I confeſs that habet 
neſcio quam energiam viva 
Vox, yet when they 
ſhall read the effect of all 
that was ſpoken at large 
at ſeveral times by ſever- 
al perſons, at the bench, 
and at the bar on either 
part, of many and divers 
matters collected and unit- 
ed together, and reduced 
ad idem, concerning every 
particular point, it will 
eaſe them of much labour, 
and conduce much to the 
ſettling of their judgment, 
and that, if I be not de- 
ceived, not without a ſty- 
dent's delight. 

And for that 1 am in- 
treated to ſhew as well 
the times when the Regil- 
ter, the Mirror of Jul- 
tices, Glanvill, Britton, 
Fleta, the Tales, or Nove 
Narrationes, Old Natura 
Brevium, Littleton, - and 
other books of the laws 
now extant were publiſhed, 
and where the authors 
themſelves appear not in 
thoſe books, who were the 
authors of the ſame; as 
alſo the antiquity of Ser- 
jeants at law.; for their 


mor tuo charactere, prida. 
tim lefia fuerint, licet e. 
nim habeat neſcio quan 
energiam viva Vox, ſum- 
man amen omnium, utrin. 
que a viris diverſis variiſ. 
que vicibus dz tribunali it 
pro tribunalt fuſius dich. 
rum, cum perleperint, 


Jummam dico rerum multy- 


rum, immo inter fe diſpa. 
rium, recolleftarum, uni. 
tarum, et ad idem reduc- 
tarum, de articulo quoli- 
bet particulari, fad 
proculdubio fibi ſui erint 


ſudores menteſque magis 
firme , et in hits (niſi fal. 


lor) fludioforum erit dt. 
lectatio non modica. 


Quippe quum me voll 
narrare tam tempora e. 
ditionum Regiſtri, Spect- 
li Fuſticiariorum, Glan. 
ville, Fletæ, Novarim 
Narrationum, Littleton, 
aliorumque de lige l. 
brorum modo extantiun, 
guigue condiderunt la 
quorum authores in libri 
ipſis non extant, qual 
antiquitatem fer vientiun 
ad legem, nonnul i, rogt 
taverunt : ut babeant 
quo quieſcant, cdu 

imprimis Regiftrum be. 


/cripia 
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ſripia ve brevia origt- 
nalia juris municipalis 
comprebendens, librum de 
lege eſſe vetuſtiimum; ca- 
ſus enim e codice et archi- 
vis de anno 26 Edu. ter- 
t, lib. Afiſ. pla. 2 4. e- 
vincit mani feſtè, brevia 
originalia Aſiſæ ut et alia 
trevia et originalia in uſu 
fuiſe ultra omnem homi- 
rum memoriam, (hoc eſt, 
quorum inflitutio, vel re- 
cordatione, vel lectione, 
vel ex ſcriniis oftendi non 
puleſt ) multo ante devitiam 
banc regionem: que qui- 
dem hic ſolummodo percur- 
10, eo quod eadem in Pro- 
mio Tertio mei Commen- 
tarii copioſe magis adno- 
avi, et quoad poſſum ite- 
rationem minus gratam e- 
vilare conor. Quin et li- 
ber iſte nominatur Regiſ- 
num Cancellariæ in ſta- 
tuto Weſt. 2. cap. 24. 
9uta Cancellaria eſt tan- 
quam officina juſticiæ, unde 
vrevia originalia univerſa 
emanant, Cujus de au- 
thore, vel potius de au- 
tboritate, audi Bractonum 
b g. trat“ De excepti- 
ouibus cap. 17. fol. 413. 
Breve quidem cum fit 
formatum ad fimilitudinem 
regule Juris, quia brevi- 
ter et Paucts verbis inten- 
one proferentis exponit 


ſatisfaction they ſhall under. 


ſtand, that firſt the Regiſ- 
ter, Which containeth the 
original writs of the com- 
mon law, is the ancienteſt 
book of the law; for the 
book-caſe and record of 
26 E. 3. lib. Af. pl. 24, 
proveth directly that origi- 
nal writs of Aſſiſe and other 
original writs had been 
time out of mind of man 
(that is, the beginning 
whereof cannot be known 
either by rememberance, 
reading, or record) long 
before the Conqueſt, where- 
of I give here but a light 
touch, for that I have cited 
the ſame more at large in 
the Preface to the 3 Part of 
my Commentaries, and 1 
avoid as much as I can un- 
pleaſing iterations: and 


this book is called Regi- 


ſtrum Cancellariæ, in the ſta- 


tute of W. 2. cap. 24. be- 
cauſe that the Chancery is 
tanguam officina juſticiæ, all 
original writs iſſuing out of 
that court; now for the au- 
thority thereof, Bracton ib. 
G. fra De Exceptionibus 
cap. 17. fol. 413. faith thus, 
6 Breve quidem cum ſit forma- 
tum ad ſimilitudinem regulæ 


juris quia breviter et paucis 


verbis intentionem Proferentis 
exponit et explanat, fe 
cut 


7 Plowd. Sz. a. 
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cut regula juris rem quæ eſt, 
breviter enarrat, Sc. Sunt 
guædam formata ſub certis 
caſibus de curſu et de communi 
concilio totius regni conceſſa et 
approbata, que quidem nulla- 
tenius mutari poterint abſque 
conſenſu et voluntate eorum.” 
Now joining both thoſe 
authorities together, a man 
may ſafely conclude, that 
this book 1s moſt ancient 
and of greateſt authority. 
] confeſs, that by force of 
acts of Parliament in ſuc- 
ceeding ages, divers other 
writs original in caſes newly 
happening are (as appear- 
eth in the ſame) added 
thereunto. And of theſe 
ancient writs, I will ſay (as 
Sir Thomas Smith a Secre— 
tary of State ſaid) that all 
the Secretaries in Chriſten- 
dom may learn of them to 
expreſs much matter in few 
and ſignificant words. 


For the Mirror of Juſti- 
ces, Speculum Juſticiar', the 
moſt of it was written as 
long before the Conqueſt, “ 
by the ſame appeareth, and 
yet many things were added 
thereunto by Horne a learn- 
ed and diſcreet man, (as it 


et explanat, ficut 22 
Juris rem que eſt breviti- 
enarrat, Sc. Suntquedim 
formata ſub certis caſhus 
be curſu et de communi 
concilio totius regni em. 
ceſſa et approbata, que 
quidem nullatenus mutari 
poterint abſque conſenſu it 
voluntate eorum. inis 
igitur hiis authoritatibu 
connexis, concludere licet 
hunc eſſe librum tum anti- 
quitatis tum authoritatis 
maxima + Virtute auten 
attorum comitialium, ſecu- 
lis ſubſequentibus, varia 
alia brevia originalia in 


caſibus recentioribus emer- 


gentia (ut in eo liqut) 
annetfi: fateor. Et dt 
hits antiquis brevibus di- 
cam (quod dixit Them 
Smith eques auratus dive 
quinetiam Elizabeth uu. 
per Reginæ ab epiſtali:) 
Secretarios Chriſtiani orvis 
untverſos, rerum cone. 
riem paucis et ſign fcaiivi 
verbis exprimere, ex ii 
poſſe diſcere. 
SpeculumFuſticiariorum 
quod attinet, maxima ts 
parte literis conſignalun 
fuit, gente hac nondin 
ſubacta, ut ex illo pe pi 
cuum oft : caterum {i 
ferunt) multa adjecta fie. 
runt per Horne virum e. 


is ſuppoſed) in the reign of ruditum ſatis ei prudenten 


E. 1. 7 


ſub regno Eaw. 1. 
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Clanvilla ſcripft reg- 
zunte Hen. 2. ut in libro 
ug conflat : qualem ſe 
refit, Prefatio in O#tav- 
wm meum librum ( Hiſto- 
riam continens mea ſenten- 
tia leu dignam plane e- 
docet, Et circa id tem- 
pus codicillus de Veteribus 
Tenuris editus fuit. 


Braftonus (ut alibi no- 
tavi) circa Hen. 3. regnt 
finem commentatus eſt. 

Britonus opus eruditum 
compoſuit, idemque anno 
5 Edw. 1. promulgavit, 
per mandatum Regis Ed- 
ward. 1. ( Juſtiniani noſ- 
tri) prout in 35 Hen. 6. 
apparet; cujus tenor ſe 
habet ſub nomine Regis, 
languam ab illo confedtus, 
pro mori Fuſtiniani Inſti- 
tutionum, quas ſibi arro- 
gat Juſtinianus, ab aliis 
let ſtrudtæ fuerint, Iſte 
Joban. Brilonus fuit Epiſ- 
opus Herefordenſis, ſum- 


ma et recondita in lege 


communzs ſcientia, orna- 
mento profeſſions ſuæ fin- 
gulari, et ſibi ſecuritate, 
et ſolatio optimo. Vide 
Stamford” Prærogativa 
Regis 6 & 21, 

Feta, opus per erudit- 
um aliquem juriſconſultum 
quam optime compoſi- 
lum, cui in carcerem, 


Concerning Glanvill, he Glanvil. 62. 
wrote in the reign of H. 2. 40 peer 
as appeareth by this book; 
and what he was, it appear- 
eth in my Preface to my 
Eighth -book, a hiſtory in 
my opinion worthy the 
reading. And about the 
ſame time was the treatiſe 
called the Old Tenures 
made. ö 

Bracton, as elſewhere I 
have noted, wrote about 
the end of the reign of H. 3. 

Britton compoſed a learn- 
ed work, and publiſhed the 
ſame in 5 E. 1. as appeareth - 
in 35 H. 6. by the com- 
mandment of E. 1. (our 
Juſtinian) the tenor whereof 
runneth in the King's name, 
as if it had been written by 
him, anſwerable to Juſti- 
nian's Inſtitutes, which 
Juſtinian aſſumeth to him- 
ſelf, although it were com- 
poſed by others. This J]. 
Britton was Biſhop of He- 
reford, and of great and 
profound judgment in the 
common laws, an excellent 
ornament to his profeſſion, 
and a ſafety and a ſolace to 
himſelf. Vide Stamford, Pr. 
R. 6 & 21. 
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Fleta, is a work well 
written by ſome learn- 
ed lawyer, who being 
committed to the priſon "a 
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the Fleet had leiſure to 
compile it there; and there- 
fore ſtyled his book, by the 
name of the Fleet, Fleta, 
and concealed his own name 
as in the preface to his 
work appeareth; the au- 
thor thereof is unknown; 
but it appeareth in his 
book that he lived in the 
reigns of King E. 2. and E. 
3. Vide lib 1. cap. 20. ſet. 
Qui ceperunt, lib. 2. cap. 66. 
fe. Item quod nullus. But 
of the certain time when it 
was firſt publiſned (for per- 
adventure it had additions 
afterwards) there is ſome 
queſtion made: but in the 
ſeeking after this, I find 
that this book took the 
name of the priſon of Fleet, 
and that the Fleet priſon 
took the name of the river 
running by it, the Fleet. 
The book entitled Nove 
Narrationes, vouched and 
allowed in 39 Hen. 6. 30. 
by learned Priſot and his 
companions Juſtices of the 
court of Common Pleas, 
by the name of the Tales, 
was publiſhed about the 
reign of King Edw. 3. 
And Old Natura Brevi- 
um afterwards in the 
reign of the ſame King, 
for fol. 100. b. the ſtatute 
of 5 E. 3. c. 12. is call- 


ed Le novel flatut' : but 


To the READER. 


qui Fleet dicitur, ablegay 
ſcribendi otium fuit ble 
ſatis, ideoque librum ſium 
ſecundum Fletæ denoming, 
lionem, Fletam appellanit, 
et nomen ſuum ſuppriſy, 
ut in operis ſui proenis 
conſtat: author 1taque 
ejuſdem. incogyitus it: 
quem tamen ſub Ed. 2. 
& Edw. 3. viguiſſe Ile 
ejus dilucide oſlendit. Vide 
lib. 1. cap. 20. ſedd. Hu 
ceperunt, lib. 2. cap. 66, 
ſet. Item quod null. 
De tempore autem in qu 
primum editum fuit (quia 
nonnulla poſiea acteſ:- 
runt) dubitatur : (att: 
rum, in hoc perſcrutands, 
librum iſtum a career 
Fleta, Fletam ved ab 
amniculo præ ter- laben 
fic appellato, nomen ſir- 
titum fuiſſe reperio. 
Codex qui inſcribitur 
Nove Narrationes, in 1 
H. 6. 30. per dofiut 
Priſat & ſocios ſucs dt 
Banco Juſticiarios, ſib 
nomine Narrationum, ni. 
moratus et apprebalus, 
juxta initium regni & 
gis Edw. 3. in itil 
produit : tum et w 
multo poſt, Vetus Natar 
Brevium, Rege tc 
gubernante ; nam f. 100. 
b. ſtatutum 5 Law. 3. 
cap. 12. novum tali 
nuncu. 


To the RE AD ER. 


run ur; exinde ta- 
mn multa illi annexa 
ſunt: de libro hoc An- 
thonius Fitzherbert eques, 
in Prommio ad trattatum 
um de Natura Brevium, 
ditit, “ Et auxy pur cel 
intent et purpoſe, fuit 
compoſe, per un ſage et 
diſcreet home, un liner 
appell Naturd Brevium.” 

Liber Forteſcue de Lau- 
abus Legum Angliæ, ſub 
lege Hen. 6. confectus 
fut, multa ledtu imprimis 
digna in ſe habens : idem 
ztiam pro titu'o et jure 
Regis Hen. 6. ſupremi ſui 
{omini ad ſceptra Angliæ 
tenenda librum conſcripfit, 
quem poſtea ex veritalis 
conſcientia relrattauit ; 
quorum uterque apud me 
ſunt: Et in hoc laudem 
fingularem meruiſſe vide- 
tur, quod illorum pars 
nulla fuit qui ſuos amaſ- 
Jent errores, ſed inventa 
ſeme! veritate, facile ſuc- 
cubit, Ne Fohannes For- 
teſcue fuit eques, & prin- 
apalis Angliæ Juſticiarius 
*t poſimodum Dominus 
Cancellarius Anglie con- 
flitutus fuit ; et in hodt- 
er num uſque diem magni 
et ejus poſteritas, 


fince, additions have been 
made thereunto, Of this 
book Sir Anthony Fitzher- 
bert in his Proem to his 
Natura Brevium ſaith as 
followeth. © Et auxy pur 
cel intent et purpoſe, fuit com- 
Poſe per un ſage et diſcreet 
home un lure appel Natura 
Brevium.” 


Forteſcue de Laudibus Le- 
gim Angliæ; this book was 


written in the reign of King 


H. 6. in commendation of 
the laws of England, con- 
taining withal much excel- 
lent matter worthy the 
reading : he wrote alſo a 
book in detence of the title 
of King H. 6. his ſovereign 
lord and maſter, to the 
crown of England; but 
after, out of truth and con- 
{ſcience retracted the ſame, 
both which I have : wherein 
he deſerved ſingular com- 


mendation, in that he was 


not amongſt the number of 
thoſe qui ſuos amaſſent errores, 
but yielded to truth when 
he found it. This Sir John 
Forteſcue was Lord Chief 
Juſtice of England, and 
afterwards Lord Chancellor 
of England, and his poſte- 
rity remain in great and 
good account to this day. 


Stathom's 
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See the Preface 
to Co. Lit. but 
note therein di- 
vers errors. 


days. 
toman a civilian and ca- 


To the READER, 


Stathom's Abridgment, 
firſt publiſhed in the reign 
of King H. 6. by Stathom, 
a learned lawyer of that 
time : and the Abridgment 
of the Book of the Aſſiſes, 
publiſhed alſo about the 
lame time, but the author 
thereof is unknown, 

Littleton's Tenures, a 
baok of ſound and exqui- 


fite learning, comprehend- 


ing much of the marrow of 


the common law, written 


and publiſhed by Thomas 
Littleton a grave and 
learned Judge of the court 
of the Common Pleas, 
ſome time of the Inner 
Temple, wherein he had 
great furtherance by Sir 


John Priſot Lord Chief 


Juſtice of the Court of 
Common Pleas, a famous 
and expert lawyer, and 
other the ſages of the law 
who flouriſhed in thoſe 
Of this book Ho- 


noniſt in his Commentary 
de verbis feudalibus, verbo 
feudum, giveth his cen- 
fure; with what charity 
or diſcretion, judge learn- 
ed reader: Stephanus 
Paſaverinus excellenti wir 
ingenio, Sc. libel- 
lum Anglicanum, 


Ni hi 


Stat homi Compendim 
a Stathomo 7 uriſcon ſul] 
imo, regnante Hey, 6. 

rimo editum fuit: |; 
Libri Aſſiſarum epiim 
Jjuxta id temporis etiam i 
lucem prodiit, author ver 
ejuſdem ignotus eſt, 


Littletoni Tenure, (re 
condit e quidem et exquiſite 
literature liber, legis con- 
munis quaſi medullas ipſa 
complectens) a Thoma Li. 
tletono, viro graviſſm 
pariter ac in lege perii;: 
imo, Judice Placitorm 
Communium, (quondam ! 
ſocistate Interioris Jen. 
pli) compoſure fuerunt u 
promulgate; cui ad 
mento non parum fuit D.. 
minus TFobannes Prijit 
Curie ejuſdem Fuſticiariu 
Principalis, vir jun 
conſultiſſimus, aliique lgi 
ſagaciſſimi ea temfpeſtal 
forentes. De hoc lib 
Hotomanus, juris civil 
et canonici peritus, con- 
mentario ſuo de vert 
feudalibus, veròo feudun, 
cenſuram facit, ſed qu 

charitate vel prudent”, e. 
ruditus lector fit judes: 
Stephanus Paſaverinu 
excellenti vir ingenio, &. 
libellum mibi Anglicanum, 

Littletonun 


To the R 
Littletomum dedit, quo feu- 


forum Angiicanorum jura 
exponuntur, ita incondile, 
abſurde et inconcinne ſerip- 
tum, ut facile apparet ve- 
rum efſe quod Polidorus 
Vrgilius in Anglicand Hij- 
ſorid ſcribit, ſtultitiam in 
o libro cum malitia & ca- 
lumniandi ſtudio certare.“ 
De Hotomano & authore 
ſuo merito dicam hoc et non 
amplius dicam, ** Volentes 
eſe legis Doctores, non in- 
telligentes neque que loqu- 
untur, neque de quibus af- 
firmant :” Miſſes igitur fas 
ciamus in numerum illorum 
qui vituperant que ig- 
norant.“ Scelus ſiguidem 
et periculum manifeſtum 
ef, juriscivilis peritos vel 
canoniſtas (ſatis notum lo- 
quor, & fuſtis de cauſis 
aut de jure municipali An- 
gliæ, quod non profitentur, 
ſcriptitare, aut in ignotos 
dicere calumniam. Cerio 
certius ridiculum, et audax 
mmis in me foret, ſi (quo- 
nam parte ego parvulam 
juris civilis et canonici, 
auxilio nonnullo perutili 
et adjumento adhibito, 
evolvi) de illis vel in illd 
ſtatim ſeribere aggrede- 
rer. Illorum autem pa- 
gine adeo manifeſtis re- 
fertæ ſunt erroribus, ut 
verum iſtorum machi- 


E A D E R. 


Littletonum dedit; quo feu- 
derum Anglicanorum jura 
exponuntur, ita incondite, 
abſurde et inconcinnè ſcrip- 
tum, ut facile apparet ve- 
rum eſſe quod Polidorus Vir- 
gilius in Anglicans Hiſtoria 
ſcribit, ſtultitiam in eo libro 
cum malitia et calumniandi 
ſtudio certare.” Of Hoto- 
man and his author I may 
Juſtly ſay, and will ſay no 
more, Volentes efſe Legis 
Doftores, non intelligentes 
neque que loquuniur neque 
de quibus affirmant,” and 
therefore let us leave them 
among the number of thoſe 
gui vituperant que ig nor- 
ani.” It is a deſperate and 
dangerous matter for civi— 
lians and canoniſts (I ſpeak 
what I know, and not 
without juſt cauſe) to write 
either of the common laws 
of England which they 
profeſs not, or againſt them 
which they know not. Sure 
I am, it were a ridiculous 
attempt and enterprize 
in me (that becauſe I con- 
feſs I have read ſome lit- 
tle part of the civil and 


canon laws, and that with 


ſome good aſſiſtance and 
help) by and by to 
write either of them, or 
againſt them. But their 
pages are ſo full of palpa- 
ble errors and groſs miſ- 

takings, 
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To the RE A DER. 


takings, as theſe new au- 
thors are out of charity pi- 


tied, and their books out 


of our judgment caſt away 
unanſwered. Alas, our 
books of law ſeem to them 
to be dark and obſcure; 
but no wiſe man will im- 
pute it to the laws, but to 
their ignorance, who by 
their ſole and ſuperficial 
reading of them cannot 
underſtand the depth of 
them. I will not ſharpen 
the nib of my pen againſt 
them, for that I pity the 
perſons, and wiſh they had 
more diſcretion for that I 
honour their profeſſion. 
And for Littleton's Tenures 
I affirm and will maintain 
It againſt all oppoſites what- 
ſoever, that it is a work of 
as abſolute perfection in its 
kind, and as free from er- 
ror, as any book that I 
have known to be written 
of any human learning. 
And the poſterity of this 
ſage of the law (unto whom 
he is a great ornament) 
doth flouriſh unto this day : 
of whoma man of great 


excellency in his profeſſion 


hath juſtly ſaid that he 
was a famous lawyer, 
to whoſe Treatiſe 
of Tenures, ſaith he, the 
ſtudents of the common 
laws are no leſs behold- 


4 minum, 


natorum ex charitatꝛ wi. 
ſereamur, et illorum libel. 
los (dato reſponſe) c. 
ſulto rejiciamus, At f lh 
naſtri de legi quaſ en 
matici & obſcuri illis d. 
deantur; ſapientes illi 
legibus noftris haud vii 
vertent, quin immo ini. 
tiæ ſciolorum iſtorum qu 
fuperficiem ſolam lym 
vix dum penitrarunt, ite 
que ſenſum earum req. 
ditum intelligere neſcun 
Sed in illos calamum 10 
acuam; miſeret me h.. 
& giſcreling 
eſſe velint opto, profi. 
onem enim illorum in b. 
nore habeo. Littlm 
Tenuras quod attinet, bi 
affirmo & contra rf. 
gantes quoſcunque ram 
faciam, opus eſſe ſu g. 
nere adeo obſolute prritt 
Honis, adeoque de en. 
ribus liberum, atque 0: 
quod aliud mibi niun 
humanam trattans trui- 
tionem. Et bujuſce vin, 
legis peritiſſimi, iſt 
ritas (cui magno fuit ils 
ornamento) ad hunt uf 
que diem vigeſcit : qui 
vir, profeſſione ſud max 
ime egregius, non it 
rito appellavit . Juriſpen. 
tiſſimum, Sc. ad ji 
Tratftatum de Tenuris(il 
quit) legum communi 

| it wat JA 


Rudieff, haud alter quan 
Juris civilis ſtudieft ad J 
tiniani inſtitutiones, con- 
flaunt.” 

Fitzherberti Compendi- 
um elaborate 
uit et in anno 11 Hen. 
g. 4 Fitzherberto tunc Ser- 
z inte ad Legem editum: 
idem aliud etiam com po- 
ſuit opus, cui nomen ez 
Natura Brevium, exq ui- 
ſtum ſans & accurate 
ſructum, & anno 26 Hen, 
$. divu gatum ab eodem 
tunc Domino Antonio Fil- 
berberto Egnite, Judice 
curiæ Placitorum Commu- 
num. AJdem non muito 
fot, Tractatum ſuum de 
Eirenarcha condidit : cui 
Judices (ut ex reſcriptis 
haut ) vitio dederuut, quod 
eo aſſeruit Eirenarchas ex 
commiſſione ſu ad audi- 
endum et terminandum fe- 
temas, Ec. poteſtatem 
babuiſſe, bomicidium ta- 
men ex malitid prepenſi 
audire et determinare non 
potuiſſe, quod (inter alia) 


Eirenarchas per legem poſſe 


facile affirmabant, 

1 

. Dialogus inter ſacre 
. Tbecligiæ Dactorem et 

; gie communis Studio- 

f {criptus fuit ab authore 

1 


appeliato S. Germin, vir 
Vol. V. 


To the READER. 


collectum 


ing than the civilians to 
Juſtinian's Inſtitutes. 


Fitzherbert's Abridg- 
ment was painfully and e- 
laborately collected, and 
publiſned in the eleventh 
year of K. H. 8. by Fitz- 
herbert then Serjeant at 
Law : and he wrote alſo 
another book called his 
Natura Brevium, an exact 
work exquiſitely penned, 
and publiſhed in the fix 
and twentieth year of Hen. 
8. when he was Sir Antho— 
ny Fitzherbert Knight, one 
of the Judges of the court 
of Common Pleas: about 
the ſame time he wrote his 
. Treatiſe of Juſtices of the 
Peace ;wherewiththeTudges 
(as I have ſcen it reported) 
found fault, for that he 
therein affirmed that theJuſ- 
tices of Peace having by 
their commiſſion authority 
to hear and determine felo- 
nies, - &c. could not hear 
and determine murder, 
which (amongſtorhers) they 
clearly over ruled that Jul- 
tices of Peace lawfully 
might do“. ä 

Doctor and Student, a 
book writtef in 23 H. 8. 
dialogue-wiſe, between a 
Doctor of Divinity, and a 
Student of the Common 
* Law, the author's name 

A 2 WAS 


xvili 


* Tuſices of 
Peace are but a 
novel inſtitution, 
and unknown do 
the common 
law. 

Ergo qu&#re. 


To the READ ER. 


was St. Germin, a diſcreet 
man and well read, I aſſure 
you, both in the common 
law, and in the civil and 
canon laws alfo. 

A Book intitled a Trea- 
tife made by Divines and 


others learned in the laws 


of this Realm, concerning 
the Power of the Clergy, 


and the Laws of the realm, 


publiſhed in the time of 
King Henry 8. and after 
the fix and twentieth year 
of his reign; for therein 
the act of Parliament made 
in that year is mentioned, 
which book I have. 

The ſmall Treatiſes con- 
cerning the manner of 
keeping Court Baron and 
Leet, &c. Modus ſenendi 
Hundredum, c. Returna 
Brevium, Charta Feodi, &c. 
and Ordinances for Fees in 
the Exchequer, were all 
publiſhed in the end of the 
reign of King H. 8. 


The book called the Di- 
verſity of Courts, was com- 
Piled after the 21 year of 
H. 8. for the ſtatute of ar 
H. 8. for reſtitution of 
goods upon indictment, 
&c. is recited, fol. 117. a. 


Stamford, this book 
containeth two parts, one 
of the Pleas of the Crown; 


fine dubio prudente & ii 

tum municipalis tum d. 
vilis c canonici ſatis pe- 
rito, 


Liber, qui inſeribity 
Tractatus a Theologis & 
aliis juris patrii peritis 
de poteſtate Cleri, e 4. 
Legibus hujus reg ni, em . 
ſus fuit ſub H. 8. peſt an. 
num vicefimum ſextum ſul 
cepli regiminis, nam in 
codem actum Parliamer- 
tarium ejuſdem anni me. 
moratur ; qui liber pens 


Minores illæ commen- 
tationes de Modo tenen 
Curiam dominicalem et ci. 
ſum Franciplegii, &. 
Modus tenendi Hundt. 
dum, Sc. Returna Br. 
vium, Charta Feodi, Er. 
et Ordinationes pro Feodi 
in Scaccario, in exit tt 
ni Hen. 8. compoſite fit 
runt, | 

Liber inſcriptus Cur- 
arum Diſtinctio, ab am 

viceſimo primo Regis l. 
8. collectus fuit : ſtalulun 
enim de 21 H. 8. de ., 
titutione bonorum, ſuit 
indittamento, &c. fol. 11}. 
a. recitatur. 

Stamfordi liber i l. 
membris, unus dt calf 
corenam attingeniiu, 

„ alitr 1 
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alter, non ita grandis, de 
Prerogativis Regits : cœ- 
terum poſterior prius vul- 
gatus fuit per Villielmum 
Stamford, Equitem et Ju- 
ticiarium Curie Placito- 
rum Communium, quon- 
dam e ſacietate Hoſpitii 
Craii, virum legiim mu- 
wicipalium conſultiſimum, 
cujus poſteri hodie vigent. 

Perkins, commentari- 
olum quoſdam legum patri- 
arum titulos trattans, ſcite 
& literate confettum, reg- 
nante E. 6. per Jobannem 
Perkins Juridicum, a no- 
bis Utter-barrifter didtum, 
e ſocietate Templi Interio- 
ris, emiſſum fuit. 

Miſſa non faciam Sum- 
marium illud Statutorum, 
et in magnum Fitzberberti 
Compendium Indicem, nec 
Librum Intrationiim, per- 
commode et laborate ( hoc 
mibi credas) collecta et 
edita ſub Regind Marid, 
præſertim duo priora, in 
oblecbationem et auxilium 
non mediocre legis ſtudio- 
forum, per Willielmum 
Raſtall graviſſimum de 
Communi Banco Fudicem, 
et virum ſtrenuum et ſum- 
mopere induſtrium congeſ- 
ia, multa tamen extunc 
et flatutorum Summario 
et libro Intrationiim ac- 
Ceſſerunt * quem etiam 


the other of a leſſer volume, 
of the Prerogative of the 
King; but the later was 
firſt publiſhed by Sir Wil- 
liam Stamford, Knt. ſome- 
time of Gray's Inn, a man 
excellently learned in the 
common laws; whoſe poſ- 
terity proſper at this day. 


Perkins, a little treatiſe 
of certain titles of the com- 
mon laws, wittily and learn- 
edly compoſed, and pub- 
liſhed in the reign of King 
E. 6. by John Perkins an 
Utrer-barriſter of the Inner 
Temple. 


I cannot pretermit the 
Abridgment of the Sta- 
tutes, and the Table to 
Fitzherbert's great Abridg- 
ment, and the Book of 
Entries, profitably and 
painfully (1 aſſure you) ga- 
thered and publiſhed in the 
reign of the late Queen Ma- 
ry, but ſpecially the firſt 
two, tending very much 
to the eaſe and furtherance 
of the profeſſors of the law, 
collected by William Raſ- 
tall a reverend Judge of 
the court of Common Pleas, 


and of great induſtry; ma- 


ny things have been ſince 
added both to his Abridg- 
ment of Statutes and to 

A a 2 the 
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the Book of Entries, who 
originally was allo the au- 
thor of the book called the 
Terms of the Law. 

The Lord Brook's A- 
bridgment, firſt publiſhed 
in anno 16 Reg. Elia. This 
was gathered by Sir Robert 
Brook, Knight, Chief Jul- 
tice of the Court of Com- 
mon Pleas, for his private 
uſe, and was publiſhed long 
after his deceaſe; a worthy 
and painful work, and an 
excellent repertory or table 
for the year-books of the 
law: ſed ſatius eft petere fon- 
tes quam ſectari rivulos, 

Plowden's Commenta- 
ries, conſiſting of two parts, 
both of them learnedly and 
curiouſly poliſhed, and pub- 
hſhed by himſelf, the one 
in anno 13 Reg, Eliz. and 
the other in the 21 year of 
the ſame Queen, works (as 
they well deſerve) with all 
the profeſſors of the law 
of high account. The au— 
thor was an ancient appren- 
tice of the law, of the 
Middle Temple, of great 
gravity, knowledge, and 
integrity. 


The Lord Dyer's book, 
containing the fruitful and 
ſummary collections of that 
reverend father of the 


habuit authorem liber a 
Expoyfitione vocabulorum 
Juridicorum. 


Domini Brook Compen. 
dium editum fuit in ann 
16 Regine Flix. Co 
ſtrudtum fuit a Roberto 
Brook Equite, Fori Placi. 
torum Communium Juſti- 
ciario Principali, uſui ſio 
proprio, et in lucem pris 
non prodiit quam author 
ipſe cbdormiverat; pre- 
clara quidem lucubratio, 
et codicum legis repertiri- 
um perquam utile ; * Sed 
ſatius eſt petere fontes 
quam ſectare rivulos,” 

Commentaricrum Plot. 
prima et item altera part, 
tam literaiè quam limat: 
polite, a ſeipſo emiſſe 
fuerunt, prima in an 
13 Reg. Eliz. ſecunda an, 
21. ejuſdem Regine, ape. 
ra (ut bene merentur) aput 
legiimm profeſſores ſinguiis 
imprimis magui £j1imata, 
Habuerunt authorem vi. 
rum juriſperitum (que 
Apprenticium wocamus) 
multa etate proveclum, 
focietate Medii Templi, er- 
imiæ gravitatis, ſcieniis, 
et integritatis. 

Domini Dyer liber, u. 
tiles fimul ac compendic- 
ſas comprebendit obſer- 


vationes reverendiſſu 
ill 


To the READER. 


Alius legum patris Fac. 
Dyer Equitts, aftionim 
Communium Curie Capi- 
talis non ita pridem Juſti- 
ciarius, in utilitatem et 
meditationem ſuam pro- 
priam diſignatas; quas 
author ipſe forma qua 
nunc ſunt publicari nun- 
guam cogitavit: verum 
g uaies poſt obitum eus in- 
vente anno 25 KRegine 
El. zabethæ prælo commiſ- 
ſe fuerunt, quarum qui- 
dem origo manu ſua pro- 
tria conſcripta penes me 
et. 

Collectanca denique Ma- 
giſtri Lambard de Eire- 
narcharum Officio, metho- 
aice digeſta, juxta finem 
regni Elizabethæ Reginæ 
publica devenerunt, 


dervientitim ad Legem 
ontiquitatem quod attinet, 
ex libro de Fuſticiariorum 
Seculo dilucid? paict lib. 
2, cap. Des Loiers (abi de 
[egibus bujus regni et e- 
juſdem miniſtris multo 
ante ſulſugetionem agi- 
lur)quod Servicntes ad Le- 
gem antiguilis nominaban- 
ur Narratores, i. Conn: 
eors ſeu Counteurs, quia 
brevis originalis mate- 
ram, et ip mum ſec- 
4 e 4 fundamentum com- 
ptectitur narratio, ex 
aud, ſuaſi ex parte dig- 
Were, ſuam mituali 


law Sir James Dyer, Kut. 
late Chief Juſtice of the 
Court of Common Pleas, 
for his private uſe and re- 
membrance, and never in- 
tended by him in this form 
to be made public; but 
were as he left them im- 
printed after his deceaſe in 
anno 25 Reg. Eliz. the very 
original whereof, written 
with his own hand, I have, 


Laſtly, Maſter Lam- 


bard's Collection of the 
Office of Juitices of the 
Peace, methodically writ- 
ten, was publiſned towards 
the end of the reign of 
Queen Elizabeth. 
Concerning the antiquity 
of Serjeants at Law, it is 
evident by the book of the 
Mirror of Juſtices, lib. 2. 
cap. Des Loiers, which 
treateth of the laws of 
this realm, and the mi- 


niſters thereof, long before 


the Conqueſt, that Setjeants 
at Law were of ancient 
times called MNarratcrcs, 
Countors, or Counieors, be- 
cauſe the count or decla- 
ratioa comprehended the 
fubſtance of the original 
writ, and the very foun- 
dation of the ſuit, of which 
part, as of the worthielt 
A a 3 they 
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To the READER, 


they took their denomina- 
tion, and is all one in ef- 
fect, with that which in 
the civil law is called Libel- 
lus : and they loſt not that 
name in the reign of King 
E. 1. as it appeareth by 
the ſtatute of W. 1. c. 29. 
an. 3 E. 1. for there he is 
called Serjeant Countor, 
Serviens Narrator : and by 
the ſtatute Articuli ſuper 
Chartas cap. 11. anno 28 
E. 1. < Neſt my a inten- 
der que home ne point aver 
counſel des Countors et des 
. ſages gents pour lour do- 
nant,” where, under this 
word Countors, Serjeants 
at Law are included; and 
until this day, when any 
proceeds Serjeant, he doth 
count in ſome real action 
at the bar of the Court of 
Common Pleas; and under 
theſe words (ſages gents) 
are included Apprentices 
at law : but ſince the reign 
of E. 1. they have always 
been called Servientes ad 
Legem for their good ſer- 
vice to the commonwealth 
by their ſound advice in 
law; and as in ancient 
time, they that preſerved 
and kept the peace were 
called Servientes Pacis or 
ad Pacem, ſo theſe men 
are called Servientes Legis 
or ad Legem or in Legibus, 


tors) Servientes ad Legen 


ſunt demonſtra tionem gig 
revera idem eſt quod in 
jure civili Libellus: mw 
nomen iſtud tempore F. 
primi amiſerunt, ut in 
ſtatuto de M. 1. cap. 29. 
an. 3 E. 1. liquet, nam ibi 
appellatur Serviens Nar- 
rator : et per ſtatutum Ds 
Articulis ſuper Chartas, 
cap. 11. an. 28 E. 1, 
«© Neſt my a entend:r, que 
home ne poet aver counſell 
des Countors, et des ſoges 
gents, pour lour donant ,” 
uh in hoc vocabulo (Coun- 


includuntur, et ad hunt 
uſque diem, cum ad Servi- 
entis gradum quiſquam ro. 
cetur, in atttone aligus 
reali ad ſeptum Curie Pla- 
citorim Communitim nar- 
rat: et ſub hiis vocabuli 
(ſages gents) incluguntut 
furiſperiti, quos Apprent- 
cios dicimus, Sed à len. 
pore Regis Ed. 1. bu: 
que, ob præclara ſia i 
rempubl. præſtitæ ſerv 
per conſilia plena prudtu. 
tie et fidelitatis, Servienlis 
ad Legem didi futrun; 
guemadmodum enim fect: 
lis retroattis, qui paieil 
conſe: vabant Servitnie 
Pacis, vel ad Pacem, W 
cabantur, haud aliier lu 
Servientes Logis vel ad li. 
gem, vel in L.gibis, of. 


p ' wth! 
nomi nantur. A Veli, 
100 


1% trafatu de Speculo 
Juſticiariorum ubi ſupra, 
Counteurs Servientes in 
patriis legibus periti de- 
ſcribuntur, populo ad ac- 
tiones ſuas pronunci andas 
et defendendas uſque ad 
ſententiæ examen pro Ho- 
norario ſuo deſervituri; 
rum officia hid" præ- 
clari depinguntur. Hoc 
magnam antiquitatem Ser- 
vientium ad Legem de- 
nonſtrat. Inter pla- 
cita de Parliament” tent 
apud Aſbering anno 19 
Edward 1.“ in inſigni illo 
caſu Thome de Weylond, 
dicunturServientes in Legi: 
bus et conſuctudinibus Au- 
gliæ experti, Sc. et in fin- 
gulis noſtris libris de anni: 
et terminis, a primo, de 
ulis fit mentio; ut in 1 E. 
3. 22. Serjeant le Roy, Sc. 
et in 1 E. 3. fol. 16. de 
Apprenticio fit mentio; at- 
que ex hoc verbo (appren- 
dre) dicitur Apprenticius, 
quia eſſe debet appriſe en. 


am per prælectionem, in 
Hoſpitio illo Curiæ cujus 
e ſocietale eſt, ſuper ſtatu- 
tum habitum, manifeſt? 
mndicavi:, et Servienti 
gradu proximus ęſt. Quin 
et denominatio bujuſmo- 
di antiqua admodum eſt, 
et fic teſiatur, “ Rotulo 
Parliamenti in craſtino 


la ley, camgue efus periti- 


To the READER, 


Se. And in that ancient 
treatiſe of the Mirror of Juſ- 
tices wb? ſupra, Counteurs 
are deſcribed to be Ser- 
jeants ſkilful in the law of 
the realm, which ſerve the 
common people to pro- 
nounce and defend their 
actions in judgment, for 
their fee, whoſe duty is 
there excellently deſcribed. 
This proveth the great an- 
tiquity of the Serjeants at 
Law. Inter placita de Par- 
tiament” ten!” apud Afhering 
anno 19 E. 1.” in that great 
caſe of Thomas de Wey- 
lond it 1s faid, Servientes 
in Legibus & conſuetudinibus 
Anglia experti, Cc. and 
in all our books of years 
and terms from the begin- 
ning there is mention made 
cf them; as in 1 E. 3. 22. 
Sergeant le Roy, Sc. and 
in 1 E. 3. fol. 16. there 
is mention made of an 
Apprentice; and he is call- 
ed an Apprentice of the 
law, of this word (ap- 
prendre) for that he ougnt 
to be appriſs in la ley, 
and hath manifeſted the 
ſame by open reading upon 
ſome {ſtature in that Inn of 
Court whereof he is few, 
and is next in degree un- 
der a Serjcant. And this 
appellation is very ancient, 
and ſo is proved, “ Rotu- 
lo Pariiamenti in craſtino 


Aa 4 Epiphaniæ 


To the RE AD ER. 


Epi pbaniæ anno 20 E. 1. 
Rot. 5. in doerſe: the 
act ſayeth, De Atturna- 
tis et Appreniicits, Do- 
minus Rex injunxit Fo: 
banni de Mettingham & 
ſociis ſuis, quod ipſi per eo 
rum diſcretionem, pro vide- 
ant et ordinent certum nu— 
merum de quolibet comitatu, 
Sc.“ And fo is farther 
proved by a record, “ in- 
ter communia placita tenta 
in Huſtingo London, die Lu- 
ne in f. to Sancti Clementis 
Pape, anno regni E. 3. 
poſt Congueſtum 23. vi. 
die Jovis proxime ante fej- 
um Sandti Gregorit Pape, 
anno Domini 1348. Fgo 
Johannes 7. avie _ Armiger 
lego animam meam Deo, Sc. 
Item lego omnia tenementa 
mea cum ctnidus perli- 
nentiis que hade in parte 
auſtrali in parcchid Santti 
Andrea, c. Alicie ux- 
ori mea ad tolum termi- 
num vitae ſug; et quod 
poſt deceſſum praditie 
Alicig, lotum illud Hof- 
pittum in quo JApprenti- 
cii legis habitare ſolebant, 
er exec! ed 
ſuperſtites 
vendatur, 
euna 


1 fucrint, WC 
» . quod de pe- 
nde periepta unus 


Capellanus idoucus pro 
anima mea, Sc.  cele> 
grand, dummes Pecu- 


mos, | 


Epipbaniæ anno 20 E. 1. 
Not. 5 u dorſo: 1 4 U 


fic je habet, «De Atty 


natis et Appre' liciis, Do. 
minus Rex mjuxit Yohend 
de Meltingbam et ſui 
ſuis, quod igſi per trum 
diſcretionem provid-ant et 
orainent certum numerun 
de quolibet comitatu, 6, 
Et fie ulterins aſfirmatu- 
ex archivis, ** inter commu- 
nia placita tenia in Huſtia- 
go London. die lung in fel: 
10 S. Clementis Pape, ani 
regni E. 3. poſt Conqueſrun 
23. VIZ, die fouls proxin: 

ante fejtum Santi Grapes 
Pape, anno Dom. 1340. 
Ego Fohannes Tavis ar 
mig er lego animam men 
Dee, Sc. Item lego omnia 
tenementa mea cum ont 
bus pertinentiis que habts 
in parte auſtrali in pam 
chid Sancti Andreg, Et. 
Aiciæ uxori meæ ad totum 
{erminumwvite ſuæ; et quo 
Poſt deceſſum predicie Al- 
cg, totum illud 45 cia 
in quo Apprentictilgis la- 
bitare ſolelaut, per eutli. 
teres me 6, 5 5 555 eile 
ſuerint Sc. bur, (l 
GUO 100 ae Nd i 77 EY * 


BUS pro eine 
celebrand', di mY pear 
nia illa perſevera verih 
venialur, Item lego 19141 
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to cum tribus ſhopis poſt 
deceſſum i pſius Alic & ad fa- 
bricam Eccleſ* S. Andrea.” 
Fx hoc monumento tria 
colligo ; prim' de antiqui- 
tate Apprenticiorum le- 
ois, quod des C ancel. 
larie in vico Hi borne, 
modo Heſpitium Tavit 
ante annum 23 E. 3. 
(arciter annas 264. re- 
tro elapſos) antiquilus 
fuerat hojp:tium curie. 
in quo legts Apprenlicii 
tempus ſolebant impen- 
dere. 2. De antiquitate 
vero barum adaium 
Cancel ariæ nomine rec- 
tins diflarum Hoſpiium 
Tavii 3. Quod ſuper 
boc teftamentum, ae ca- 
fuin 21 R. 2. Tit. Deviſe 
Fitzb. 27. fudicium fere- 
batur, quod remanere 
tenzmentt prefate Alicie 
ad terminum vite ſuæ 
legati, ad Necterem ec- 
cle de Hotborne & 
ſucceſſeres ſurs ſpecta bat. 
Tumet 39 E. 3. f. 47. b. 
in Quod ei deforceat, In- 
gieby, Serv ens ad Les em, 
gui tenenti conſulebat, 
excepticnem hanc inten- 
cebat, breve iſtud (in- 
qui) fundamentum habet 
reerdum, volumus igi- 
"ur cogatur petens re- 
cerdam (a quo breve hoc 
Penget) in - certicudine 
veponere, & in caſu at- 
uncle & Scire facias 


nia illa per ſeveraverit, 
inveniatur. Item lego 
totum illud tenementum 


in quo inhabito cum tri- 
bus ſhopis, poſt deceſſum 
rpfius Alicie, ad fabricam 
eccleſæ Santi Andreæ.“ 
Our of this record I ob- 
ſerve three things; firſt, 
for the antiquity of ap- 
prentices of the Jaw, that 
the houle of Chancery in 
iolborn now called Tavie's 
Inn, had been of ancient 
time, betore the three and 
twentieth year of E. 3. 
(which is about two hund- 
red ſixty and four years 
paſt) a houſe of Court, 


wherein the apprentices of 


the jaw were wont to 1n- 
habit. 2. For the anti- 
quity and true name of the 
Houſe of Chancery, right- 
ly called Tavie's Inn. 3. 
hat upon this will the 
caſe in 21 R. 2. Tit. De- 
viſe, Fitzh. 2 was ad- 


judged, that the remain- 


der of the houſe deviſed to 
the faid Alice for life, 


belonged to the Parſon of 


the church of Holborn 
and his ſucceſſors. And 
in 39 E. 3. fol. 47. b. in 
a Quod ei deforceat, In- 
gleby Serjeant, of coun- 
{el with the tenant, took 
this exception; this writ 
(ſaith he) is founded up- 
on a record precedent, and 
therefore we pray, that 

the 
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To the READER, 


the demandant may put 
the record (whereupon this 
writ dependeth) in cer- 
tain, and in caſe of at- 
taint and Scire facias 
(which depend upon re- 
cords) the tenant ſhall 
have oyer of the record: 
Wilby and Skipwith. 
This was never any ex- 


ception in this place, but 


we have heard it often- 
times amongſt the appren- 
tices in houſes of Court, 
And concerning appren- 
tices of law thus much 
ſhall ſuffice, 

The manner of the crea- 
tion of Serjeants is alſo 
moſt ancient; for it is by 
writ, which is commonly 
found in very ancient re- 
giſters, and continued to 
this day in this form, 
Rex, Sc. Willielmo Her- 
le, ſalutem quia de 
adviſamento concilii noſ- 
tri ordinavimus vos ad 
ſtatum & pradum Servi- 
entes ad Legem, in quin- 
dend Sanfli Michaelis 
proxim futur, ſuſci pi- 
end, vobis mandamus fir- 
miter injungentes, quod vos 
ad ſtatum & gradum præ- 
dicdtum ad diem illum 
in form prædict ſuſci- 
piena* ordinetis & præ- 
parelis: & hoc ſub pæna 
mille librarum. Teſte me- 
ipſo, c. Wherein for the 
dignity of him, it s 


(que a recordis enden 
tenens auditum rei 
obtinebit : Milly & Skip. 
with, Fujuſmodi excep- 
tionem hoc Joci nunquan 
novimus, cæterùm inter 
Apprenitcios in bſpiti 
curiæ frequentem audii. 
mus. De Appreniciis ſali 


Modus creand: Seu, 
entes item antiquiſhmu; 
eſt enim per breve, quid 
in regiſtrorum vetiſiſſ. 
morum pleriſque inven- 
tur, et in hunc diem in. 
olevit, ſub bac fern; 
Rex, Sc. Willie] Hal 


ſalutem: quia de adv: 
ſamento concilit noſtri ord: 


navimus vos ad ftatun 
& gradum Servientis a 
Legem, in quindend Sandi 
Michaelis proxim' fut, 


ſuſcipiend', vobis mat 


damus firmiter iut 
gentes quod vos ad alu 
& gradum prædictun a 
diem illum in fornũ pre. 
died ſuſcipiend ordines 
et preparetis : et hut ſub 
Pena mille librarum * 
te meipſo, Sc. Uniti 
ejus bonorem obſerva 


eſt. 1. Quoda Rege, 4 


adviſamem 
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adoiſamento concilii ſui 
inde, evocatur. 2. Per 
breve Regis. 3. Breve 
Ad in plurali numero 
ad eum ablegatur, voca- 
}ulo vobis, dignitatis ar- 
gumento fingulari. ©* 4. Ad 
flatum et gradum Servien- 
ti; ad legem” vocatur. Et 


in ad commitiali de 8 


Hen, 6. cap. 10. de Ser- 
diente dicitur, cum fta- 
tum eundem in ſe ſuſcipit: 
t in acto Parliamentario 
4 8 Ede. 4. cap. 2. A! 
creation des Serjeants del 
Ley, &c.” et creatio dig- 


nitatem ſemper intelligit. 


Verum interea eft, quod 
didum breve in Regi/- 
tram excuſum non inſe- 
ritur, haud ſecus atque 
brevia ad promovendun 
alguem in Baronem reg- 
ni, vel ampliorem digni 
tatem, eo quod iſtiuſmo- 
vi brevia ſunt originaliter 
de gratia Regis tantum- 
nado; & que ad uſus 
publicos in Regiſtro im- 
primuntur, originaliter de 
jure Regis. De voca- 
tonts ejus celebritate, de 
capitto, patlio, capillari, 
aluſque inſignibus, de ap- 
paratu epulorum lautiſſi- 
Mo, de auris annulis e- 
rogalis, de miniſtris, ali- 
ue magnificis de more 
(fremonits, ad propoſi- 
tam quaſtionem non at- 
linentibus, vel verbum 


to be obſerved. 


that behalf, 


2. By the 
King's writ. 


3. The writ 


is directed to him in the 


plural number, wobis, a 
ſpecial mark of dignity. 
4. That he is called ad ſta- 
tum & gradum Servientis 
ad Legem: and in the 
act of Parliament of 8 
H. 6. cap. 10. of the 
Serjeant it is ſaid, when 
he taketh the ſame ſtate 
upon him: and in the 
act of Parliament of 8 E. 
4. Cap. 2. Al creation des 
Serjeants del Ley, c. 
and creation 1s ever ap- 
plied to dignity. But it 
is true that the ſaid writ 
is not put into the printed 
Regiſter, no more than 
writs to call any to be a 
Baron of the realm, or of 
higher dignity, for that 
thoſe writs originally are 
only de gratid Regis; and 
ſuch as are publiſhed in the 
printed Regiſter are ori- 
ginally de jure legis. Of 
the ſolemnity of his call, 
viz. his hood, robes, 
coif, and other ſignificant 
ornaments, of the great 
and ſumptuous feaſt they 
make, of the rings of 
gold they give, of their 
attendants, and other great 
and honourable ceremonics, 
I purpole not at this time 

(being 


1. That 
he is called by the King by 
advice of his council in 


xxiii 


i 
1 
bi 
\ 
r 
: 
' : 
* = . 
1 
} 
* : 
F 
! : 
o 
49 
1 
wy 

4 

£ 

4 l 

""n 
þ 7 
is 
- 1 
11 

bl * 

bi N 

{ f 
; a4 

41M 
1 d : 
1 ' 

\ [ 

[ ' 
11 
. 

7 * 

"7 
? 
T ( 
'E 4 
* ! 
n 4 
Ml 4 11 
1 i 
U p 
4! f 
off 1 N 1 1 
« * 
N 1 
* 
N * 
7 y 
| l 
1 ; 9 
| 1 
. 
4 + 
f } 
* no 
t 


oO 0 
= Ty 


— 


2 — 
— — 


— — 


8 — Mn 
— 
Ac 


—— 
"NPR 


* 
22 — — 
3 — — 


> . 


OS — 
— — 


— — _ - 
J® 


— — 
— 


— . — 
e 


— - ——— 
_ 8 —— — — 


——— ——— — — 
— — — — — 


3 , 


= 79 
— 


— —— — 


K — 
— 2 


— 
— 


— . 
— — 


— 
— 


— - — 
- an — — — 


— 


— — — 


Note, a Ser- 
jennt at law had 
formerly prece- 
dence not only 
of the Maſters 


in Chancery, but 


even of the 
King's Attorney. 


To the READER. 


(being not pertinent to the 
queſtion I have in hand) 
to write any thing at all. 

Their ancient reputation 
is (I aſſure myſelf) the 
better continued, becauſe 
they without the leaſt al- 
teration continue the anci- 
ent habits and ornaments 
belonging to their ſtate and 
degree : for moſt common- 
ly the ancient reverence of 
any profellion vaniſheth 
away with change of the 
ancient habir, albeit the 
newer be more coſtly, 
courtly, and curious. And 
in the act of Parliament of 
24 H. 8. cap. 13. he (hav- 
ing both ſtatum & gradum) 
hath the precedency of di- 
vers that fit on the high 
Bench in a court of great 
eminency“ in Weſtminſter- 
hall: but ſecing there is no 
remedy given by law for 
precedency, I (dealing on- 
ly with matters in law) 
mean not to meddle with 
it: and albeit I have 
learned more of the anti- 
quity of this ſtate and de- 
gree in the ſchool of ve— 
nerable antiquity; yet 
hereof thus much for this 
time ſhall ſuffice : et (haud) 
valeant qui contabulatis men- 
daciis antiquitatem ſuperſtru- 
Unt. 


quidem dicere non ftw 


Honorem eorum ant. 
quum diuturniorem (fi 
credo, eo quod veſts i 
inſgnia ſtatui et grad 5: 


ſuis olim ſolita, nulla ju. ne 
repta immutatione, hid: en 
uſurpant ; plerunqu + all 
nim fit, antiguan 60500 nl, 
gue ordinis cionitaten a6 
 evaneſcere una cum tv. i «i 
timenti imyutatione, jt U 
licet magis pretioſum, 1? 
licum, et ſplendidum ilu I 
novitium. In atto Pa. Wi" 
liam de 24 H. 8. 1,” 
(/uſcepto tum ſlatu tum C 
grads) multos aſſeſs Wh.” 
ſublimis tribunalis in 7 
curid ſummæ eminenlie 9 
in Aul N eſtmonaſlen. / 
enſe precedit : ſed in lu Wi? 
falcem immittere 1 


cum de precedendo itt 
nullum conſtituit remed- 
um, et mibi res ff un 
lege tantum. De flaw 
hujus et gradus antiqu- 
tate in venerands rn 
antiquarum ſcboli pits 
didici : ſed de hac re, i 
ſatis ſuperque: *et(baw) 
valeant qui contabulati 
mendaciis antiquitatem i 
perſiruunt,” 


9 * 


To the READER. 


Ex Servientibus hiiſce 
tanquam e ſeminario juſ- 
tie, cooptantur Judi- 
res; nullus enim niſi Ser- 
views Subſellis Regii, ſive 
afionim communium Ju- 
dex, vel Capitalis Baro 
gactarii, conſtitui poteſt, 
we in hoſpitiorum Servi- 
min ad Legem umum vel 
alterum ſe conferre poteſt, 
miſt qui prius ful! Ser viens 
ad legem ; non enzm Judi- 
am del Juſticiariorum 
Hoſpitium dicitur, Hoſ- 
dium Servientium ad 
Lezem + nodi enim Ba- 
renes Scaccarii, hos qui 
n ſuerunt de gradu 
de la coife, (a- loguimur) 
judices tamen vicem ege- 
runt, in hoſpitits curiæ, 
quorum fuerant ſocii, re- 
ſediſſe, et ex more Ap- 
prenticiorum legis veſtitos 
fuiſe, 

Tandem vobis fit ani- 
mus, per ſuaſum me ha- 
beo, caſus illas evolven- 
di, quos adhuc tantum 
euſaſtis, et * tempus eſt 
veritatis et juſtitie ſanc- 
ta adire penetralia : da- 
lelicam igitur ſtudioſo, 
ut, cum leftionis incre- 
mento, magis magiſque 
in boc ſtudio dele&atio- 
nem exopto, que adi- 
um ad venerabilem {ci - 
nam augendam dat fa- 
alnum, {quem, ex ali- 


Of theſe Serjeants, as 
of the ſeminary of juſtice, 
are choſen Judges; for 
none can be a judge, ei- 
ther of the court of King's 
Bench, or of the Common 
Pleas, or Chief Baron of 
the Exchequer, unleſs he 
be a Serjeant; neither can 
he be of either of the Ser- 


Jeants Inns, unleſs he hath 


been a Serjcant at Law; for 
it is not called Judges or 
Juſtices Inn, but Serjeants 
Inn; for I have known 
Barons of the Exchequer 
(that were not of the coif, 
and yet had judicial places 
and voices) remain in the 
houſes of court whereof 
they were fellows, and 
wore the habit of appren- 
tices of the law. 


But I perſuade myſelf 
you defire to read the caſes 
whereoi I have given you 
a taſte, & Zempus eft veri- 
tatis & gjuſtiis fſanc- 


ta adire penctralia: and 
therefore here will take 
my leave of the good 


{tudent, to whom I with 
with his increaſe of read- 
ing more and more a de- 
light in this ſtudy, an ex- 
cellent means to attain un- 
to auginentation of vener- 
able knowledge (which 
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To the R E A D E R. 


is one of the ends of my 
labours) not knowing what 
better thing to deſire for 
him; and conclude with 
this diſtich and direction. 


is, ſtatui ſudorum mn. 
rum finem) neſciens qu 
melius majuſve ei well, 
hoc itaque diſticbo et on. 
filio rem conficiam, 2 


Diſcendi modus eft dum te neſcire videbis : 
Diſce, ſed aſſiduè, diſce, ſed ut ſapias, 


Tit 


The Caſe of SUTToN's Hoſpital. 7s" 


Mich. 10 Jac. 1 Rot. 574+ 
In the King's Bench. 


Mad. ff. TE it remembered that heretofore, that is to ſay Full. Ch. HiR. 
in the term of the Holy Trinity laſt paſt, before lib. 10. p. 65,66. 

the lord the King at Weſtminſter came Simon Baxter, Gent. 
by George Cuppledick, his attorney, and brought here into 
the Court of the ſaid lord the King, then being there his cer= Ae Gazi 
tain bill againſt Richard Sutton, Eq. and John Law, Gent. Frelpifs, ICS 
in the cuſtody of the Marſhal, &c. of a om 5 3 _ Rich fue. 
there are pledges of proſecuting, to wit, John Doe and Ricn- ae 
ard Roe, which aid bill followeth in theſe words, ſſ. Mid- 25 ary 2 e - 
deſex, ſſ. Simon Baxter, Gent. complaineth of Richard Sut<_ — 
ton and John Law in the cuſtody of the Marſhal of the Mar- ee. 
ſhalſea, of the lord the King, being before the King himſelf, se g Ava 
of that, that they, on the zoth day of May, in the 10th year of, Ao a. 
the reign of the lord James, now King of England, with force A A in. 
and arms, &c. the cloſe and houſe of him the ſaid Simon, 

tis to ſay, a capital meſſuage, with the appurtenances, call- 
ed the late diſſolved Charter-houſe beſides Smithfield, in the 
pariſh of St. Sepulchre, in the county aforeſaid, they brake 
and entered, and other wrongs to him did, againſt the peace 
of the ſaid lord the now King, to the damage of the ſaid 
dimon of 401. and thereof he bringeth ſuit, &c. And now 
here at this day, that is to ſay, Friday next aſter eight days 
of Saint Michael in this ſame term; until which day, the 
aforeſaid Richard and John had licence to imparl to the ſaid 
bill, and then to anſwer, &c, before the Lord the King at 
Weſtminſter, come as well the aforeſaid Simon Baxter by his 
Hane! aforeſaid, as the ſaid Richard and John by Thomas 


Ward their attorney; and the faid Richard and John A. u. 
| | come pred ig 5 


Plead. in the Caſe of Sur rox's Hoſpital. part Y 


come and defend the force and injury, when, &e. Ant, 

* that they are not thereof guilty; and of this put themſelves 
Fade upon the country; and the ſaid Simon Baxter likewiſe : there 
uc. fore let a jury come thereof before the Lord the Kin a 
Weſtminſter, on Saturday next after eight days of Saint Bj 

lary, and who neither, &c. to recognize, Sc becauſe 33 

well, &c. the ſame day is given to the parties aforeſaid there 

&c. from which day the jury aforeſaid, between the parties 

2 aforeſaid, of the plea aforefaid, (by jurors thereof put between 
e them) was reſpited, before the lord the King at Weſtminf. 
Het, frat tn ter, my OT wy 7 * the morrow of the Purifica- 
1 „ tion of the blefled Mary then next following, [ unleſs, Kc. 
8 ee fer 3 ſhall before come] for Aelault of jurors, &c. * which ya 
before the lord the King at Weſtminſter, come as well the 

aforeſaid Simon Baxter, as the aforeſaid John Sutton and John 

Law, by their attornies aforeſaid z and the faid Jurors being 

likewiſe called, come, who to ſay the truth of the premiles, 

being choſen, tried, and ſworn, ſay upon their oath, that 

Sowa 43 AMA one Thomas Sutton, Eſq. long before the time when the 
C gcc Heane 7 8 is above ag e to - Fs 8 * of 
bs FEE | and in all thoſe manors and lordſhips of Southminſter, Not- 
4 8 ; raden, Little Hallingbury, aer Hallingbury Bowchers, 
eee, e and Much-Stanbridge, in the county of Effex, with all and 
SUMO Sale eben ſingular its rights, members, and appurtenances whatſoever 
he. Seem, & as alſo of and in all thoſe manors and lordſhips of Bulting- 
Ci Ae e thorp, otherwiſe Buſlingthorp, and Dunneſby in the county 

Py EAT of Lincoln, with their rights, members and appurtenances 
A , Whatſoever ; and of and in all thoſe manors of Salthory, 
Ss 8 , 4 otherwiſe Saltrop, otherwiſe Halthrop, Chiiton, and Black- 
WONT ” grove, in the county of Wilts, with their rights, members, 
bj names and appurtenances ; and of and in all thoſe lands, and paſ- 
. ge, , tures called Black grove, containing by eſtimation 200 acres 
| of paſture, with the appurtenances in Black- grove, and 
Wroughton, in the county of Wilts; and of and in all thoſe 

manors of Michenden, otherwiſe Miſſenden, otherwiſe call- 

ed the manors of Muſſenden, in the pariſh of Wroughton, 

Lydeyard, and Tregoſe, in the ſaid county of Wilts, with 

all and ſingular their rights, members and appuertenancesz 

and of all that manor of Elcomb, and the park called El- 


comb park, with the appurtenances in the ſaid county of 


Wilts; and of and in all that manor of Wattleſcote, other- 
wiſe Wiggleſcote, otherwiſe Wiggleſcete, with the appurie- 
nances in the ſaid county of Wilts ; and of and in all that 
manor of Weſcot, otherwiſe Weſcet, with the appurtenances 
in the ſaid county of Wilts ; and alto of and in all thole 
lands and paſtures, containing by eſtimation 100 acres of land, 
and 60 acres of paſture, with the appurtenances in Witten 
and Wroughton in the ſaid county of Wilts; and of and ina 
that manor of Uffcot, with the appurtenances in the faid count 


of Wilts ; and alſo of and in all thoſe duo melluagess ©! 


LY tw — ww vo _» Af. _ e 
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1000 acres of land, 2000 acres of paſture, zoo acres of mea- 
dow, and zoo acres of wood, with the appurtenances in Broad- 
Hinton, in the ſaid county of Wilts ; and alſo of and in all 
thoſe manors and lordſhips of Campes, otherwiſe Campes- 
Coſtle, otherwiſe called Caſtle-Campes with the appurtenances, 
ſituate, lying, being, and extending into the counties of 
Cambridge and Eſſex or either of them, or elſewhere in the 
kingdom of England ; and alſo of and in all that manor of 
Baiſham in the county of Cambridge, with all and ſingular 
the rights, members, and appurtenances whatſoever ; and 
alſo of and in all and fingular thoſe meſſuages and lands, fitu - 
ate, and being in the pariſh of Hackney, and Tottenham, in 
the county of Middleſex, with their rights, members, and 
appurtenances whatſoever, which meſſuages were lately pur- 
chaſed of W. Bower, Kt. and the faid lands in Tottenham now 
or late were in the tenure or occupation of William Benning 
Yeoman ; and of and in all and ſingular the manors, lord- 
ſhips, meſſuages, lands, tenements, reverſions, ſervices, feed- 
ings, paſtures, woods, advowſons, patronages of churches, 
and hereditaments of the aforeſaid Thomas Sutton, whatſo- 
ever, ſituate, lying, and being in the ſaid counties of Eſſex, 
Lincoln, Wilts, and Middleſex, or any of them, 
with all and ſingular their rights, members, and appurte- 
nances whatſoever in his demeſne as of fee. And the ſaid jurors 
further ſay upon their oath aforeſaid, that the faid "Thomas 
dutton ſo thereof being ſeiſed. before the ſaid time when, 
Kc. that is to ſay, at the ſourth ſeſſion of parliament begun 


and holden by prorogation at Weſtm. in the county of Mid- 

deſex, on the gth day of February in the 7th year of the 1 
reign of our lord James by the grace of God of England, / g. 
France, and Ireland King, Defender of the Faith, &c. and 
of Scotland the 4.3d, and there continued until the 24th day A 
day of July then next following, and then prorogued until the /z 
tbth day of October then next following, amongſt other e a2, 
things, it was enacted and eſtabliſhed by the authority of the- a,. 


fame Parliament, as followeth in theſe words : 


* An Act to confirm and enable the Erection and Eſta- 
* bliſhment of an Hoſpital, a free Grammar-Schoo, 
* and ſundry other godly and charitable Acts and 
* Uſes, done and intended to be done and performed 
* by Thomas Sutton, Eſq.” 


Vor. v. B b Humbly 


1 


[See an account 
how he got his 
wealth in Stun- 
derſon's Hiſt, of 
King James | 
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Plead. in the Cafe of Sur rox's Hoſpital, Part X. 


TT F UMBLY beſeecheth your Majeſty, your Yoyal and 
6c dutiful ſubject '1 homas Sutton of Balſham in the 
county of Cambridge, Eſq. that it may pleaſe your moſt 
« excellent Majeſty, and the Lords Spiritual and Tem. 
„ poral, and the Commons in this preſent Parliament 
t aſſembled, to enact, ordain, and eſtabliſh; and be it 
* enacted, ordained, and eſtabliſhed by the authority afore- 
« ſaid, that in the town of Hallingbury, otherwiſe called 
«© Hallingbury Bouchers in the county of Efiex, there may 
ebe builded and erected (at the coſts and charges of your ſup- 
„ pliant) one meet, fit, and convenient houſe, buildings, 
«© and rooms for the abiding and dwelling of ſuch number of 
1% poor people, men and children, as your ſuppliant ſhall 
© name, limit and appoint to be lodged, harboured, abide, 
© and be relieved there, and for the abiding, dwelling, and 
« neceſlary uſe of one ſchoolmaſter and uſher to inſtruct the 
„ ſaid children in reading, writing, and. Latin and Greek 
grammar, and of one divine and godly preacher to inſtruct 
« and teach all the reſt of the ſame houſe in the knowledge of 
6 God and his word, and of one maſter to govern all thele 
« perſons of, in, or belonging unto the ſame houſe, and that 
« the ſame ſhall and may be called and named the hoſpi- 
ce talof King James, founded in Hallingbury in the county 
« of Eflex, at the humble petition and at the only coſts and 
« charges of Tho. Sutton, Efq. and that the Right Reverend 
% Father in God Richard, now Archbiſhop of Canterbury, 
& and his ſucceſſors, Archbiſhops there, Thomas Lord Ellel- 
„ mere Lord Chancellor of England? and ſuch as after him 
< ſhall ſucceed to be Lord Chance!lors or Lord Keepers ot 
« the great ſeal of England, for and during the time they 
e ſhall ſo continue or be in the ſame office, Robert Earl of 
% Saliſbury, Lord High Treaſu:er of England, and ſuch as 
cc after him ſhall ſucceed to be Lord Treaſurers of England, 
« for and during the time they ſhall continue or be in tie 
« ſame office, the Reverend Father in God Launcelot, Bi 
« ſhop of Ely and his ſucceflors Biſhops there, Richard 
4e Biſhop of Rocheſter and Dean of the cathedral church 
„ of Weltminſter and his ſucceilors of and in che lame 
% Deanry of Weſtminſter, Sir Thomas Foſter, Knigb, 
& one of the Juſtices of your Majeſty's court of Con 
* mon Pleas uſually holden at Weſtmiuſter, Sir Henry He- 


„ bart, Knight, your Majeſty's Attrney-general, 0, 
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« Overal, Doctor of Divinity, Dean of the cathedral church 
« of St. Paul in London, and his ſucceſſors Deans there, 
« Henry Thurſby, Eſquire, one of the Maſters of your Ma- 
« jeſty's Court of Chancery, Thomas Forteſcue, Thomas 
« Paget, Geffery Nightingal, and Richard Sutton, Eſquires, 
« John Lawe, and Thomas Browne. Gentlemen, and ſuch 
« others as ſhall be from time to time for ever hereafter choſen 
and nominated in and to the places and ſteads of ſuch of 
« them as ſhall deceaſe, by your ſuppliant during his life, and 
« after his deceaſe, by the moſt part of them which then ſhall 
« be governors of the ſaid hoſpital, to be and ſucceed in and 
« to the place and places of him and them deceaſing, ſhall 
« and may be the governors of the ſaid hoſpital, and of the 
« members, goods, lands, revenues, and hereditaments of 
« the ſame at all times hereafter for ever, and that the ſame. 
« governors and hoſpital ſhall for ever hereafter ſtand and be 
incorporated, eſtabliſhed, and founded in name and in 
« deed a body politick and corporate, to have continuance 
& for ever, by the name of the Governors of the hoſpital of 
« King James, founded in Hallingbury in the county of 
« Effex, at the humble petition and at the only coſts and 
charges of Thomas Sutton, Eſq. and that they the faid go- 
* yernors may have a perpetual ſucceſſion, and that by that 
« name they and their ſucceſſors may for ever hereafter have, 
hold, and enjoy the manors, lordſhips, meſſuages, lands, 
« tenemerts, and hereditaments hereafter mentioned, with- 
out any licence or pardon for any alienation of them or any 
* of them, and without any alicence of or for mortmain, or 
Hany other law or ſtatute to the contrary notwithſtanding, 
* that is to ſay, your ſuppliant's manors and lordſhips of 
«* douthminſter, Norton, Little Hallingbury, alias Halling- 
* bury Bouchers, and Much Stambridge in the county of 
% Efſex, with all their and every of their rights, members, 
* and appurtevances whatſoever, and alſo all thoſe your ſup- 
© pliant's manors and lordſhips of Buſlinthorp and Dunneſbye 
in the county of Lincoln with their and either of their 
* rights, members, and appurtenances whatſoever, and alfo 
© all thoſe your ſuppliant's manors of Salthorp, alias Saltrop, 
* Chilton, and Blackgrove with their and every of their 
6 rights, members, and appurtenances in the ſaid county of 
* Wilts, and alſo all thoſe your ſuppliant's lands and paſture- 
* grounds called Blackgrove, containing by eſtimation 
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te two hundred acres of paſture, with the appurtenances in 
„ Blackgrove and Wroughton in the ſaid county of Wit 
e and alſo all that your ſuppliant's manor of Mihenden, other. 
e wiſe callen the manor of Mihunden in the pariſhes of 
„ Wroughton, Lydgerde, and Tregoce in the ſaid county of 
„ Wilts, and all that your ſuppliant's manor of Elcombe 
and the park called Elcombe Park in the ſaid county of 
& Wilts, and all that your ſuppliant's manor of Wattleſcote, 
„ otherwiſe called Wiggleſcote, otherwiſe called Wigleſete, 
© otherwiſe called Wikelſcete, in the county of Wilts, and 
<« all that your ſuppliant's manor of Weſcote, otherwiſ: called 
« Weſcete with the appurtenances in the ſaid county of 
« Wilts, and alfo all thoſe your ſuppliant's lands and paſtures, 
« containing by eſtimation one hundred acres of land, and 
* threeſcore acres of paſture in Wigleſcote and Wronghton 
& in the ſaid county of Wilts, and alfo all that your ſuppli- 
c ant's manor of Uffcote with the appurtenances in the faid 


county of Wilts, and all thoſe your ſuppliant's two mel- 


«© ſuages and one thouſand acres of land, two thouſand acres 
c“ of paſture, three hundred acres of meadow, and three hun- 
« dred acres of wood with the appurtenances in Brode-Hinton 
4 in the ſaid county of Wilts, and alſo all thoſe your fup- 
« pliant's manors and lordſhips of Campes, otherwiſe called 
<< Compes, otherwiſe called Campes Caſtle, otherwiſe called 
„ Caſtle Campes, ſituate, lying, being and extending in the 


6 counties of Cambridge and Effex, or in either of them, or 


ce elſewhere within the realm of England, and alfo all that 
c“ your ſuppliant's manor of Balſham in the county of Cam- 
bridge, with all and fingular the rights, members, and 
< appurtenances thereof whatſoever, and alſo all that your 
« ſuppliant's meſſuage and lands fituate and being in the 
& pariſhes of Hackney and Tottenham in the county of Mid- 
« dleſex, or in either of them with their and either of their 
« rights, members, and appurtenances whatſoever, which 
& ſaid meſſuage was lately purchaſed of Sir William Bower, 
& Knt. and the lands in Tottenham now or late in the tenure 
& or occupation of William Benning Yeoman, and alſo ll 
„ and ſingular the | manors, lordſhips, meſſuages, lands, 
© tenements, reverſions, ſervices, meadows, paſtures, woods, 
© advowſons, patronages of churches, and hereditaments 
* of your ſuppliant whatſoever, fituate, lying, or ran 
| e WIA 
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« within the ſaid counties of Eſſex, Lincoln, Wilts, Cam- 
« bridge, and Middleſex, or any of them, with all and 
« every their rights, members, and appurtenances whatſo- 
ever: and alſoall your fuppliant's letters patent, indentures, 
« deeds, evidences, bonds, and writings concerning the pre- 
miſes, or any of them, and all ſuch conditions, warran- 
« ties, vouchers, actions, ſuits, entries, benefits, and de- 
mands as ſhall or may be had by any perfon or perions, 
« ypon or by reaſon of them or any of them, except thoſe 
your ſuppliant's manors or lordſhips of Littleburyand Had- 
« ftoke in the ſaid county of Eſſex: and except all your ſup- 
« pliant's lands, tenements, and hereditaments in Littlebury 
„ and Hadſtoke aforelaid, or in either of them, and that the 
« ſaid governors and their ſuccefſors by the ſame name, ſhall 
aud may have power, ability, and capacity, to demiie, 
« leaſe, and grant their. ſaid poſſeſhons and hereditaments, 
« and every of them, and to take, acquire, and purchaſe, 
« and to ſuc and be ſued, and to do, perform, and execute 
& all and every other lawſul act ani thing, good, neceſſary, 
and profitable for the ſaid incorporation, in as full and 
« ample manner and form to all intents, conſtructions, and 
« purpoſes, as any other incorporations or body politick or 
corporate, fully and perjectly founded and incorporated, 
may do, and that the ſame governors and their ſucceſſors 
« for the time being may have and ufe a common ſeal for 
the making, granting, and demiſing of ſuch their demiles 
« and leaſes, and for the doing of all and every other thing 
touching, or in any wile concerning the ſaid incorporation, 
in which ſeal ſhall be cngraven the arms of the faid Thomas 
Sutton your ſuppliant: and alſo that it may be further 
« enacted by the authority aforeſaid, and be it enacted by 
„the authority aforeſaid, that your ſuppliant during his life, 
and the ſaid governors and their ſucceſſors for the time 
„being, or the moſt part of them, after his deceaſe {hall 
and may have full power and Jawful authority to break, 
alter, and change the ſaid ſeal: and that your faid orator 
during his life, and the ſaid governors and their ſuccefiors 
for the time being, or t2e molt part of them, after his de- 
** Crate, ſhall and may have full power and authority to no- 
„ minate and appoint, and ſhall and may nominate and ap- 
point, when and as often as he and they ſhall think good, ſuch 
Peclon aud perfons as he and they thail think meet to be 
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« maſter, preacher, ſchoolmaſter, uſher, poor men, poor 


children, and officers of the ſaid hoſpital, and when an 
of them by death, reſignation, deprivation, or otherwiſe 
ſhall become void, ſhall and may within one month nent 
after ſuch avoidance, by writing under their ſaid common 
ſeal, nominate and appoint one or more learned, godly, 


and diſcreet and meet men and perſons to be maſter, 
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& preacher, ſchoolmaſter, uſher, poor men, poor children, 


and officers in the places of them and every of them ſo de- 
deceaſing, reſigning, or otherwiſe becoming void, and 
that in caſe the ſaid governors and their ſucceſſors for the 
time being, or the moſt part of them, ſhall not within one 
month after ſuch avoidance make ſuch nomination and ap- 
1 as aforeſaid, that then and ſo often, and in every 
uch caſe, from and after the deceaſe of your ſaid orator, it 

ſhall and may be lawful to your Majeſty, your heirs and 
ſucceſſors, by your letters patent under the great ſeal of 
England, to nominate and appoint ſome meet, godly, and 
learned men in and to the places void, by ſuch default of 
the ſaid governors and their ſucceſſors for the time being, 
or the moſt part of them, as is aforeſaid : and that it ſhall 
and may be lawful to and for the ſaid maſter, preacher, 
ſchoolmaſter, uſher, poor people, poor children, and ofh- 
cers of the ſaid hoſpital to remain, aſſemble, be, and co- 
habit together in the ſaid houſe, buildings, and hoſpital : 
and that it may be further enacted by the authority atore- 
ſaid, and be it enaCted by the authority aforeſaid, that your 
ſaid ſuppliant during his life, and that the ſaid governors 
and their ſucceſſors for the time being, or the moſt part of 
them, aſter his deceaſe, ſhall and may have full power and 
authority, under the ſaid common ſeal, to make, ordain, 
{et down, and preſcribe ſuch rules, ſtatutes, aod ordinances 
for the order, rule, and government of the ſaid hoſpita, 
and of the ſaid maſter, preacher, ſchoolmaſter, uſher, poor 
men, poor children, and officers, and their ſucceſſors, and 
for their, and every of their ſtipends and allowances, for 
or towards their or any of their maintenance and relief, as 
to your ſaid ſuppliant during his life, and the ſaid gover- 
nors and their ſucceſſors for the time being, or the 
moſt part of them, after his deceaſe, ſhall ſeem meet 
and convenient, and that the ſame orders, rules, ſtatutes, 
and ordinances ſo by him, them, or any of them 2 let 
oy 6« down 
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« down, and preſcribed as aforeſaid, ſhall be and ſtand in 
« full force and ſtrength in law, the ſame not being repug- 
« nant nor contrary to your Majeſty's prerogative royal, nor 
« to the laws or ſtatutes of this your Majeſty's realm of 
« of England, nor to any ecclefialtical canons or conſtitutions 
« of the church of Engiand then in force and uſe: and that 
« your ſuppliant during his lite, and the ſaid governors and 
« their ſueceſſors ſor the time being, or the moſt part of them, 
« and ſuch of them as your ſuppliant ſhall thereto appoint 
„and nominate, ſhall and may, after the deceale of your 
« ſaid ſuppliant, have power and authority to viſit the faid 
& hoſpital, and to order, reform, and redre(s all diſorders 
te and abuſes in and touching the government and diſpoſing 
« of the ſame, and further to cenſure, ſuſpend, and deprive 
« the ſaid maſter, preacher, ſchoolmaſter, vſher, poor men, 
« poor children, and officers for the time being, and every 
« or any of thein, as to him and them thall ſeem juſt, fit, 
and convenient, fo always that no viſitation, act, or thing, 
« jnor touching the fame, be had, made, or done, other 
&« than by your ſuppliant during his life, or the ſaid gover- 
« nors and their ſucceſſors for the time being, or the moſt 
« part of them after his deceaſe, or by ſuch of them as your 
« ſuppliant ſhall thereunto nominate nd appoint : and alſo, 
that it may be further enacted by the authority aforeſaid, 
and be it enacted by the authority aforeſaid, that the ſaid 
« preacher and miniſter of the word of God, which ſhall 
be placed in the ſaid hoſpital to and for the uſes and pur- 
e purpoles aforeſaid, from time to time hereafter ſhall and 
* may enter into, have, hold, and enjoy the rectory and par- 
“ ſonage of Hallingbury aforeſaid, in and to his own proper 
* uſe and behoof, for and during io Jong time as he ſhall be 
* preacher and miniſter there, without any other preſenta- 
tion or admiſſion, inſtitution or induction, and that no 
*« leaſe ſhall hereafter be made of the ſaid parſonage, or of 
* any part or portions thereof, other than ſuch as ſhall de- 
termine and end when and as ſoon as any ſuch perſon as 
** ſhall be the preacher or miniſter of and in the faid hoſ- 
„e pital, when the ſame Icaſe thall be made, ſhall deceaſe or 
** refign, leave or be put out and removed from his ſaid place 
Hof preacher or miniſter of and in the ſaid hoſpital, ſaving 
* always and reſerving to your Majeſty, your heirs and {uc- 
* celtors and to all and every other perſon and perſons, 
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&« bodies politick and corporate, their heirs and ſucceſſors 
44 other than your ſuppliant and his heirs, and the perſon 
<« and perſons from whom the ſame were purchaſed and their 
„ heirs, claiming only as heirs, all ſuch eſtate, right, title 
« condition, claim, poſſeſſion, rents, ſervices, — 
« demands, actions, remedies, recoveries, terms, intereſts 
6 forkeits, commodities, advantages, and hereditaments 
« whatſoever, which they or any of them ſhall or may hare, 
4e or of right ought to have, of, in, to, or out of the premiſes, 
* gr any of them, or any part thereof, as if this act had never 
© been bad or made, other than fine or fines of or for any 
« alienation of the premiſes or any part or parcel thereof, and 
« other than reſpites of homage, ot fines for non-payment of 
6 reſpites of homage, at an) time hereafter to be demanded, 
&« and other than title and right of liberty or liberties to enter 
« into the ſame, or any of them, for or by reaſon of any 
« ſtatute heretofore made for, concerning, or againſt any 
44 alienation or mortmain prout per cundum actum inter alia pl. 
« nius apparet.” And further the ſaid jurors ſay upon their 
oath aforeſaid, that 'Thomas, then and now Earl of Suffoik, 
E I . — 
„7797. 
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= Hh meſſuage or manſion bouſe, called or known by the name ei 
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9 5 Howard-houſe, otherwiſe called che late diſſolved Charter- 
ue, gur, houſe, beſides Smithfield, ſituate, lying, and being in the 
K. ee, e. county of Middleſex, wich all and ſingular rights, members, 
eee, and appurtenances to the ſame belonging and appertaining, 
e. Aue, and all that orchard and garden with the appurtenances thete · 
EP [Je me, Unto likewiſe belonging and appertainingy and of and in al 
A. . that parcel of land with the appurtenances commonly called 


Ju Janne gau, Pardon Church-yard, and of all thoſe two meſſuages or tene- 


AA Ap 69 2 ments, and two cloſes of land with the appurtenances there» 
25 . 2 unto belonging; commonly called Welbech, ſituate, lying, 


Cher „and being in the ſaid county of Middleſex, whereof the aſore- 
F dal . ſaid capital meſſuage wich the appurtenance*, in the declara- 


x ee tion aforeſaid mentioned 45, and at the aforeſaid time when it 
jade #55", is above ſuppoſed the treſpaſs aforeſaid to be done, 33 allo 
Papas if, ſrom time Chereof the memory of. men is not to the conttary, 

as parcel, in his demeſne as of fee; and ſo thereof being 
. ſeiſed, the ſaid now Earl of Suffolk, before the faid time 
. when, Kc. that is to ſay, on the gth day of May in the gth 
of Ps year of the reign of the now King James of England, Ke. 4 
e. Weſtminſter in the county of Middleſex, by his certat in- 


Ja- eee, denture, between him the ſaid now Earl, by the name of the 
#5 + Right Noble Thomas Earl of Suffolk, Lord Chamberlam ot 
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and Theophilus Lord Howard, ſon and heir apparent of the 
the ſaid Earl of Suffolk, and Thomas Earl of Arundel and 
Surrey, and William Lord Howard of Nawarde in the county 
of Cumberland of the one part, and the aforefaid Thomas 
Sutton by the name of "Thomas Sutton of Balſham, in the 
county of Cambridge, Eſq. on the other part made, and with- 
in fix months then next following, in the Court of the ſaid 
Jord the King of Common Pleas, at Weſtminſter aforeſaid, 
then being in due manner of record inrolled, according to 
the form of the ſtatute in ſuch cafe made and provided, one 
part of which, ſealed as well with the ſeal of the aforeſaid 
Thomas now Earl of Suffolk, as with the ſeals of the afore- 
ſaid Theophilus Lord Howard, Thomas Earl of Arundel and 
Surrey, William Lord Howard, to the jurors aforeſaid in evi- 
dence ſhewed, bearing date the fame day and year, for and in 
conſideration of the ſum of 130001. of good and lawſu] money 
of England, by the ſaid "Thomas Sutton, to the aforeſaid Tho- 
mas Earl of Suffolk, in hand payed, bargained, and fold, all 


and fingular the premiies, with the appurtenances, being 


called, the late ditſolved Charter- houſe, beſides Smithfield, 
in the ſaid county of Middleſex, whereof, &c. to the ſaid 
Thomas Sutton, to have and to hold, to him and his heirs 
for ever, to the only uſe and behoof of the ſaid Jhomas, his 
heirs and aſſigns for ever; the tenure of which indenture 


followeth in theſe words, © This indenture made the ninth A e 
« day of May in the ninth year of the reign of our ſovereign p"ae7 


“lord James by the grace of God King of England, France 
and Ireland, defender of the faith, &c. and of Scotland the 
„ four and fortieth, between the right honourable Thomas 
“ Earl of Suffolk, Lord Chamberlain of the King's Majeſty's 
* moſt honourable houthold, the right honourable "Theophi- 
„jus Lord Howard fon and heir apparent of the ſaid Earl of 
“ Suffolk, the right honourable Thomas Earl of Arundel and 
„Surrey, and the right honourable William Lord Howard, 
* of Naward in the coumy of Cumberland on the one party, 
* and Thomas Sutton of Baiſham in the county of Cam- 
* bridge, Eſq. on the other party, witineſſeth, that the ſaid 
right honourable Thomas Earl of Suffolk, Theophilus 
* Lord Howard, Thomas Earl of Arnndel and Surrey, and 
„ William Lord Howard, for and in confideration of the 
* ſum of thirteen thouſand pounds of good and lawful 
money of England, to the ſaid "Thomas Earl of Suffolk in 
* hand before the ſealing and delivery of theſe preſents 
* by the faid Thomas Sutton well and truly ſatisfied, con- 
" tented and payed, whereof and wherewith they and 
* every of chem acknowledge themſelves ſully ſatisfied, con- 
| © tentcd, 


Ca 


. 


3 
MM . 
"EAR; 
7 1 1 


| 
3 

i 1 
$1 
l 
* 

} 

I 
1 
Tix 
1 
mT 
bo 
9 


Plead. in the Caſe of Sur rox's Hoſpital, Par ]. 


tt tented, and paid, and thereof and of every part and par. 
«« cel thereof do clearly acquit, exonerate, and diſcharge the 
&« ſaid Thomas Sutton, his heirs, executors, and adminiſ!r,. 
&« tors, and every of them for ever by theſe prefents, hare 
« granted, aliened, bargained, fold, conveyed, and confi;m. 
t ed, and by theſe preſents do for them and their heirs {ly 
&« clearly, and abſolutely grant, alien, bargain, ſell, con 
« and confirm unto the faid Thomas Sutton his heirs ani 
t aſſigns for ever, all that capital meſſuarge or manſion houſe, 
& commonly called or known by the name of Howard houſe, 
© otherwiſe called the late diſſolved Charter houſe beſides 
% Smithficld, fituate and being within the county of Middle. 
„ ſex, with all and ſingular the rights, members, and ap- 
“ purtenances thereunto belonging and appertaining, and al 
« that orchard and garden with the appurtenances thereunto 
« likewiſe belonging and appertaining, and all that parcel of 
&« land and ground with the appurtenances commonly called 
« Pardon Church-yard ; and all thoſe two meſſuages ortene- 
«© nements and two cloſes of land and ground with the ap- 
4% purtenances thereunto adjoining, commonly called Wel. 
« bech, ſituate, lving, and being in the faid county of Mid. 
« dleſex; and allo all and ſingular meſſuages, houtes, edifices, 
« buildings, barns, ſtables, dove houſes, courts, folds, cur- 
cc tilages, yards, orchards, gardens, ſhops, cellars, ſollets, 
« cloſes, incloſures, waſte grounds, tithes, oblations, ob- 
„ yentions, fruits, profits, alterages, ways, waters, rents, 
„% reverſions, ſervices, waifs, ſtrays, goods of felons, out- 
© Jaws, and fugitives, and all other franchiſes, liberties, pi. 
« yileges, juriidictions, profits, emoluments. commodities, 
% hereditaments, and appurtenances whatſoever, by whit 
« name or names ſoever the ſame be called or known, to the 
« ſaid capital meſſuage or manſion-houſe called Howard: 
4 houſe, or the late diſſolved Charter- houſe beſides Smith- 
«* field, and other the before mentioned premiſes, and to ere. 
« ry or any of them lying, belonging, or in any wile apper- 
ce taining, or to or with the ſame, every, or any of them 
* uſually held, occupied, or enjoyed, or accepted, reputec, 
« taken, known, demiſed, uſed, or letten as part, parcel, 0 
member of them, or any of them; and alſo the reverſion and 
« reverſions, remainder and remainders whatſoever of all an 
* {ingular the premiſes with the appurtenances; and all res 


„ and yearly profits whatſoever reierved upon any be 
« mit, 
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« miſe, leaſe, eſtate, or grant, demiſes, leaſes, eſtates, or 
« grants, heretofore made or granted of the before mentior el 
« premiſes, or of any part or parcel thereof : and alfo all the 
« eſtate, right, title, intereſt, uſe, poſſeſſion, reverſion, re- 
« mainder, claim, and demand whatſoever of them the ſaid 
« Thomas Earl of Suffolk, Theophilus Lord Howard, Tho- 
« mas Earl of Arundel and Surrey, and William Lord How- 
« ard, and of every of them, of, in, or unto the ſaid capital 
« meſſuage, or manſion-houſe, commonly called Howard- 
© houſe, or the late diſſolved Charter houſe beſides Smith- 
« field, and other the before mentioned premiſes, or of, in, 
« or unto every or any part or parcel theieof; and farther the 
« ſaid right honourable Thomas Earl of Suffolk, Theophilus 
« Lord Howard, Thomas Earl of Arundel and Surrey, and 
„ William Lord Howard, for the conſiderations aforeſaid, 
« have granted, bargained, and ſold, and by theſe preſents 
« do grant, bargain, and fell unto the ſaid Thomas Sutton, 
« his heirs and aſſigns tor ever, a!! and every the deeds, evi- 
« dences, Charters, writings, count! pains of Jeatc and leaſes, 
es jndentures, exemplifications, letters patent, tranſcripts of 
« fines and recoveries, terrers, count rolls, ſurveys, pre- 
« ſentments, boundaries, eſcripts, and muniments whatſoe- 
« yer touching or in any w1iiz only concerning the ſaid capi- 
« ta! meſſuage or manſion-houſe, and other the beforemen- 
« tioned premiſes, or any part or parcel thereof only: to have 
« and to hold the ſaid capital meſſuage or manſion houſc, 
« called Howard-houſe, or the late diflolved Charter- houſe 
« beſides Smitſield, houſes, buildings, orchards, gardens, 
* cloſes, incloſures, tenements, and hereditaments. and all 
« other the premiſes before, in, or by theſe preſents bargain- 
ed and fold, or mentioned, intended, and meant to be 
bargained and fold, and every part and parcel thercof with 
the appurtenances unto the faid Thomas Sutton, his heirs 
and aligns for ever, to the fole, only, and proper ufe and 
„ behoot of him the ſaid {thomas Sutton, his heirs and al- 
ſigns for evermore, abſolutely, without any manner of con- 
dition, redemption or revocation in any wiſe, and the jaid 
Tho. Earl of Suffolk, and his heirs, the tail capital ineffuage 
or manſion houſe called Howard houſe, or che Charter-houte, 
and all and ſingular other the before mentioned premiſes, with 
all their and every of their appurtenances. 2nd every part and 
parcel thereof, unto the {114 J. Sutton, his heirs and ſuigns 
tor ever, in manner and ic:im aforeſaid, agaiuſt him theo ſaid | 
Thomas Earl of Zuffolk, and his heirs aud alt and every 
other perſon and perſons {awfully c ming by, , or 1 
under him, ſhall and will warrant and io: cvermore vcd by 
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theſe preſents : and the ſaid Theophilus Lord Howard n4 
his heirs the ſaid capital meſſuage or manſion houſe, called 
Howard-houſe, or the Charter houſe, and all and fingily 
other the before mentioned premiſes and every part and par. 
cel thereof with the appurtenances, unto the ſaid Thoma 
Sutton, his heirs and aſſigns for ever in manner and form 
aforeſaid, againſt him the ſaid "Theophilus Lord Howard 
and his heirs, and all and every other perſon and perlons 
lawfully claiming by, from, or under him, ſhalj and vil 
warrant and for evermore defend by theſe preſents: and 
the ſaid Thomas Earl of Arundel and Surry, and his heirs 
the ſaid capital meſſuage or manſion-houſe called Howard. 
houſe, or the Charter-houſe ; and all and fingular other the 
before mentioned premiſes, and every part or parcel thereof 
with the appurtenances, unto the ſaid Thomas Sutton, his 
heirs and aſſigns for ever, in manner and form aforeſaid, 
againſt him the ſaid Thomas Earl of Arundel and Surrey 
and his heirs, and all and every other perſon and perſons 
lawfully claiming by, from, or under him, ſhall and will 
warrant and for evermore detend by theſe preſents: and 
the ſaid William Lord Howard and his heirs the ſaid capi- 
pital meſſuage or manſion-houſe, called Howard-houſe, cr 
the Charter-houſe, and all and ſingular other the before 
mentioned premiſes, and every part and parcel thereof with 
the appurtenances, unto the ſaid Thomas Sutton his heirs 
and aſſigns for ever, in manner and form aforeſaid, again 
him the ſaid William Lord Howard and his hcirs, and 2! 
and every other perſon or perſons lawfully claiming bs, 
from, or under him, ſhall and will warrant and fer ere 
defend by theſe prefents: in witneſs whereof the parti 
above named to theſe preſent indentures interchangeably 
have ſet their hands and ſeals the day and year firſt above 
written, 1611,” as by the fame indenture, dated as be!cre 
ſaid appeareth. All and fingulor which premiſes, by e 
denture aforeſaid, in form aforeſaid bargained, are kno! 


and vulgarly called, and at the time of the bargain aforeſaid, 


q 


! 
| 


were known by the name of * the late diſſolved Charter 
* houſe beſides Smithfield.” By virtue of which bargain, 


| ſale, and inrollment aforeſaid, as alſo by ferce ol a cer- 
tain act in Parliament of the Lord Henry the Sch, ate 


N 


ing of England, holden at Weſtminſter aforeſaid, the yi 


day of February in the 27th year of his reign, of transerrit 
. uſes into poſſeſſion made, aud provided, the ſame Thoms 
7/77 dutton, into all and ſingular the ſaid bargained pen 
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alled the late diſſolved Charter-houſe beſides Smithfield, with 
the appurtenances, whereof, &c. entered, and was thereof 
ſeiſed in his demeſne as of ſee; and fo thereof being ſeiſed, 
the lord James, now King of England, on the 22d day of 
June in the ninth year of the reign of the ſaid lord the King 
now of England, &c. aboveſaid, at Weſtminſter aforeſaid, 
made his certain letters patent ſealed with his great ſeal of Eng- 
land, and to the jurors e e eee in evidence, the tenos 

which followeth in theſe words. 1 
25 James by the grace of God King of England, Scotland, A. 
« France and Ireland, defender of the faith, &c. To all to e. 
« whom theſe preſents ſhall come greeting. Whereas at the WL AC 4 
« laſt ſeſnon of Parliament laſt paſt, one act was made and Zac . 
* paſled, intituled, An Act to confirm and enable the Erec- e gl - 
„ tion and Eſtabliſhment of an Holpital, a free Grammar 
« School, and ſundry other godly and charitable Acts and == hate 
« Uſes, done and intended to be done and perſormed by Tho- FA £4 7 
« mas Sutton, Eſq. as by the ſame act of Parliament more at /Z Tx 
arge it doth and may appear: and whereas ſithence the ſaid 
act, the ſaid Thomas Sutton hath purchaſed to him and his Acer 
e heirs of our right truſty and well-beloved couſin and coun- V FL «Ine 4 
« ſellor Thomas Earl of Suffolk, Lord Chamberlain of our, fees. 
„ houſhold, a great and large manſion-houfe, commonly call- - ZZ 2 
« ed the late diſſolved Charter-houſe beſides Smithfield, to- a., , 25, _ 
* gether with divers houſes, buildings, courts, yards, gar- . A 
dene, .orchards, cloſes, and other hereditaments to or with . /#2 26, 
the fame manſion-houſe uſed or enjoyed, or reputed as part, t puter - 
« parcel, member, or belonging thereunto within our county J1/&ce A, 
of Middleſex, which manſion-houſe and other the premiſes Fulton, 
the ſaid Thomas Sutton doth conceive to be a more fit and is os 
* commodious houſe and place, to place, erect, and found 
the ſaid hoſpital and free-ſchool, and other godly and chari- 
* table uſes aforeſaid, than in Halingbuary, alias Halingbury 
“ Bowcher's, in the ſaid act mentioned; and to that end the PETS 7" 
* ſaid Thomas Sutton hath been an humble ſuitor unto us, that 7 4 755 e 
* we would be graciouſly pleaſed to give licence, power, and Fre th Fwonedy 
* authority unto him the ſaid Thomas Sutton, to found, A eg 0 
8 8 and eflabliſh an hoſpital and free-{chool, and other 7 f 
* the godly and charitable uſes by him intended, in the? 7 ain 
e faid bends. called the late diffolved Chatrter-houte befides m— 
* Smithfield (and) in the ſaid premiſes in our faid county of > Hh f 
Middleſex; and to incorporate the governors of the ſame Thr EX, 
* hereafter named, to be a body corporate and politic, and 4 horas 
* to have perpetual ſucceſſion for ever in fact, deed, and nan 
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« name; and by ſuch name of incorporatinon, as is hereafter 
e mentioned to have full authority and lawful Capacity and 
« ability to purchaſe, take, hold, receive, and have to them 
e and their ſucceſſors for ever, manors, lands, tenement; 
« tithes, rents, reverſions, annuities, penſions, heredin. 
« ments, goods, and chattels whatſoever, as well of us cur 
« heirs and ſucceſſors, as of any other perſon and perſons what- 
« ſoever, for the better maintenance of the ſaid hoſpital, 
& free-ſchool, and other the godly and charitable uſes afore. 
% ſaid: know ye therefore, that we graciouſly affecting ſo 


„5 4c good and charitable a work, of our princely diſpoſition and 


care for the furtherance thereof, and of our ſpecial grace, 


« certain knowledge, and mere motion, have given, granted, 
% and confirmed; and by theſe preſents do give, grant 
«© and confirm, for us, our heirs and ſucceſſors, unto 


a © the ſaid Thomas Sutton, his heirs, executors, adminiſtra 
; | 


« tors, and aſſigns, and to every of them, full power, li- 
« cence, and lawful authority, at all times hereafter at his 
© and their will and pleaſure to place, erect, found, and ef- 
„ tabliſh at or in the ſaid houſe called the late diſſolved Chat- 
« ter-houſe beſides Smithheld, and other the premiſes within 
« our ſaid county of Middleſex, one hoſpital, houſe, or place 
« of abiding for the finding, ſuſtentation, and relief of poor, 
« aged, maimed, needy, or impotent people; as alſo that 
<« the ſaid Thomas Sutton, during his life, and after his death 
« the governors hereafter named and their ſuccefſors, and the 
« ſurvivors and ſurvivor of them, and his and their ſucceſſors 
« for ever; and the governors thereof for the time being, and 
ce their ſucceſſors, ſhall have full power, licence, and lawful 
% authority, at his and their wills and pleaſures reſpeCtively, 
from time to time and at all times hereafter, to place there- 
& in, ſuch maſter or head of the ſaid hoſpital, and numbers 
6 of poor people, men and children, and ſuch other mem- 
c bers and officers of the ſaid hoſpital, as to him the faid 
« Thomas Sutton, during his life, and after his death tothe 
ce ſaid governors and their ſucceſſors, and to the ſurvi— 
« vors and ſurvivor of them, and to his and their ſucceſſors, 


'& and to the governors thereof for the time being and their 


& ſucceſſors ſhall ſeem convenient: and further we, of our ſai 


e eſpecial grace, certain knowledge, and mere motion, have 


« given, granted, and confirmed z and by theſe preſents we do 


give, grant, and confirm for us, our heirs and ſucceſſors, ul. 


* to the ſaid Tho. Sutton, his heirs, executors, adminiſtrators 
« and aſſigns, and to every of them, at his and their will 
ce and pleaſures, full power, licence, and lawful r 


— 
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« at all times hereafter, to place, erect, found, and eſtabliſh, 
« at or in the ſaid houſe called the late diſſolved Charter-houſe 
« beſides Smithfield, and other the premiſes in our ſaid coun- 
« ty of Middleſex, one free-ſchool for the inſtructing. teach- 
« ing, maintenance, and education of poor children, or 
« ſcholars; and that the ſaid Thomas Sutton during his life, 
ee and after his deceaſe the governors hereafter named, and 
« their ſucceſſors, and the ſurvivors and ſurvivor of them and 
„ his and their ſucceſſors for ever; and the governors of the 
« ſaid hoſpital for the time being and their ſucceſſors, ſhall 
« have full power, licence, and lawſul authority, at his or 
« their wills and pleaſures, from time to time and at all times 
« hereafter, to place therein ſuch numbers of poor children or 
« ſcholars, as to him the ſaid Thomas Sutton during his life, 
« and after his deceaſe to the faid governo:s and their ſucceſ- 
« ſors, and to the ſurvivors and ſurvivor of them, and his and 
« their ſucceſſors, and tothe governors of the ſaid hoſpital for the 
« time being, and their ſucceſſors, ſhall ſeem convenient; and 
« likewiſe one learned, able, and ſuſſicient perſon, to be 
« ſchool-maſter of the ſaid ſchool, and one other learned, 
« able, and ſufficient perſon to be uſher thereof, to teach and 
« ;n{truCt the faid children in grammar; and alſo one learned 
* and godly preacher to preach and teach the word of God to 
& all the ſaid perſons, poor people, and children, members 
% and officers, at or in the ſaid houſe : and farther we, of 
« our {aid eſpecial grace, certain knowledge, and mere mo- 
« tion, have ordained, conſtituted, aſſigned, limited, and 
appointed; and by theſe preſents for us our heirs and ſuc- 
* ceflors do ordain, conſtitute, aſſign, limit, and appoint, 
that the faid houſe and other the premiſes, ſhall from 
e henceforth for ever hereaſter be, remain and continue, and 
de converted, employed, and uſed for an hoſpital and houſeand 
* place forthe abiding, dwelling, ſuſtentation and relief of ſuch 
numbers of poor people, men and children, as the ſaid 
“Thomas Sutton during his life, and after his death the go- 
* vernors hereafter nam el and their ſucceſſors and the ſurvi - 
* rors and ſurvivor of them and his and their ſucceſſors ; and 
all and every the governors of the ſaid hoſpital for 
« the time being and their ſucceſſors ſhall name, aſſign, 
„limit, or appoint to be lodged, harboured, abide, and 
*to be maintained and relieved there; and for the 
© abiding, dwelling, ſuſtentation, and relief of ſuch num- 
bers of poor children as the ſuid Thomas Sutton during 
* his life, and after his death the governors hereaiter named 
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tt and their ſucceſſors, and the ſurvivors and ſurvivor of them 
&« and his and their ſucceſſors, and the governors of the faid 
* hoſpital for the time being and their ſucceſſors, ſhall from 
ce time to time name, aſſign, limit, or appoint to be lodged 
& harboured, abide, and to be maintained and relieved there; 
and for the abiding, dwelling, ſuſtentation, and finding of 
© one ſchoo!-maſter, one uſher, and one preacher as is atore- 
& ſaid, and of one head or maſter of the faid houſe and hol. 
& pital; and that it ſhall and may be lawful to and for the 
* ſaid maſter, preacher, ſchool-maſter, uſher, poor people, 
children, members, and officers of the ſaid hofpita!, ot 
„ therein to be placed, for the time being, to aſſemble, 

remain, abide, and cohabit together in the ſaid hoſpital; 
and that the ſaid hoſpital ſhall for ever hereafter be incor- 
« porated, named, and called, The hoſpital of King James, 
founded in the Charter-houſe within the county of Middle. 
« ſex, at the humble petition and only coſts and charges of 
Thomas Sutton, Eſquire ; and the ſame hoſpital and free- 
« ſchool by the name of the hoſpital of King James, founded 
„ in the Charter houſe within the county of Middleſex, at 
« the humble petition and only coſts and charges of Thomas 
« Sutton, Eſq. we do firmly by theſe preſents, for us, 
© our heirs and ſucceſſors erect, found, eſtabliſh, and con- 
« firm to have continuance for ever: and for the better 
« maintenance and continuance of the ſaid hoſpital and free- 
« ſchool and the ſaid godly and charitable uſes, intents, and 
« purpoſes ; and that the ſame may have and take the better 
c effect; and that all and every the manors, lands, tene- 
«© ments, rents, -reverſions, ſervices, and hereditaments, 
« goods and chattels to be given, granted, conveyed, aflign- 
“ed, deviſed, willed, limited, or appointed for the main- 
* tenance, ſuſtentation, and relief of the perſons aforeſaid in 
« the ſame hoſpital, may be the better governed, uſed, em- 
« ployed, and beſtowed for the maintenance of the perſons 
« 1n the faid hoſpital for the time being to have continuance 
© * for ever; we will and ordain, and do appoint, aſſign, limit 
„ and name, and for us our heirs and ſucceſſors do grant, 

& ordain by theſe preſents, that there ſhall be for ever hereaf- 


111 fog gu 9? hand es ter ſixteen perſons which ſhall be called governors of the 
Keef, & lands, poſſeſſions, revenues, and goods of the hoſpital 

4, King James, founded in the Charter- houſe within the cout- 
ty of Middleſex, at the humble petition and only coſts and 
& charges of T. Sutton, Eſq. and for that purpoſe we have elect- 
© ed, nominated, ordained, aſſigned, conſtituted, limited, and 
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« appointed, and by theſe preſents do for us our heirs and 
« ſucceſſors elect, nominate, ordain, aſſign conſtitute, limit, 
« and appoint the Right Reverend father in God George, 
« now Archbiſhop of Canterbury, our right truſty and well 
« beloved couſin and counſellor, Thomas Lord Elleſmere 
„Lord Chancellor of England, our right truſty and well be- 
« loved couſin and counſellor, Robert Earl of Saliſbury, 
« Lord High Treaſurer of England, John the elect _— 
« of London, Launcelot now Biſhop of Ely, Sir Edwar 

« Coke, Knt, Chief Juſtice of the Common Pleas, Sir Tho. 
« Foſter, Knt.. one of our Juſtices of our court of Common 
« Pleas, Sir Henry Hobart, Knight and Baronet, our Attor- 
„ ney-general, John Overal, now Dean of the cathedral 
« church of St. Paul in London, George Mountaine, Dean 
« of the collegiate church of Weſtminſter, Henry 'Thurſby, 
« Eſq. one of the Maſters of our court of Chancery, Jeffery 
« Nightingale, Eſq. Richard Sutton, Eſq. John Law, Gent. 
„Thomas Brown, Gent. and the Maſter of the Hoſpital of 
„King James, founded in the Charter- houſe, within the 
* county of Middleſex, at the humble petition and only colts 
« and charges of Thomas Sutton, Eſq. and ſuch perſon and 
« perſons as ſhall from time to time be Maſter or Maſ- 
ters of the ſaid hoſpital for and during fuch time as they 
e ſhall be Maſter or Maſters thereof, to be the firſt and pre- 
„ ſent governors of the lands, poſſeſſions, revenues, and 
goods of the hoſpital of King James, founded in the Char- 
& ter- houſe, within the county of Middleſex, at the humble 
« petition and only coſts and charges of Thomas Sutton, Eſq. 
© and that they and the ſurvivors of them, and ſuch as the 
* ſurvivors and ſurvivor of them ſhall from time to time elect 
* and chooſe, to make up the number of ſixteen, when and 
* as often as any of them or any of their ſucceſſors ſhall hap- 
pen to deceaſe, or be removed from being governors or go- 


* vernor thereof, ſhall be incorporated and have a perpetual ſuc+ Z 


ceſſion for ever in deed, fact, and name, and ſhall be one 4; 


body corporate and politic, and that the faid perſons and their 
ſucceſſors, and the ſurvivors and ſurvivor of them, and his 
and their ſucceſſors, and ſuch as ſhall be elected and choſen 
to ſucceed them as aforeſaid, ſhall be incorporated, named, 
8 and called by the name of the Governors of the lands, polleſ- 
lions, revenues, and goods of the hoſpital of K. James found- 
ed in the Charter- houſe within the county of Middleſex, 
* at the humble petition and only coſts and charges of Thomas 
* Sutton, Efg. and them by the name of the Governors of the 
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lands, poſſeſſions, revenues, and goods of the boſpital of 
King James, founded in the Charter- houſe within the 
county of Middleſex, at the humble petition and on 
coſts and charges of Thomas Sutton, Eſq. one body cor. 
porate and politic by that name io have perpetual ſucce. 
ſion for ever toendure, we do by theſe preſents for us our 
heirs and ſucceſſors really and fully incorporate, make 
erect, ordain, name, conſtitute, and eſtabliſh, and that 

the ſame name of the Governors of the lands, poſſeſſions, 
revenues, and goods of the hoſpita! of King James, founded 
in the Charter houſe within the county of Middleſex at the 
humble petition and only coſts. and charges of Thomas 
Sutton, Eſq they and their ſucceſſors, and the ſurvivors 


and ſurvivor of them and his and their ſuccefſors, and the 


perſons to be elected and choſen as aforeſaid, ſhall for 
ever herea'ter be incorporated, named, and called, &, 
and ſhall by the ſame name have perpetual ſucceſſion {ox 
ever, and that they by the ſame name be, and (hall be and 
continue perſons able and capable in the law from time to 
time, and ſhall by that name of incorporation have full power, 
authority, and lawful capacity and ability to purchaſe take, 
hold, receive, enjoy, and have to them and their ſucceſſors 
for ever, as well goods and chattels, as manors, lands, 
tenements, rents, reverſions, annuities and hereditament: 
whatſoever, as well of us our heirs and ſucceſſors, as of th 
ſaid Thomas Sutton, his heirs, executors, and aſſigns, ct 
any other perſon or perſons whatſoever, and aiſo that th? 
ſaid governors tor the time being, and their ſucceſſors, ſhall 
have full power and lawtul authority by the aforeſaid name 
of governors of the lands, poſſeſſions, revenues, and goods 
of the hoſpital of King James founded in the Charter-houle 
within the county of Middleſex, at the humble petivon 
and only colts and charges of Thomas Sutton, iq, to lu 
and to be ſued, implead and to be impleaded, to anſwer and 
to be anſwered unto in all manner of courts and plac 
that now are or hereaſter ſhall be within this our realm ct 
elſewhere, as well temporal as ſpiritual, in all manner 0: 
ſuits whatſoever, and of what nature and kind ſoever luc 
ſuits or actious be or ſhall be, in the fame and as ample mat 
ner and form to all intents, conſtructions, and purpoſes 3 
any other perſon and perſons, bodies politic or Corporat 
of this our realm of England being able perſons in law, mij 
do: and furthermore we will and grant by theſe preſents 


for us our heirs and ſucceſſors unto the ſaid n 
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40 
t 


the time being and their ſucceſſors, that they and their 
ſucceſſors ſhall have and enjoy for ever a common ſeal, 


. wherein ſhall be engraved the name and arms of the ſaid 
« Thomas Sutton, whereby the ſame corporation ſhall or may 
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ſeal any manner of inſtrument touching the ſame corpora- 
tion, and the manors, lands, tenements, rents, rever- 
fions, annuities, and hereditaments, goods, chattels, and 
other things thereunto belonging, or in any wiſe touching 
or concerning the ſame: nevertheleſs it is our true intent 
and meaning, that the ſaid governors for the time being 
and their ſucceſſors, nor any of them, ſhall do or ſuffer to 
be done, at any time hereafter, any act or thing whereby 
or by means whereof any of the manors, lands, tenements, 
rents, reverſions, annuities, or hereditaments of the ſaid 
incorporation, or any eſtate, intereſt, poſſeſſion or pro- 
perty of or in the fame, or any of them ſhall be conveyed, 
veſted, or transferred in or to any other whatſoever contrary 
to the true meaning hereof, other than by ſuch leaſes as are 
hereafter mentioned, and that in ſuch manner and form as 
is hereafter expreſſed, and not otherwiſe; and that ſuch 
conſtruCtion {hall be made upon this foundation and incor- 
poration, as {hall be moſt beneficial and available ſor the 
maintenance of the poor, and for the tepreſſing and avoid- 
ing of all acts and devices to be invented or put in ure con- 
trary to the true meaning of theſe preſents: and therefore 
our will and pleaſure is, and ſo for us, our heirs and ſuc- 
ceſſors we do ordain, that the faid governors for the ume 
being, or their ſucceſſors or any ef them, ſhall not make 
any jeaſe, grant, conveyance, or eſtate of any the faid 
manors, lands, tenements, or hereditaments which fhail 
exceed the number of one and twenty years, and that 
either in poſſeſſion, or not above two years before the end 
and expiration or determination of the eftate or eſtates in 
poltellion, and whereupon the accuſtomable yearly rent 
or more by the greater part of five years next before the 
making of any ſuch leaſe reſerved, due or payable, ſhall 
not be reſerved and yearly payable during the continuance 
ot every ſuch leaſe: and alſo we do ordain, grant, and 
appoint by theſe preſents for us our heirs and ſucceſſors, 
that fo often and whenſoever any one or more of the ſaid 
governors for the time beirig, or any other governor or 
governors that hall be choten hereafter, ſhall fortune to 
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depart this life or to be removed from his or their place of go. 
vernor or governors, that then and fo often the reſidue q 
the ſaid governor or governors and their ſucceflors ſhall he 
continue, and remain incorporate by the fame name of the 
Governors of the lands, poſfefſions, revenues, and goods of 
the Hoſpital of King James, ſounded in the Charter- houſe 
within the county of Middleſex, at the humble petition and 
only coſts and charges of Thomas Sutton, Eſq. to all intentz, 
conſtructions, and purpoſes, according to the true mean. 
ing of theſe prefents, as if all the ſaid governor and go. 
vernors had continued: and that then and fo often it ſhall 
be lawful for the reſt of the governors, or the greater num- 
ber of them, to elect, nominate, chuſe, and appoint one 
or more meet perſon or perſons, according to the true 
intent and meaning of theſe preſents, into the room and 
place or rooms and places of every ſuch governor or gover- 
nors which ſhall ſo depart this life or be removed, which 
perſon and perſons ſo nominated, elected. choſen, and 
agreed upon by the ſaid governors, or by the greater num- 
ber of them, ſhall be, and ſhall be reputed and taken from 
the time of his or their election, to be from thenceſorth 
together with the others, governors of the ſaid hoſpital, 
and after this manner to proceed whenſoever and as often 
as need ſhall require, and the ſame eleckion to be made 
within two months that any of the ſaid governor or gover- 
nors ſhall ſo depart this life or be removed : and that the 
ſaid Thomas Sutton during his life, and after his deceaſe 
the ſaid governors for the time being, or the more part of 
them, ſhall have full power and authority to nominate, 
align, and appoint, and ſhall and may name, aſſign, and 


« appoint, when and as often as he and they ſhall think good, 


66 


446 


60 
60 


ſuch number and numbers of perſon and perſons as he and 
they ſhall think convenient to be poor men, children, and 
ſcholars, maſter, preacher, ſchoolmaſter, uſher, meribers, 
officer, and officers of or for the ſaid hofpital, as he the 
ſaid Thomas Sutton during his life, and after his deceaſe 
the governors for the time being and their ſucceſſors, or the 
more part of them, ſhall think meet and convenient: never- 
theleſs if the rents, revenues, or profits of all or any of the ma- 


nors, lands, tenements and hereditaments, goods, or chattels, 
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« time to be granted and conveyed to the ſaid gover- 
7: ing? the ſaid bofpital and their ſucceffors for 3 
ie tenance of the people in the ſaid hofpital, ſhall happen to 
« encreaſe or to be raiſed or augmented to a better or greater 
« yearly value than formerly the ſame was, or that the rents, 
« revenues, and poffeffions of the ſaid hoſpital ſhall be fur- 
« ther increaſed by the determination of any former eſtates 
« jn any of the faid poſſeffions of the ſaid hoſpital, or other- 
« wiſe, that all and every ſuch increaſe ſhall be employed to 
« the maintenance of more and other poor people to be 
« placed in the {aid hoſpital, or to the further augmentation 
« of the allowances of thoſe perſons that for' the time being 
« ſhall be in the ſaid hoſpital according to the true intent and 
© meaning of theſe preſents, and ſhall not be converted or 
« employed to any private uſe: and alſo we do by theſe pre- 
« ſents, for us, our heirs, and ſucceſſors, will, t, and 
« ordain, that whenſoever and as often as any of the ſaid 
« places or rooms of any of the ſaid maſter, preacher, ſchool- 
% maſter, or uſher, poor men, or children, ſcholars, mem- 
« hers, or officers, or any of them, ſhall happen to become 
void by death, reſignation, deprivatidn, or otherwiſe, that 
« then and ſo often it ſhall and may be lawful for the ſaid 
% Thomas Sutton during his life, and after his death for the 
e ſaid governors for the time being and their ſucceſſors, or 
| © the moſt part of them, within one month after ſuch avoid- 
« ance by writing under the ſeal of the ſaid Thomas Sutton 
“during his life, and after his death by the ſaid' governors for 
the time being and their ſucceſſors under their common 
* ſeal, to nominate and appoint other meet perſon and per- 
« ſons in the rooms, place, and places of them and every of 
them ſo deceaſing, reſigning, or otherwiſe becoming void: 
and if in caſe the ſaid governors and their ſucceſſors for 
* the time being, or the- moſt part of them, ſhall not 
within two months after ſuch avoidance, nominate, aſſign, 
* and appoint as is aforeſaid, that then and fo often and 
in every ſuch caſe, from and after the death of 
* the ſaid Thomas Sutton, it ſhall be lawful for us, our 
* heirs, and ſucceſſors by letters patent under the great ſeal 
of England or privy ſeal, to nominate and appoint meet 
* perſon and perſons to all and every ſuch office, rooms, 
place and places as ſhall remain void for the time 
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aforeſaid, by the default of the ſaid governors and their 
ſucceſſors as is aforeſaid : and we do further, of our eſpe- 
cial grace, certain knowledge, and mere motion, for us, 
our heirs, and ſucceſſors, give and grant, that the ſaid 


maſter, preacher, ſchoolmaſter, uſher, poor men, chil. 


dren, ſcholars, members, and officers of the ſaid hoſpital, 
and every of them ſhall be allowed, ordered, directed, 
viſited, placed, or diſplaced by the ſaid Thomas Sutton 
during his life, and after his death by the ſaid governors 
for the time being, and their ſucceſſors or the more part 
of them, according to ſuch allowances, rules, ſtatutes, and 
ordinances, as ſhall be appointed, ſet forth, made, deviſed, 
or eſtabliſhed by the ſaid Thomas Sutton during his life in 
writing under his hand and ſeal, and after his death by the 
governors for the time being and their ſucceſſors or the 
more part of them under the ſaid common ſeal : and fur- 
ther we have given and granted, and by theſe preſents do 
give and grant to the ſaid I homas Sutton during his life 
by writing under his hand and ſeal, and to the ſaid gover- 
nors and their ſucceſſors for the time being, or the more 
part of them after his deceaſe under the ſaid common ſeal, 
to make, ſet down, and appoint ſuch rules, ſtatutes, and 
ordinances for the rule, governmeat, and well ordering the 
ſaid hoſpital, and of the ſaid maſter, preacher, ſchoolmaſter, 
uſher, poor people, children, ſcholars, members, and 
officers for the time being, and ſor their and every of their 
wages, ſtipends, and allowances, for and towards their or 
any of their maintenance and relief, as to the ſaid Thomas 
Sutton during his life, and after his deceaſe, to the ſaid 
governors and their ſucceſſors for the time being or the 
more part of them ſhall ſeem meet and convenient: and 
that the ſame orders, rules, ſtatutes, and ordinances 10 
by him, them, or any of them to be made, fet down, and 
preſcribed as aforeſaid, ſhall be and ſtand in full force 
and ſtrength in law, to all conſtructions, intents, and 
purpoſes, the ſame not being repugnant to our preroga- 


tive royal, nor contrary to the laws and ſtatutes of this our 


realm of England, nor to any eccleſiaſtical canons or 
conſtitutions of the church of England, which then ſhall 
be in force: and that for the better government ol. the 


ſaid hoſpital, the ſaid Thomas Sutton during his wm 
| „ an 


- 
x 
» 


Part X. Plead. in the Caſe of Sur rox's Hoſpital, 


« and after his deceaſe the ſaid governors for the time being 


« or the moſt part of them, or ſuch and fo many of them as 


« the faid Thomas Sutton {hall by his writing under his hand 
« ind ſeal thereunto aſſign, appoint, and nominate, ſhall 
« and may after the deceaſe of the faid Thomas Sutton, have 
full power and lawful authority to viſit, order, and puniſh, 
« place or diſplace the maſter, preacher, ſchooimaſter, uſher, 
« poor people, fcholars, members, and officers of the ſaid 
« hoſpital and every of them, and to order, reform, and re- 
« refs all and every the diſorders, miſdemeanors, offences, 
« and abuſes in the perſons aforeſaid and every of them, or 
« jn the ſaid hoſpital or free-ſ\chool, or in or touching the 
« government, order, and diipoting of the ſame, and to 
« cenſure, ſuſpend, deprive, and diſplace the ſaid maſter, 
« preacher, ſchoo maſter, uſher, poor people, ſcholars, mem- 
« bers, and officers, and all, every, or any of them, as to 
« him the ſaid I homas Sutton during his life, and after his 


« death to the ſaid governors for the time being and their 


« ſucceſſors, or the more part of them, or to ſuch and ſo 
« many of them as the ſaid Thomas Sutton by any his writ- 
« ;3ng under his hand and ſeal ſhall thereunto aſſign, nomi- 
« nate, and appoint, ſhall to him or them reſpectively ſeem 
« fit, juſt, and convenient. So always that no vilitation, 
„ act, or thing in or touching the fame, be had, made, or 
done by any perſon or perſons during the life of the ſaid 
„ "Thomas Sutton, other than by the faid Thomas Sutton, 


and after his death by the ſaid governors for the time being 


and their ſuccefſors or the more part of them, or by ſuch 
* or ſo many of them as the ſaid Thomas Sutton by his writ- 
ing under his hand and fea} ſha!l nominate and appoint 
* thereunto: and we of our ſurther ſpecial grace, certain 
„knowledge, and mere motion, and by our ſupreme power 
* and authority for us our heirs and ſucceſſors, do will, or- 
* dain, and grant, that the ſaid hoſpital, and the maſter, 
« preacher, ſchoolmaſter, uſher, members, officers, and all 


other the perſons to be placed in the ſaid hoſpital, ſhall be 


for ever hereafter exempted and freed of and from all viſita- 


tion, puniſhment, and correction to be had, uſed, or exer- - 


* cited in or upon them or any of them by the Ordinary of 


the dioceſe for the time being, or by any other perſon. or 
** perions whatſoever, other than by the ſaid T. Sutton during 
C C4 „ his 
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<« his life, and after his death by the ſaid governors for the 
„ time being, and their ſucceſſors : and further know ye, 
„ that we for the conſiderations aforeſaid, of our eſpecial 
„ grace, certain knowledge, and mere motion, have given 
& and granted, and by theſe preſents for us our heirs and ſuc. 
s cefſors do give and grant to the ſaid governors of the lands, 
<< poſſeſſion, revenues, and goods of the hoſpital of King 
©. James, founded in the Charter-houſe within the county of 

© Middleſex, at the humble petition and only coſts and 
& charges of Thomas Sutton, Eſq. and to their ſucceſſors for 
ever, our eſpecial licence, and free and lawful liberty, 
% power, and authority to get, purchaſe, receive, and take 
to them and their ſucceſſors for ever, for the maintenance, 
« fſuſtentation, and relief of all and every the perſon and 
«« perſons to be placed in the ſaid hoſpital, of and from the 
* ſaid Thomas Sutton, his heirs and aſſigns, the ſaid great 
© and large manſion: houſe, commonly called the Chatter. 
© houſe beſides Smithfield, together with the houſes, build- 
6. ings, courts, yards, gardens, orchards, cloſes, and other 
© hereditaments, lately purchaſed by the ſaid Thomas Sut. 
<& ton of the ſaid Thomas Earl of Suffolk, and all thoſe bis 
* manors and lordſhips of Southminſter, Norton, Little Hal. 
<< lingbury, alias Hallingbury Bouchers, and Much Stan- 
“bridge in the county of Eſſex, with all their and every 
« of their rights, members, and appurtenances what- 
© ſoever, and alſo all thoſe his manors and lordſhips of 
«© Buſtingthorpe, alias Buſlingthorpe and Dunneſby in 
« the county of Lincoln, with their and every of their 
rights, members, and appurtenances whatſoever, and allo 
all thoſe his manors of Salthorp, alias Saltrop, alias Hal- 
throp, Chilton, and Blackgrove in the county of Wilts, 
with their and every of their rights, members, and appur- 
«© tenances, aud alſo all thoſe his lands and paſture grounds 
called Blackgrove, containing by eſtimation two hundred 
acres of 'paſture with the appurtenances in Blackgrove and 
% Wroughton in the ſaid county of Wilts, and alſo all that 
„ his manor of Miſſenden, otherwiſe called the manors of 


„ and Tregoſe, in the ſaid county of Wilts, with all 
« his rights, members, and appurtenances, and all 
© that his manor of Elcombe and the park called E- 
« combe Park with the appurtenances in the ſaid 
© county of Wilts, and alſo all that his manor of 
« Watleſcote, alias Wigleſcote, alias Wigelſcete with the 
« appurtenances in the ſaid county of Wilts, and allo 
4 all that his manor of Weſcote, alias Welcete 3 


Miſſunden in the pariſhes of Wroughton, Lydyerd, 
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« the appurtenances in the ſaid county of Wilts ; and alſo all 
« thoſe his lands and paſtures containing by eſtimation one 
&« hundred acres of ſand, and threeſcore acres of paſture with 
« the appurtenances in Wigleſcote and Wroughton in the 
« the faid county of Wilts ; and all that his manor of Uff- 
« cote with the appurtenances in the ſaid county of Wilts ; 
« and alſo all thoſe his two meſſuages and one thouſand acres 
« of land, two thouſand acres of paſture, three hundred acres 
« of meadow, and three hundred acres of wood with the ap- 
« purtenances in Brode-Hinton in the ſaid county of Wilts ; 
« and alſo all thoſe the manors and lordſhips of Campes, al:as 
« Campes Caſtle, otherwiſe called Caſtle Campes, with the 
« appurtenances fituate, lying, being, and extending in the 


« counties of Cambridge and Eſſex, or in either of them, or 


« elſewhere within the realm of England; and alſo all that 
« his manor of Balſham in the county of Cambridge, with 
&« all and ſingular the rights, members, and appurtenances, 
« thereof whatſoever; and alſo all thoſe his meſſuages and 
lands ſituate, lying and being in the pariſhes of Hackney 
« and Tottenham in the county of Middleſex, or in either of 
« them, with their and every of their rights, members, and 
« appurtenances whatſoever, which ſaid meſſuage was lately 
« purchaſed of Sir William Bowyer, Knight, and the faid 
lands in Tottenham now are or lately were in the tenure or 
« occupation of William Benning, Leoman; and alſo all and 
e ſingular the manors, lordſhips, meſſuages, lands, tene- 
« ments, reverſions, ſervices, meadows, paſtures, woods, 
« advowſons, patronages of churches and hereditaments of 
* the ſaid Thomas Sutton whatſoever, ſituate, lying, or be- 
« ing within the ſaid counties of Eſſex, Lincoln, Wilts, 
Cambridge, and Middleſex, or in any of them, with all 
* andevery their rights, members, and appurtenances what- 
* ſoever or any ſuch, and ſo many and ſuch part of the ſaid 
* manors, advowſons, lands, tenements, and hereditaments, 
Hor of any part thereof, as the ſaid Thomas Sutton ſhould 
* think meet; and alſo all letters patent, indentures, deeds, 
* evidences, bonds, and writings concerning the premiſes or 
* of any of them, which ſhall be ſo given and granted by the 
* ſaid Thomas Sutton to the ſaid governors and their ſucceſ- 
60 lors, and all ſuch conditions, warranties, vouchers, actions, 
* fuits, entries, benefits, and demands as ſhall be or may 
j be had by any perſon or perſons upon or by reaſon of them 
or any of them (except all his manors or lordſhips of Lit- 
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tlebury and Haddeſtocke, with the appurtenances in the 
ſaid county of Eſſex aforeſaid) or in either of them, though 
the premiſes or any of them be holden of us immediately in 
chief, or by knight's ſervice, or otherwiſe howſoever ; and 
without any licence or pardon for alienation of them or any 
of them, the ſtatute of mortmain, or any other act, ſtatute, 
ordinance, or proviſion to the contrary in any wiſe not. 
withſtanding : and alſo we do give and grant like licence, 
power, and authority to the ſaid Thomas Sutton, his heir 
and aſſigns, to give, grant and aſſure unto the ſaid gover- 
nors and their ſecefibes for the uſes, intents, and purpoſcs 
aforeſaid, all and every the faid great and Jarge manſion- 
houſe commonly called the Charter-houſe beſides Smith. 
held, together with the houſes, buildings, courts, yards, 
gardens, orchards, cloſes, and other hereditaments lately 
purchaſed by the ſaid Thomas Sutton of the ſaid Thomas 


Earl of Suffolk; and all thoſe his manors and lordſhips of 


Southminſter, Norton, Little Halingbury, alias Ha'ing- 


* bury Bouchers, and Much Stanbridge in the ſaid county of 


Eſſex, with all their and every of their rights, members, 
and appurtenances, whatſoever ; and alſo all thoſe bis ma- 
nors and lordſhips of Buſtingthorpe, alias Buſlingthorye, 
and Dunneſby in the county of Lincoln, with their and 
every of their rights, members and appurtenances whatſo- 
ever; and alſo all thoſe his manors of Salthorpe, alias Salt- 
rope, alias Haltherope, alias Halſtrop, Chilton, and Black- 


grove in the county of Wilts, with their and every of their 


rights, members, and appurtenances ; and alſo all thoſe 
his lands and paſture grounds called Blackgrove, contain- 
ing by eſtimation two hundred acres of paſture with their 
appurtenances in Blackgrove and Wroughton in the faid 
county of Wilts ; and alfo all that his manor of Miſſenden, 
otherwiſe called the manor of Miſſunden in the pariſhes of 
Wroughton Lydeyard and Tregoſe, in the ſaid county of 


< Wilts, with all the rights, members, and appurtenances; 


- 


cc 


and all that his manor of Elcomb and the Park called 
Elcomb Park, with the appurtenances, in the faid coun- 
ty of Wilts; and alſo all that his manor of Wale 
ſcote, alias Wigleſcote, alias Wigelſcete, with the appur- 
tenances in the ſaid county of Wilts ; and alſo all that 
bis manor of Weſcote, alias Weſcete, with the appurtenances 


in the ſaid county of Wilts; and alſo all thoſe bis. 608 
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« and paſtures, containing by eſtimation one hundred acres 
« of land and threeſcore acres of paſture, with the appurte- 
« nances in Wigleſcote and Wroughton in the ſaid county of 
« Wilts, and all that his manor of Uffcote with the appurte- 
« nances in the ſaid county of Wilts ; and alſo all thoſe his 
« two meſſuages and one thouſand acres of land, two thou- 
« {and acres of paſture, three hundred acres of meadow, and 
« three hundred acres of wood with the appurtenances in 
« Brode-Hinton in the ſaid county of Wilts ; and all thoſe his 
« manors and lordſhips of Campes, alias Campes Caſtle, 
« otherwiſe called Caſtle Campes, with the appurtenances 
« ſituate, lying, and being, and extending in the counties 
« of Cambridge and Eſſex, or in either of them, or elſe- 
« where within the realm of England ; and alfo all that his 
« manor of Balſham in the county of Cambridge, with all 
« and ſingular the rights, members, and appurtenances there- 
« of whatſoever z and all thoſe his meſſuages and lands ſitu- 
« ate, lying, and being in the pariſhes of Hackney and Tot- 
« tenham in the county of Middleſex, or in either of them, 
with their and either of their rights, members, and appur- 
e tenances whatſoever, which ſaid meſſuage was lately pur- 
„ chaſed of Sir William Bowyer, Knight, and the ſaid 
lands in Tottenham now are or late were in the tenure or 
« occupation of Will iam Benning, Yeoman ; and alſo all and 
« ſingular the manors, lordſhips, meſluages, lands, tene- 
ments, reverſions, ſervices, meadows, paſtures, woods, 
« advowſons, patronages of churches, and hereditaments of 
« the ſaid Thomas Sutton whatſoever, ſituate, lying, or 
being within the ſaid counties of Eſſex, Lincoln, Wilts, 
“Cambridge, and Middleſex, or any of them, with all and 
* every of their rights, members, and appurtenances what- 
4 ſoever, or any ſuch, and ſo many and ſuch part of the ſaid 
* manors, advowſons, lands, tenements, and hereditaments, 
* or of any part thereof, as the ſaid Thomas Sutton ſhall 
think meet; and alſo all letters patent, indentures, deeds, 
* evidences, bonds, and writings concerning the premiſes 
* or any of them, which ſhall be ſo given and granted by 
© the faid Thomas Sutton to the ſaid governors and their 
© ſucceſſors, and all ſuch conditions, warranties, vouchers, 
* actions, ſuits, entries, benefits, and demands, as 
* ſhall be or may be had by any perſon or perſons upon 

e Or 


4 or by reaſon of them or any of them (ex 
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ot all his manor 
«. or lordſbips of Littlebury and Haddeſtocke with the 


«© purtenances in the faid county of Eſſex aforeſaid) of in 
s either of them, though the premiſes or any of them be 
“ holden of us immediately in chief, or by knight's ſervice 
c or otherwiſe howſoever, and without any licence or pardon 
“ for alienation of them or any of them, the ſtatute of mor. 
«© main, or any other act, ftatute, ordinance, or proviſion 
« whatſoever to the contrary in any wiſe not withſtandinꝑ: 
and our further will and pleaſure is, and we do by thele 
<< preſents for us, our heirs and ſucceſſors, ordain and ſtrat- 
<« ly charge and command, that whenſoever and as often 23 
any of the churches, parſonages, vicarages, chapels or 
<< other ſpiritual livings, the advowſons, patronages, or do- 
© nations whereof are hereby meant, or mentioned to be l. 
« cenced to be given by the ſaid Thomas Sutton to the faid 
«. governors and their ſucceſſors for and towards the main- 
*© tainance of the ſaid godly and charitable uſes, ſhall happen 
© to be void or become preſentative or preſentable, or to be 
<<. given or collated unto by reaſon of the death, reſignation, 
<« or deprivation of any incumbent or incumbents of them or 
« any of them, or by any other means howſoever, that then 
«© and ſo often the ſaid governors for the time being, and their 
« ſ{ucceflors, or the greater part of them for the time being, 
<<. ſhall preſent, prefer, or collate thereunto ſuch meet and 
<«« ſnfficient perſons as they ſhall think fit; nevertheleſs our 
« full meaning and direction in this behalf is, and fo we 
« by theſe preſents for us our heirs and ſucceſſors, ordain and 
« declare, that ſuch and ſo many of the ſcholars which hall 
© from time to time be brought up and taught in the ſaid boſ- 
ce pital and every of them, as ſhall after be fully qualified and 
< become meet to take upon them or any of them the chargeot 
< the ſaid churches, rectories, parſonages, vicarages, chapels, 
&© or other ſpiritual livings aforeſaid, ſhall as near as may be 
<« from time to time, be by the ſaid governors and their ſuc- 
tc ceſſors, preſented, preferred, and collated thereunto betore 
any other perſon or perſons whatſoever, avoiding, as much 
as may be, the giving of more benefices than one to 21) 
one incumbent : and to the end that all ſuſpicion of ind. 
rect dealing, which might hereafter be uſed or put ia prac- 
tice by. the aforeſaid governors and their ſucceſſors, t 


any of them, contrary to the true intent and meaning 5 
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« theſe preſents, may be prevented and taken away, our 
« will and pleaſure is, and we do. by theſe preſents for us, 
« our heits and ſucceſſors, ordain and ſtraitly charge and 
« command, that the manors, lands, tenements, and here- 
« gitaments, and other things which at any time hereafter 
« ſhall be given, granted, or conveyed for the maintenance 
« of the faid godly and charitable uſes before in theſe preſents 
« mentioned, or any part or parcel of them or of any of them, 
« ſhall at any time hereafter be by the ſaid governors, or their 
« ſucceſſors, or any of them leaſed, demiſed, roms, or 
« conyeyed to them the ſaid governors, or their ſucceſſors or 
« to any of them, or to any other perſon or perſons whatio- 
« eyer, for or to the uſe, benefit, or behoof of the ſaid go- 
« yernors, or of their ſucceſſors, or of any of them, although 
« expreſs mention of the clear yearly value and certainty of 
« the premiſes, or any of them, or of any other gifts or grants 
« by us or any of our progenitors or predeceflors to the afore- 
« {aid Thomas Sutton heretofore made, is not made, or 
« any ſtatute, act, ordinance, proviſion, proclamation, or 
« reſtraint, to the contrary hereof had, made, ordained, or 
« provided, or any other thing, cauſe, or matter whatſoever 
« in any wiſe notwithſtanding: in witneſs whereof we have 
© cauſed theſe our letters to be made patent, witneſs our ſelf 
« at Weſtminſter the two and twentieth day of June in the 
« ninth year of our reign of England, France and Ireland, 
and of Scotland the 44th, as by the faid letters patent more 
« fully appeareth.” And further the faid jurors ſay upon ar 
their oath aforeſaid, that the ſaid Thomas Sutton, of all and Hr. s, 
lingular the premiſes aforeſaid with the appurtenances, in r ee 
form aforeſaid being ſeiſed, the faid Thomas Sutton after- © 3 wh] . 
vards, and before the aforeſaid time when, &c. that is to) 5 
lay, the zoth day of October, in the gth year of the reign of 2 = 2 
the lord * of England aboveſaid, made a certain writ- epi 2 
ing ſealed with his ſeal, bearing date the fame day and year, * 
and to the jurors aforeſaid ſhewed in evidence, to one John , 
Hutton, Clerk, the tenor of which writing followeth in Le 8 
thele words. * To all to whom theſe preſents ſhall come, 2. __ ; 
„Tho. Sutton of Balſham in the county of Cambridge, Eſq. ABS af 
= lendeth greeting: whereas it hath pleaſed the King's molt 57 
„ xcellent Majeſty that now is, by his highneſs's letters pa- ZZ. z---+.7; 5 

tent bearing date at Weſtminſter, the two and * A e, 
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day of June in this preſent ninth year of his highney 
reign over England, upon the humble ſuit of the {i 
Thomas Sutton, to give licence, power, and authority u 
him the ſaid Thomas Sutton, to place, found, and ed 
an hoſpital and free-ſchool in the houſe called the late di. 
ſolved Charter-houſe beſides Smithfield in the county of 
Middleſex ; and like licence, power and authority for hin 
the ſaid Thomas Sutton, at any time during his life to gr. 
dain, appoint, and place a maſter of the ſaid hoſpital, 28d 
that the ſaid hoſpital, ſhould be called by the name of the 
hoſpital of King James, founded in the Charter-hous 
within the county of Middlefex, at the humble petition an 
only coſts and charges of 'Thomas Sutton, Eſq. and where 
furthermore by the ſaid letters patent the Maiter of the {ail 
hoſpital for the time being 1s ordained and appointed to he 
one of the ſixteen governors of the lands, poſſeſſions, re. 
venues, and goods of the ſaid hoſpital ; and that the ſim? 
ſixteen governors are by the ſaid letters patent incorporate 
to purchaſe and take lands to them and their ſucceſſor for 
ever, for the maintainance of the ſaid hoſpital, by the name 
of the Governors of the lands, poſſeſſions, revenues, and 
goods of the hoſpital of King James, founded in the Chir- 
ter-houſe within the county of Middleſex, at the humble 
petition and only coſts and charges of Thomas Sutton, E- 
quire, as by the ſaid letters patent (among other thing] 


more at large may appear: by reaſon whereof, there mut 


be a Maſter made before ſuch time as the ſaid Thomas 
Sutton can convey the lands intended by the ſaid Thomas 
Sutton to be conveyed for the maintenance of the faid hob 
pital unto the ſaid governors, according to the faid letter 
patent: now the ſaid Thomas Sutton, minding the perform- 
ance of the ſaid charitable act, hath according to the 
power given him by the ſaid letters patent, and by thele 
preſents doth place, ordain, nominate, conſtitute, and ap- 
point his right truſty and well beloved John Hutton, Cler6, 
the firſt and preſent Maſter of the hofpital of K. James, ſound- 
ed in the Charter-houſe within the county of Middleſex, 2 
the humble petition and only coſts and charges of Tho. S. 
ton, Eſq. to have and to hold the ſaid office, room, andplac! 
of Maſter of the ſaid hoſpital unto him the ſaid John Hutton, 
from henceforth for and during the good will and pleaſure 
of the ſaid Tho, Sutton ; in witneſs whereof the fad he 
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« mas Sutton hath hereunto put his band and ſeal, dated the 

« zoth day of October in the gth year of the reign of our ſail 

« {yrereign lord James, by the grace of God, King of Eng- 

« land, France and Ireland, defender of the faith, &c. and 

« of Scotland the 45th.” And further the jurors aforeſaid 

ſay upon their oath aforeſaid, that the aforeſaid Thomas Sut- ZZ 
ton of all and ſingular the premiſes aforeſaid, in form afore- 4 . 
aid being ſeifed, afterwards, and before the ſaid time when, eu, 
Kc. that is to ſay on the iſt day of November, in the gth e, AA. 
rear of the reign of the ſaid lord the now King of England, A i IS — 
Nc. above ſaid made a certain indenture between him the aid 7 2 
Thomas Sutton of Balſham, in the county of Cambridge, Eſq. , 5 Fa 7 


of the one part, and the right reverend father in God George, T A. 
lord Archbiſhop of Canterbury, Primate and Metropolitan of 2 * ee 
ll England; the right honourable Thomas Lord Flleſmere,/7 ag; See 
Lord Chancellor of England; the right honourable Robert - REY 
Larl of Saliſbury, Lord High Treaſurer of England; the re- 
rerend father in God, John Lord Biſhop of London; the re- 
rerend father in God, Launcelot Lord Biſhop of Ely; Ed- 
ward Coke, Knight, Lord Chief Juſtice of the Common 
Pleas ; Thomas Foſter, Knight, one of the Juſtices of the 
Common Pleas ; Henry Hobart, Knight and Baronet, the 
King's Attorney-general that now is; John Overal, Dean 
of the Cathedral church of St Paul in London; George 
Mountain, Dean of the collegiate church of Weſtminſter ; 
Henry Thurſby, Eſq. one of the Maſters of the Chancery; 
Jeffery Nightingale, Eſq. Richard Sutton, Eſq. John Law, 
Gent. Thomas Brown, Gent. and John Hutton, Clerk ; by 
the names of the reverend father in God, George Archbiſhop 
of Canterbury; Thomas Lord Elleſmere, Lord Chancellor of 
England; Robert Earl of Saliſbury, Lord High Treaſurer of 
England; the reverend father in God, John, -Lord Biſhop of 
Londonz the reverend father in God, Launcelot, Lord 
Biſhop of Ely; Edward Coke, Knight. Lord Chief Juſtice of 
the Common Pleas : Thomas Foſter, Knight, one of the Juſ- 
uces of the Court of Common Pleas ; Henry Hobart, Knight 
and Baronet, Attorney-general of the lord the King ; John 
Oreral, Dean of the Cathedral church of St. Paul in Lon- 
don; George Mountain, Dean of the collegiate church of 
Weltminſter ; Henry Thurſby, Efquire, one of the Maſ- 
ters of the Court of Chancery; Jeffery Nightingale, Eſq. 
Richard Sutton, Efquire, John Law, Gent. Thomas Brown, 
Cent. and John Hutton, Clerk; Maſter of the hoſpital of 
ing James, ſounded in the Charter-houſe, within the 
county of Middleſex, at the humble petition, and at the 
bly colts and charges of Thomas Sutton, Eiq. the firſt and 
preſent 
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preſent governors of the lands, poſſeſſions, revenues, 

goods of the hoſpital of King James, founded in the Chant. 
houſe within the connty of Middleſex, at the humble petiion 
and only coſts and charges of 'Tho. Sutton, Eſq. of the other 
4 made, and within fix months then next following, thy 
s to ſay on the 4th day of November, in the gth year of thy 
reign of the lord James, now King of England, aboveſaid, n 
the Court of Chancery of the lord the now King, at Weg. 
minſter aforeſaid then being, in due manner of record nrolled, 
according to the form of the ſtatute in ſuch caſe made and pm 
vided; and whereof one part, ſcaled with the ſeal of the (ai! 
Thomas Sutton, to the jurors aforeſaid was ſhewed in evidence, 
bearing date the ſame day and year, the tenor of which in- 
denture followeth in theſe words: “ This indenture made 
te the firſt day of November in the year of our Lord God on 
& thouſand fix hundred and eleven, and in the years of the 
« reign of our ſovereign lord James, by the grace of (of 
« King of England, Scotland, France, and Ireland, defen- 
cc der of the faith, &c. that is to ſay, of England, Francy 
« and Ireland the gth, and of Scotland the 45th, betvee 
« Thomas Sutton of Balſham in the county of Cambridge 
« Eſq. of the one party, and the moſt reverend father in 
« God, George, Lord Archbiſhop of Canterbury, Primate 
« and Metropolitan of all England; and the right honourable 
& Thomas Lord Elleſmere, Lord Chancellor of England; 
te the right honourable Robert Earl of Saliſbury, Lord Hig 
5 Treaſurer of England; the right reverend father in Gol 
& John, Lord Biſhop of London; the right reverend fathe 
& in God Lancelot, Lord Biſhop of Ely; Sir Edward Coie 
« Knight, Lord Chief Juſtice of the Common Pleas; dr 
Thomas Foſter, Knight, one of the Juſtices of the Cout 
«© of Common Pleas ; Sir Henry Hobart, Knight and Bar: 
net, Attorney-=general of our ſovereign lord the King 
« John Overall, Dean of the cathedral church of St. Pauin 
London; George Mountain, Dean of the collegiate church 
of Weſtminſter ; Henry Thurſby, Efq. one of the Maſt 
of the Court of Chancery; Jeffrey Nightingale, Eſq. Riche 
46 ard Sutton, Eſq. John Law, Gent. Thomas Browne, Cen. 
& and John Hutton, Clerk, Maſter of the hoſpital of Ky 
« James, founded in the Charter-houſe within the count) a 
« Middleſex, at the humble petition and only colts i 
“ charges of Thomas Sutton, Eſq. the firſt and preſent ge 
& yernor of the lands, poſſeſſions, revenues, and goods of the 
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« in the county of Middleſex, at the humble petition and 

« only coſts and charges of Thomas Sutton, Eſq. of the other 
« part, witneſſeth, that whereas it hath pleaſed the King's 

« moſt excellent Majeſty that now is, by his highnels's let- 

« ters patent bearing date at Weſtminſter the two and twen- 

« tieth day of June, in this preſent ninth year of his 4 
« neſs reign over England, upon the humble ſuit of the ſaid 
« Thomas Sutton, to give licence, power, and authority to 
« him the ſaid Thomas Sutton, to place, ere, found, and 
« eſtabliſh, at or in the ſaid houſe called the late diſſolved 
« Charter-houſe beſides Smithfield within the county of Mid- 
« dleſex, one hoſpital, houſe, or place of abiding for the 
« finding, ſuſtentation, and relief of poor, aged, maimed, 
« needy or impotent people, as alſo to place, found, and eſ- 
te ablith at or in the ſaid houſe one free-ſchool, for the in- 
« ſtructing, maintenance, and education of poor children or 
« ſcholars, and that the ſaid hoſpital ſhould for ever after- 
« wards be incorporated, named, and called the hoſpital of 
« King James, founded in Charter-houſe within the county 
« of Middleſex, at the humble petition and only coſts and 
« charges of Thomas Sutton, Eſq. and that he the faid Tho- 
© mas Sutton during his life, and after his death the ſaid go- 
« yernors and their ſucceſſors for ever, ſhould have power, 
« licence, and authority to ordain, appoint, and place there- 
« ina maſter, a preacher, a ſchool- maſter and uſher, and 
« ſuch numbers of poor people, ſcholars, and officers as 
they ſhould think meet, and in default thereof, his Majeſ- 
« ty, his heirs and ſucceſſors; and where likewiſe our ſaid 
« ſovereign lord the King's Majeſty, by the ſaid letters pa- 
tent, hath incorporated the ſaid Lord Archbiſhop, Lord 
Chancellor, Lord "Treaſurer, John Biſhop of London, 
(Lancelot) Biſhop of Ely, Sir Edward Coke, Knight, Sir 
Thomas Foſter, Knight, Sir Henry Hobart Knight and 
„“ Baronet, John Overall, George Mountain, Henry Thurſ- 
* by, Jeffery Nightingale, Richard Sutton, John Lawe, 
* Thomas Browne, and the maſter of the ſaid hoſpital for 
* the time being, by thEname of the governors of the lands, 
„ polſellions, revenues, and goods of the hoſpital of King 
James, founded in Charter-houſe within the county of 
* Middleſex, at the humble petition and only coſts and 
* Charges of Thomas Sutton, Eſq. and moreover hath there- 
by granted licence, as well to the ſaid governors and 
2 7 9 to have, take, and purchaſe, as allo licence 
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„ free-{chool for ever, and for the better maintenance of the 


© conveyed, and for and in conſideration of the ſum of fre 
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“and authority to the ſaid Thomas Sutton his heirs and 2. 
* ſigns, to give, grant, and aſſure unto the ſaid governor, 
* and their ſucceſſors, for the better continuance of the ſaid 
© hoſpital and free-ſchool for ever and for the better main. 
te tenance of the maſter, preacher, ſchoolmaſter, uſher 
e and ſuch number of poor people, ſcholars, and officers of 
e and ia the ſaid hoſpital for ever, as ſhall be therein place 
as is aforeſaid, all and every the manors, lands, tenementz 
rents, reverſions, advowſons, and hereditaments hereafter 
herein mentioned to be granted or conveyed, as in and by 
«© the ſaid letters patent among other things more at large 
© may appear; ſince which ſaid letters patent the ſaid Tho- 
mas Sutton hath by his deed or writing under his hand an! 
© ſeal, bearing date the zoth day of October laſt, ordained 
and appointed the ſaid John Hutton to be firſt and preſent 
© maſter of the ſaid hoſpital, according to the purport, tenor, 
© and true meaning of the ſaid letters patent. And the faid 
« Thomas Sutton being minded in his life time to perfect the 
© ſaid godly and charitable act himſelf, and not to leave it to 
© be performed after his death by others; this indenture 
<« therefore witneſſeth, that the ſaid Thomas Sutton, for and 
« in conſideration of the continuance of the ſaid hoſpital and 


A 


« ſaid maſter, preacher, ſchoolmafter, uſher, poor people, 
&« ſcholars, and officers for ever hereafter, with the rents, 
revenues, iſſues, commodities and profits of the manors, 
« lands, tenements, rents, reverſions, advowſons, and he- 
© reditaments hereaſter in theſe preſents mentioned to be 


pounds of lawful money of England, by the faid Lord 
* Archbiſhop and other the governors aſoreſaid paid; which 
&« ſaid ſum of five pounds the ſaid Thomas Sutton confeſſeth 
& and acknowledgeth himſelf to have received of the ſaid po. 
& vernors, and thereof doth acquit and diſcharge the {ai 
« governors for ever by theſe preſents; and in confideration 
« of the yearly rent of twelve pence of lawful money of Eng: 
« land hereafter in and by theſe preſents reſerved to the {ai 
«© "Thomas Sutton and his heirs, and for divers other good 
&« and reaſonable conſiderations him ſpecially moving, had 
« (according to the ſaid licence of the King's Majelty b 
4 him the ſaid Thomas Suttou in that behalf given) * 
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« bargained, ſold, granted, confirmed, and conveyed, and 
« by theſe preſents doth for him and his heirs, bargain, ſell, 
« give, grant, confirm, and convey unto the ſaid governors 
« of the lands, poſſeſſions, revenues, and goods of the hoſ- 


« and charges of Thomas Sutton, Eſq. and to their ſucceſſors 
« for ever, all that the manſion- houſe commonly called Char- 
« ter-houſe beſides Smithfield, in the ſaid county of Middle- 
« ſex, and all and ſingular meſſuages, houſes, courts, yards, 
« eardens, orchards, cloſes, and other hereditaments within 
« the county of Middleſex, lately purchaſed by the ſaid 
« Thomas Sutton of the right honourable Thomas Earl of 
« Suffolk, and all thoſe his manors and lordſhips of South- 
« minſter, Norton, Little Hallingbury, alias Hallingbury 
« Bouchers, and Much Stanbridge, in the county of Eſſex, 
« with all their and every of their rights, members, and ap- 
« purtenances whatſoever ; and alſo all thoſe his manors and 
« Jordſhips of Buſtingthorpe, alias Buſlingthorpe, and Dun- 
e neſby in the county of Lincoln, with their and every of 
« their rights, members and appurtenances whatſoever : 
« and alſo all thofe his manors of Salthorpe, alias Salthrope, 
« alas Haltherope, alias Halſtroppe, Chilton, Blackgrove, 
« Uffcot, Miſenden, alias Miſunden, Watleſcot, alias Wig- 
« leſcote, alias Wigelſcete, Weſcote, alias Weſcete, and 
“ Elſcomb in the county of Wilts, with their and every of 
their rights, members, and appurtenances ; and alſo all 
* that his park called Flcombe Park in Elcombe in the ſaid 
* county of Wilts, with its rights, members, and appurte- 
“ nances ; and all thoſe his lands and paſture grounds called 
* Blackgrove, containing by eſtimation two hundred acres 
* of paſture with their appurtenances in Blackgrove and 
* Wroughton in the ſaid county of Wilts ; and allo all thoſe 
lands and paſtures containing by eſtimation one hundred 
* acres of land, and ſixty acres of paſture, with the appurte- 


* Wilts; and alſo all thoſe his two meſſuages and one thouſand 
* acres of land, two thouſand acres of paſture, three hundred 
* acres of meadow, and three hundred acres of wood, with 
* the appurtenances in Brode-Hinton in the ſaid county of 
* Wilts; and all thoſe his manors and lordſhips of Campes, 
alias Campes Caſtle, otherwiſe called Caſtle Carnpes, with the 

| D d 2 s appur- 


« pital of King James, founded in Charter-houſe within the 
« county of Middleſex, at the humble petition and only coſts 


nances in Wiggleſcote and Wroughton in the faid county of 
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« appurtenances, ſituate, lying, and extending into the coun- 
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ties of Cambridge and Eſſex, or in either of them, or elſe. 
where within the realm of England; and alſo all that his 
manor of Balſham in the county of Cambridge with all and 
ſingular the rights, members, and appurtenances thereof 
whatſoever ; and all thoſe his meſſuages and lands fituxe, 
lying, and being in the pariſhes of Hackney and Toten 
ham in the county of Middlefex, or in either of them, wick 
their and either of their rights, members, and appurte- 
nances thereof whatſoever, which ſaid laſt mentioned me. 
ſuage was lately purchaſed of Sir William Bowyer, Knt, 


and the ſaid lands in Tottenham now are or late were in 


the tenure or occupation of William Benning, Yeoman; 
and alſo all and fingular the manors, lordſhips, meſſuages 
lands, tenements, rents, reverſions, ſervices, meadous, 
ſtures, woods, advowſons, patronages of churches, li. 
rties, privileges, franchiſes, and other hereditaments 
whatſoever of the ſaid Thomas Sutton, ſituate, lying, or 
being, or to be had, taken, or enjoyed within the ſaid 
counties of Eſſex, Lincoln, Wilts, Cambridge, and Mid 
dleſex, or in any of them, with all and every thei rights 
members, and appurtenances whatſoever, and allo all let 
ters patent, indentures, deeds, charters, extents, court 
rolls, and other writings, miniments, and evidences what- 
ſoever, concerning the premiſes or any of them, or any 
part or parcel of them or any of them, except and always 
forepriſed out of theſe prefents the manors or lordſhips ol 
Littlebury and Haddeſtocke with the appurtenances in the 
ſaid county of Efſex, and all and ſingular meſſuages, land, 
tenements, liberties, privileges, franchiſes, and heredita* 
ments, part, parcel, or member, or accepted, reputed, d 
taken as part, parcel or member of the ſaid manors of Lit 
tlebury and Haddeſtocke, or of either of them, or to the 
ſaid manor of Littlebury and Haddeſtocke or either of then 
belonging or appertaining; to have and to hold the ſaid mat- 
ſion- houſe, called the Charter-houſe, befides Smithfield, and 
all and every the ſaid manors, lordſhips, meſſuages, parts, 
lands, tenements, rents, reverſions, ſervices, advowlons, li 
berties, franchiſes, privileges and hereditaments, and al 
other the premiſes, with their and every of their right 
members and appurtenances (except before excepted) 
unto the ſaid governors of the lands, poſſeſſions, revenu®) 
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« and goods of the hoſpital of King James, founded in Char- 
« ter-houſe within the county of Middleſex, at the humble 
« petition and only coſts and charges of Thomas Sutton, Eſq. 
« and their ſuccellors for ever, upon ſpecial truſt and confi- 
« dence that all and ſingular the rents, iſſues, revenues, 
© commoditics, and profits of all and ſingular the ſaid ma- 
« nors, houſes, lands, tenements, hereditaments, and other 
the p:emiſes, with their appurtenances, ſhall be for ever 
« hereafter ſrom time to time truly, faithfully, and wholly 
« giſtributed, converted, and employed by the laid governors 
&« and their ſucceſſors, to and for the maintenance and conti- 
« nuance of the ſaid hoſpital and free-ſchool, and of the ſaid 
« maſter, preacher, ſchool- maſter, uſher, poor people, ſcho- 
« Jars, and officers of and in the faid hoſpital and free-ſchool 
for the time being, at all times hereafter, and from time 
« to time for ever, according to the true intent, purport, and 
meaning of the ſaid Thomas Sutton, and according to the 
« tenor and purport of the ſaid letters patent and of theſe 
« preſents, and to none other truſt, uſe, confidence, intent, 
« purpoſe, or employment whatſoever, yielding and paying 
« therefore yearly unto the ſaid Thomas Sutton and his heirs 
the yearly rent of twelve pence at the feaſt of the nativity of 
« St. John Baptiſt, yearly to be paid; and when and as often 
% as the ſaid yearly rent of twelve pence ſhall be behind and 
«* unpaid at any feaſt whereon the ſame ought to be payed, 
„that then and ſo often it ſhall be lawful for the ſaid Tho- 
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* or any part or parcel thereof to enter and diſtrain, and the 
«* diſtreſs and diſtreſſes there taken to take, lead, and carry 
* away, and with him and them to detain, until he and 
© they be latisfied of the ſaid rent and the arrearages thereof, if 
Dany be: in witneſs whereof the parties firſt above named to 
* theſe preſent indentures interchangeably have ſet their hands 
* and ſeals, given the day and year firſt above written.” And 
further the Jurors aſorefaid ſay upon their oath aforeſaid, that the 
aloreſaid Thomas Sutton, of the aforeſaid premiſes with 
the appurtenances, in the county of Middleſex, as before is 
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ſaid indenture of bargain and ſale of the premiſes with 
the appurtenances whereof, &c. by the aforeſaid Thomas 
Earl of Suffolk, to the aforeſaid Thomas Sutton made, and 
aiter the inrollment of the aforeſaid indenture, and before 
the letters patent afcxeſaid, by the faid lord the King 
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mas Sutton and his heirs into the ptemiſes and into every 


laid, being ſciſed, the faid Thomas Sutton, after the afore- 
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that now is, as is aforeſaid made, and before the aforeſaid in- 
denture made between the aforeſaid Thomas Sutton of the 
one part, and the aforeſaid George, Archbiſhop of Canterhy 
Primate and Metropolitan of all England, and others of the 
other part, bearing date the firſt day of November in the 

of the reign of the lord the King that now is the 9th above 
ſaid, appointed one Richard Bird, to be porter of the (aid 
meſſuage, called the late diſſolved Charter-houſe beſides 
Smithfield, of the aforeiaid Thomas Sutton, which Richard 
Bird continued Porter of the ſaid meſſuage, after the 
ſaid indenture made between the aforeſaid Thomas Sutton of 
the one part, and the aforeſaid George, Archbiſhop of Can. 
terbury, and others of the other part, bearing date the afore- 
ſaid firſt day of November in the gth year of the reign of the 
ſaid lord the King that now is above ſaid, until the death of 
the ſaid Thomas Sutton. And further, the jurors ſay upon 
their oath aforeſaid, that the ſaid Thomas Sutton afterwards, 
and before the time when, &c. that is to ſay, on the ſecond 
day of November in the year of our Lord 1611, made his teſ- 
tament and laſt will in writing, amongſt other things, as fol- 
loweth in theſe words.“ And my will and meaning is, 
that unleſs the faid Sir Francis Popham and the ſaid Lady 
Anne his wife do or ſhall give to mine executor or execu- 
tors a general acquittance or releaſe to the effect abore 
& mentioned, that then as well the ſaid legacy of two thou- 
& ſand marks fo willed to be given to the faid Sir Francis 
«« Popham and the Lady Anne his wife; as alſo the other ſe. 
% veral legacies given and bequeathed unto every of the ſaid 
* children of the ſaid Sir Francis Popham and the Lady his 
<& wife, ſhall remain and be to the uſe of mine executor or ex- 
ce ecutors, to be wholly diſpoſed and given by them, within one 
* whole year aſter my deceaſe, partly to the mending of the 
e highways, and partly to poor maids marriages, and part) 
„to the releaſing of poor men that lie in priſon for debt, and 
e partly to the poor people of my intended hoſpital, when it ſhall 
e pleaſe God it ſhall be eſtabliſhed and erected: alſo I give for 
& and towards the building of my intended hoſpital, chapel, 
c and ſchool-houſe theſum of five thouſand pounds: item, I give 
into the treaſury or ſtore-houſe of my intended hoſpital, to be- 
s gin their ſtock with and to defend the rights of the houſe, one 
* thouſand pounds of lawful Engliſh money: and I give 9 


every one of my feoffees, whom J have put in truſt 3 my 
| | | | inten- 


part X. Plead. in the Caſe of Sur rox's Hoſpital. 


« intended hoſpital, to whom I have not given any thing in 
« this my laſt will, the ſum of twenty fix pounds thirteen 
« ſhillings and four pence of lawful money of England ;” as 
by the ſaid teſtament and laſt will more fully appeareth. 
And further the jurors ſay, upon their oath aforeſaid, that the 
aforeſaid Thomas Sutton afterwards, and before the aforeſaid 
time when, &c. that is to ſay, the 12th day of Decem. in the 


gth year of the reign of the ſaid lord the King that now is, 


aboveſaid, at Hackney in the county of Middleſex, died with- 
out iſſue of his body lawfully begotten ; and that the aforeſaid 
Simon Baxter now plaintiff is, and at the time of the death of 
the ſaid Thomas Sutton, was couſin and next heir of the afore- 
{aid Thomas Sutton, that is to ſay, ſon and heir of Dorothy, 
the only ſiſter of the ſaid Thomas Sutton. And further the 
jurors aforeſaid fay upon their oath aforeſaid, that the afore- 
{aid Richard Sutton and John Law afterwards, and before the 
faid time when, &c. claiming as two governors of the lands, 
poſſeſſions, revenues, and goods of the hoſpital of King 
James, founded in Charter-houſe, within the county of Mid- 
dleſex, at the humble petition and only coſts and charges, of 
Thomas Sutton, Eſq. in the names, and to the ufe of them 


who are named governors as aforeſaid, into all and ſingular 


the premiſes with the appurtenances, called the late diſſolved 
Charter-houſe beſides Smithfield, whereof, &c. entered and 
were thereof ſeiſed as the law requireth, upon the poſſeſſions 
of which Richard Sutton and John Law thereof, aiterwards, 
and before the ſaid time, when, &c. the aforeſaid Simon 
Baxter, into the ſaid premiſes with the appurtenances, where= 
of, &c. entered and was thereof ſeiſed as the law requireth ; 
upon the poſſeſſion of which Simon Baxter thereof, the afore- 
ſaid Richard Sutton and John Law, at the aforeſaid time 
when, &c. into the premiſes aforeſaid with the appurtenan - 
ces, whereof, &c. claiming as two governors of the lands, 
poſſeſſions, revenues, and goods of the hoſpital of King 


James, founded in the Charter-houſe, at the humble peti- 


tion and only coſts and charges of 'Thomas Sutton, Eſq. 
in the names, and to the uſe of thoſe. who are called go- 
vernors, as atore is faid, re-entered, as the aforeſaid Simon 
Baxter above againſt them complaineth. And further, 
the jurors aforeſaid {ay upon their oath aforeſaid, that the aſore- 
ſaid Richard Sutton and John Law, in the aforeſaid act of 
Parliament of the 7th year of King James above ſaid, and 
in the aforeſaid letters patent of the ſaid King, and in the 
aforeſaid indenture of bargain and ſale, made between the 


aloreſaid Thomas Suuon, of the one part, and the afore- 
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ſaid George Archbiſhop of Canterbury, and others of the 
other part, bearing date the firſt day of November in the qth 
year of the reign of the ſaid lord the King that now is, abore 
ſaid, named, and the aforeſaid Richard Sutton and John 
Law now defendants, are one and the ſame perſons, and not 
others nor divers, And that the aforeſaid Thomas Lord Fl. 
leſmere, Robert Earl of Saliſbury, the reverend father Laun. 
celot Biſhop of Ely, Thomas Foſter, Henry Hobart, John 
Overal, Henry Thurſby, Jeffery Nightingale, Richard Si- 
ton, John Law, and Thomas Brown, in the aforeſaid act af 
Parliament of the 7th year above ſaid named, and in the afore. 
ſaid letters patent of the ſaid lord the King and in the afore. 
ſaid indenture of bargain and ſale, made to George Arch- 
biſhop of Canterbury and others, are one and the ſame yer. 
ſons, and not others nor divers. And that the moſt reverend 
father in God, George Archbiſhop of Canterbury, Thomas 
Lord Elleſmere, Robert Earl of Saliſbury, John Biſhop of 
London, Launcelot Biſhop of Ely, Edward Coke, Thomas 
Foſter, Henry Hobart, John Overal, George Mountain, 
Henry T hurſby, Jeffery Nightingale, Richard Sutton, John 
Law, and 'Thomas Brown, in the aforeſaid letters patent of 
the aforeſaid lord the King mentioned, and in the aforeſaid 
indenture of bargain and ſale made between the aforeſaid Tho. 
mas Sutton of the one part, and the aforeſaid reverend father 
in God, George Archbiſhop of Canterbury, Thomas Lo 
Elleſmere, Robert Earl of Saliſbury, John Bifhop of Lon- 
don; Launcelot, Biſhop of Ely, Edward Coke, Thomas 
Foſter, Henry Hobart, John Overal, George Mountain, Hen- 
y Thurſby, Jeffery Nightingale, Richard Sutton, John Lav, 
homas Brown, and John Hutton, of the other part, are one 
and the ſame perſons, and not others nor divers. And that all 
the manors, lands, tenements, and hereditaments, in the afore- 
ſaid act of Parliament of the 7th yearaboveſaid, and inthe afore- 
ſaid letters patent by the aforeſaid lord the King to the aforeſaid 
Tho. Sutton granted, and in the indenture aforeſaid of bargain 
and ſale made between the aforeſaid Tho. Sutton and the afore- 
ſaid George Archbiſhop of Canterbury, and others, (except the 
lands, tenements, and hereditaments, called the late difſolved 
Charter-houſe beſides Smithfield, purchaſed of the aforeſaid 
Thomas Earl of Suffolk) mentioned, are one and the fame ma- 
nors, lands, tenements, and hereditaments, and not others, 30 
divers. And that the aforeſaid lands, tenements, and hercti- 
taments, called the late diſſolved Charter-houſe beſides Smith 
field, in the aforeſaid indenture of bargain and ſale made be. 
tween the aforeſaid Thomas Sutton and the aforeſaid Thoms 
Earl of Suffolk, and others, beating date the gth day of my 
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in the gth year of the reign of the ſaid lord the King that now 
is, aboveſaid, and in the aforeſaid letters patent of the afore- 
ſaid lord the King to the ſaid Thomas Sutton made, and in 
the aforelaid indenture of bargain and fale between the ſaid 
Thomas Sutton and the aforeſaid Archbiſhop of Canterbury, 
and others likewiſe named, whereof, &c. are one and the 
ſame lands, tenements, and hereditaments, and not others 
nor divers. And that the aforeſaid Thomas Sutton, in the 


aforeſaid act of parliament of the 7th year aboveſaid named, | 


and in the writing aforeſaid to John Hutton aforeſaid made, 
and in all other the conveyances, writings, and letters patent 
aforefaid named, is one and the fame perſon, and not others 
nor divers. And that the aforeſaid George Mountain, at 
the time of the making of the aforeſaid letters patent of the 
aforeſaid lord the King, who was, and now is Dean of the 
church collegiate at Weſtminſter; and that the aforeſaid 
George Mountain, in the ſaid letters patent of the ſaid lord 
the King named, and the aforeſaid George Mountain, in the 
aforeſaid indenture of bargain and fale, by the aforeſ. Thomas 
Sutton, to the aforeſaid George, Archbiſhop of Canterbury, 
and others, as afore is faid made, named, 1s one and the 
fame perſon and not other nor divers. And the aforeſaid 
John Hutton, in the aforeſaid writing named, and in the 
aforeſaid indenture of bargain and ſale of the aforeſaid Tho. 


Sutton named, is one and the ſame perſon, and not other 


nor divers. But whether upon the whole matter aforeſaid, 
by the jury aforeſaid in form aforeſaid found, the aforeſaid 
Richard Sutton and John Law be guilty of the treſpaſs afore- 
ſaid or not, the faid jurors are utterly ignorant; and pray the 
advice of the court here, &c. And if upon the whole matter 
aforeſaid, in form aforeſaid found, it ſhall ſeem to the court 
here, that the aforeſaid Rich. Sutton and John Law are 
guilty of the treſpaſs aforeſaid, as the ſaid Simon Baxter 
againſt them complaineth ; then they aſſeſs the damages of the 
laid Simon Baxter, by occaſion of that treſpaſs, beyond his 
colts and charges by him about his ſuit in this part expended 
to one penny, and for his coſts and charges to 12 pence. And 
if upon the whole matter aforeſ. by the jurors aforef. in form 
atoref. found, it ſhall ſeem to the court here, that the aforeſaid 
Rich. Sutton and John Law are not guilty of the treſpaſs aforeſ. 
then the ſaid jurors ſay upon their oath aforeſ. that the aforeſ. 
Rich, Sutton and John Law are not thereof guilty, as the 
atoref. Rich. Sutton and John Law above for themſelves have 
alledged. And becauſe the court of the lord the K. here is not 
et adviſed of giving their judgment of and upon the premiſes, 
day 
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day thereof is given to the parties aforeſaid, before the lord 
the King at Weſtminſter, until Wedneſday next after fiſteen 
days of Eaſter, to hear their judgment of and upon the pre. 
miſes, becauſe the court of the lord the King here thereof ate 
not yet, &c. At which ye before the lord the King at Wet. 
minſter come the parties aforeſaid by their attornies aforeſaid; 
and becauſe the court of the lord the King here is not yet 
adviſed, of giving their judgment of and upon the premiſe, 
day thereof 1s further given to the parties aforeſaid, before the 
lord the King at Weſtminſter, until Friday next after the 
morrow of the Holy Trinity, to hear their judgment thereof, 
becauſe the court of the lord the King here thereof are not yet, 
&c. Upon which (day), the premiſes by the court of the 
lord the now King here being ſeen, fully underſtood, and 
mature deliberation being thereupon had, for that it ſeemeth 
to the court of the lord the now King here, upon the whole 
matter aforeſaid in form aforeſaid found, that the ſaid Richard 
Sutton and John Law are not guilty of the treſpaſs aforeſaid, 
as the ſaid Richard Sutton and John Law above for them 
(ſelves) have alledged ; it 1s conſidered that the aforeſaid Simon 
Baxter take nothing by his bill aforeſaid, but for his falſe 
clamour thereof be in mercy, &c. And that the aforeſaid 
Richard Sutton and John Law go thereof without day, &c. 
And that the aforeſaid Richard Sutton and John Law recover 
againſt the aforeſaid 8. Baxter 24 1. for their coſts and charges 
by them about their defence in this behalf expended, to the 
ſaid Richard Sutton and John Law, with their aſſent by the 
court of the lord the King here, according to the form of the 
ſtatute in ſuch caſe lately made and provided, adjudged; and 
that the aforeſaid Richard Sutton and John Law have executon 
thereof, &c. 
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ICH. 10 Jacobi Ret. 574. In the King's Bench 
between Simon Baxter, plaintiff, and Richard Sut- 
ton and John Lawe, defendants, in treſpas, de eo quod ipſi 30 
May 2 a capital meſſuage called the Charter- houſe, in 
the pariſh of Saint Sepulchre, in the county of Middleſex, 
freger & intraver; upon not guilty pleaded, the whole ſpe- 
cial matter was found, which was adjourned out of the court 
of the King's Bench by the Judges of the ſame court, into 
the Exchequer-chamber ; and it was argued at the bar for the 


plaintiff by John Walter of the Inner Temple, Yelverton of 
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Jenk. Cent. 270 


2 Bulſt. 146. 


Gray's-Inn, and laſtly by Bacon Solicitor-general ; and for v 


the defendant by Coventry of the Inner Temple, Hutton, 
Serjeant at Law, and by Hobart, Attorney-general. And 
the plaintiff's counſel argued ſtrongly in general. 1. That 
there was not any incorporation created by the King's letters 
patent, dated 22 Junii g Fac. Regis. 2. Admitting the 
incorporation was good ; yet there was not any foundation 
made by Sutton according to the authority given him. 3. 


That the bargain and ſale made by Sutton, bearing date 1 


Nov. 9 Fac. was utterly void, and by conſequence all the 
ſaid poſſeſſions deſcendible to the plaintiff in particular. And 
in the argument of this caſe, theſe points upon thoſe grounds 
were moved, 1. It was objected that by the act of parliament 
9 Feb. 7 Fac. Regis in the record mentioned, an hoſpital was 
legally erected and incorporated at Hallingbury in the 


county of Eſſex, and all the ſaid manors given to it; and 


y conſequence the ſaid corporation made after the faid 


1, Objection. 
Poſtca 24. b. 
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. 
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2. Objection. 
Poſtea 25. b. 


. Obj ection . 


oftea 28, b, 


4. Objection. 
Poſtea 29. a. 


5. Obſe ion. 
Poſtea 31. a, 


6. Objection. 


Poſtea 32. a. 


7. Objection. 
Poftea 33. a. 
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act by the letters patent 22 Junii g Fac. Reg. was utterly 
void, Note reader, the ſaid act cannot give the ſaid houſs 
called the Charter-houſe, for Sutton purchaſed it aſterwar 
viz, ) May g Jac. Reg, as by the record appears. 

2. That no hoſpital was founded by Sutton, and therefore 
the incorporation failed; becauſe Sutton had the King's 


licence to found, erect, and eſtabliſh an hoſpital, which wx 


an act precedent to be performed by Sutton before the incor. 
3 which he hath not done; and ſo he has not purſued 

is licence ; which licence the King might have counter. 
manded ; and which was countermanded in law by the death 
of Sutton. 

3. That the King by his charter cannot name the houſ: 
and inheritance of Sutton to be an hoſpital, for that would he 
to give a name of an hoſpital in alieno ſolo. 

4. The place of every corporation ought to be certain, for 
without a certain place there cannot be any incorporation; but 
here the licence to Sutton is to found an hoſpital * at or in 
© the Charter- houſe;“ ſo that he may found it in all or any 

art of the ſame houſe, and therefore till Sutton has founded 
it certain, there is not any certainty of the place, and by 
conſequence no corporation. 'To which was added, that 
place by a known name is not ſufficient to ſupport the name 
of an incorporation, but it ought to be deſcribed by metes and 
hounds ; and divers precedents were cited and ſhewed, where 
the ſcite of hoſpitals, priories, &c. were ſo particularly de- 
ſcribed. | 

5. The King by his letters patent intended to make a pre- 
ſent incorporation, and ſo his words expreſsly import, vn. 


from henceforth, &c.” And yet no incorporation can be 


till Sutton has named a maſter, and the letters patent bear 
date 22 Junii anno q, and the writing of nomination 30 
Octob. anno 9, and fo the letters patent are repugnant in them- 
ſelves and void. 

6. Until there be an actual hoſpital and poor in it, there 
cannot be governors of them, for governors ought not to 
idle, or as cyphers in algebra; for governors and government 
are relativa, que ſunt ſimul tempore, and as well in his will as 


in other inſtruments, he has called it many times his intended 


hoſpital. | = 
7. To every ſuch corporation a foundation 1s h 
and here is not any foundation made by Sutton. For i 


preſeripta &. in termini ten. 
he ought to have por verba præſcrip 1 
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untibus founded, erected, and eſtabliſhed the ſaid houſe of 
Charter-houſe an hoſpital, &c. And it was compared to 

caſes of exchange, frankalmoigne, dedi, warrantiZzo, frank- 

marriage, que ſunt verba legalia & incompatibilia, &c. And 4 Co, 39. b. 
divers precedents were ſhewed to the Juſtices of erection of 
hoſpitals, ſchools, &c. wherein the ſaid words of fundo, erigo, 

e. were uſed. Secondly, Before ſuch lawful foundation 5 0 * 
made by Sutton, a ſtranger could not have given any land or ** © 33 
other thing to the ſaid governors. Thirdly, Without ſuch 
foundation, in time to come it ſhall not be known who 

ſhould be the founder, whereupon confuſion would enſue. 

8. The nomination of the maſter made by Sutton is void 8. Objection. 
for two reaſons, one that he was nominated to be maſter but Paltea 34+ & 
at will, where he ought to be nominated for life, in as much 
as he is to have a freehold in the land. Alſo there ought to be 
at leaſt an actual hoſpital founded by Sutton according to his 
licence, before he could nominate a maſter of it ; for other- 
wiſe it ſhould be a mathematical or utopical hoſpital. 

9. The ſaid bargain and ſale made by Sutton to the ſaid 9. ObjeQtion. 

governors was void for three reaſons, 1. That the money Poſtea 34. 4. 
which was the conſideration thereof was paid by the private 
perſons of the governors, and therefore the bargain and ſale 
of the manors, &c. cannot enure to them in their politic 
capacity. 2. The habendum is to the governors upon truſt 
and confidence, and a body politic aggregate of many cannot Q. 
ſtand ſeiſed of a truſt and confidence to the uſe of another, 3. 
Becauſe no hoſpital was founded by Sutton according to his 
licence; and for all the other objections made againſt the 
ſoundation and incorporation, the ſaid bargain and ſale was 
void, and by conſequence all the ſaid manors deſcended to 
the plaintiff as couſin and heir to Sutton. 

10. That no hoſpital was incorporated by the ſaid letters 20. Objection. 
patent, and therefore it was objected, that the King could Poſtea 34- a. 
not incorporate them by the name of Governors, &c. of the 
hoſpital, but of an hoſpital in law, or a legal hoſpital, as it 
was called; for the governors cannot plead, that they are 
r 1 jure hoſpitalis ſui, becauſe in law there was not any 

oſpital. 

Which brief report I have made of theſe objections, becauſe 
[think them, or the greater part of them were not worthy 
to be moved at the bar, nor remembered at the bench : and 
that this caſe was adjourned to the Exchequer-chamber by the 


Juſtices 
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Juſtices of the King's Bench, more for the weight of the 
value, than for the difficulty of the law in the caſe. And the 
entire record, as appears before by the exceptions, oupht to 
be the cafe, the which was argued openly in the Exchequer. 
chamber by all the Judges of England, and Barons of the 
Exchequer, (except the Chief Juſtice of the King's Bench, 


The Judges who who was then fick), viz. Sir Rob. Houghton, Sir Auguſtine 


- es 


Poſt. 34. a. 


Viſcera cauſæ. 


1 Part of the 
King's charter. 
Anſ. to 1. Obj. 
Antea 23. a. 


Nicholls, Sir John Dodderidge, Sir Humfrey Winch, $i 
Edward Bromly, Sir John Croke, Sir James Altham, Sir 
George Snigge, Sir Peter Warburton, Sir Lawrence Tun. 
field, Chief Baron, and Sir Edward Coke, Chief Juſtice of 
the Common Pleas. And it was reſolved by them all in their 
arguments (except by Baron Snigge and Juſtice Croke) that 
Judgment ſhould be given againſt the plaintiff, & quia refun 


l judex ſui & obligui. A right line makes diſcovery not oi 


of that which is right, but of that which is wrong and crooked; 
and the confirmation of the right and truth is the confutation 
of error and falſnood. I will report the effect of the reaſons 
and cauſes affirming and confirming the reſolutions of the 
Judges, which are of ſo great authority, perſpicuity, and 
gravity, that it is not neceſſary that the objections ſhould 
have any particular anfwer, and yet for the ſatisfaction of al, 
every one of them ſhall be particularly anſwered. And be- 
cauſe this caſe chiefly depends upon the letters patent, and 
the beſt expoſition of the King's charter is upon the conſider 
tion of the whole charter, to expound the charter by the 
charter itſelf, verba carte regiæ æque portant ſuam expoſitionm; 
and the King's letters patent in this caſe are viſcera cauſe, & 
expoſitio gue ex viſceribus cauſe naſcitur eſt aptiſſima & fortiſm 
in lege; all the parts of the letters patent were conſidered, and 
every material part thereof explained according to the true 
and genuine ſenſe, which is the beſt method, upon the con- 


 Gideration of many others, for the more clear report of thi 


caſe. 

The firſt part of the ſaid charter contains a ſhort recital d 
two things, 1. Of the title of the act of 9 Feb. anne 9. us 
4 An act to confirm and enable the erection and eſtabliſhment 
« of an hoſpital and free grammar ſchool, done and intended 
« to be done by Thomas Sutton, Eſq.” which tit 
proves that no hoſpital, &c. was founded by the 20h f 
ſelf ; but the ſcope of the act was to enable Sutton to ered 
and eſtabliſh an hoſpital, &c. and therefore the title ſaith, 
© intended to be done and performed by Thomas Sutton 
«'Eſfq.” And that alſo appears by divers parts of the bocy 
of the act, which are all in futuro & nibil in 2 


66 I 
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« x. Be it therefore enacted, that in the town of Haliag- 
« bury, &c. there may be builded one meet houſe for abiding 
« of poor people and ſcholars, &c.” which are words de futuro, 
and it is not certain in what part of the town the houſe ſhall 
de built, &c. © 2. And that the ſame ſhall and may be 
« called and named the hoſpital of K. James 3” which are 
words alſo de futuro. 3. And that the Lord Archbiſhop of 
« Canterbury, &c. ſhall and may be the governors, &c. 
. And that the ſame governors, &c. ſhall for ever here- 
« after ſtand and be incorporated: which words ought to be 
intended to take effect after the erection of the hoſpital, &c. 
in a certain place, &c. and ſo the conſtruction is in futuro, 
which well appears by the words de futuro following, “ and 


A . 5 


may have perpetual ſucceſſion. 5. And may for ever here- 
u © after have, hold, and enjoy, lordſhips, manors, &c. with- 
; cout licence of alienation or licence of mortmain.” By 


which it appears, that this clauſe is not in effect, but a licence 
to give manors, lands, &c. held in capite without other licence 
of alienation, and alſo without other licence of mortmain. But 
this clauſe was ſuperfluous and impertinent if the land ſhould 
paſs by the act itſelf, for then no licence in thoſe caſes was 
requiſite» And without queſtion if it were admitted that 
there was a corporation, yet no lands are given to it by theſe 
words de futuro. Alſo although the ſaid lands were given 
them, yet the King by his letters patent can erect and incor- 
porate an hoſpital in the Charter-houſe, which was purchaſed 
after the act, and the action of treſpaſs in the caſe at bar is ſor 
a treſpaſs done in the Charter-houſe. But it was reſolved by 
all the Juſtices and Barons of the Exchequer (except Juſtice 
Croke) that the act of 9 Fac. doth not incorporate the gover- 
nors, &c. but in futuro, which never did nor can take effect; 
and by conſequence no land was or could be given thereby. 
The 2d branch of the recital is of the purchaſe of the Charter- 
houſe after the act, which, as it is there rehearſed, is more 
8 2 — than Hallingbury to be converted into an 
olpital. | 

In the ſecond part Sutton is a ſuitor and petitioner to the K. 
for four things, * 1. To give licence to found, erect, and eſtab- 
* lih an hoſpital-houſe, &c. and free grammar ſchool, &. 
* at Or in the Charter-houſe,” wherein has been obſerved the 
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* after named,” ' fo that Sutton himſelf names the governors 
which the K. incorporates. 3. By {ſuch name of incorperation 
| f (e as 


25 


The 2d branch 
of the charter, 


uncertainty of the ſuit, viz. © at or in the Charter-houſe,” 
t of that hereafter, 44 2. To incorporate the governors here- 


The zd part of 
the charter. 
The diviſien of 
the charter. 


Anſwer to the 
ad objeQion. 
(a) Co. Lit. 70. 
b. 127. b. 
Antea 23. b. 


incipit a fine, & quad primum ęſi in intentione, ultimum «ft in 
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al 
* as is hereafter mentioned to have capacity and ability, gc,” : 
by which alſo it appears, that Sutton deviſes and preſcribes Anc 
the name of the incorporation ; and by all theſe three clauſes - 
it appears, that the ſuit of Sutton and his expreſs conſent was * 
that the governors ſhould be named of the ſaid houſe called 3p 
the Charter-houſe. 4. Sutton was ſuitor, ** that the gover- * 
« nors, &c. might take in mortmain for the better mainten- ; ; 
& ance of the faid hoſpital, free ſchool, preacher, &c,” "7 
The third part of the letters patent contains grants and act 40 ö 
made by the King in two manners, ſc. by way of licence and 1 6 
by way of grant; of the licences ſome are requilite, ſome 4 ( 
abundant and not requiſite ; and ſome requiſite for the ſuf. tio! 
tentation of the poor, &c. and not to the eſſence of the cor- ct 
poration ; and of the grants, ſome are in præſenti, and ſome ert 
in futuro, and of each of them ſome are of neceſſity, and * 
ſome explanatory and not of neceſſity; and thoſe which 1 
are of neceſſity, ſome are of neceſſity to the creation of 
this body politic, and ſome to the continuatice and 1 
8 of it. And into thoſe branches all the ſaid to 
etters patent are divided, which ſhall be obſerved as they He 
ariſe and have place in the ſame ſame. letters patent: but th 
before all the licences and grants, the King prefixes a pre- 6, 
amble, ſc' The King affecting ſo good a work, of his oy 
<< princely diſpoſition and care for the furtherance thereof, 2 
< and that the ſame may take the better effect, & c.“ (wherein * 
appeareth the honour, charity, and pious diſpoſition of the wi 
King) © giveth licence to T. Sutton, his heirs, executors, * 
„ adminiſtrators, and aſſigns, at all times hereafter at their Ti 
« will and pleaſure to place, erect, found, and eſtabliſh, at th 
ce or in the ſaid houſe called the Charter-houſe, one hoſpital- 1 
*« houſe, and place of abiding for the finding, ſuſtentation, tic 
and relief of poor aged, maimed, needy, or impotent it 
© people, &c. Alſo to erect, found, &c. one free ſchool th 
« for the inſtruction, teaching, and maintenance of poor m 
* children or ſcholars, &c. And to place and maintain 2 1 
« learned ſchoolmaſter, and uſher to teach and inſtruct the th 
& ſaid children in grammar. And alſo one learned and godly 1 
ce preacher to preach and teach the word of God to all the [7 
« ſaid perſons, poor people, and children, members, and m 
« officers at or in the ſaid houſe.” This in the firſt place con- 6 


tains the end of Sutton's piety and charity: for (a) /apiens 


executione. And that was a grand motive to the King of his 
royal 1 to give him means, ſc. by creation of a capable 


body politick by way of incorporation, to have a perpetual fue 
ceſſion to — and perpetuate ſo pious and charitable on. 
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and that the incorporation ought to precede the execution of 
this licence, is evident by the words and coherence of the 
letters patent, ſc. for this licence is in futuro, ſc. to Tho. 
Sutton, his heirs, executors, adminiſtrators, and aſſigns, 
« at all times hereafter at their will and pleaſure, &c.” fo 
that it is future as well in perſons, heirs, executors, &c. as 
in the thing to be done. But when he comes to the clauſe 
of incorporation, he doth it per verba de preſents tempore : ** And 
« the ſaid perſons and their ſucceſſors by the name, &c. we 
« do by theſe preſents for ever hereafter really and fully in- 
« corporate, &c.” By which it follows, that the incorpora- 
tion being preſent, and the execution of this part of the licence 
future, the incorporation ought of neceſſity to precede the 
execution of the licence. 'Then foraſmuch as the principal 
foundation of the ſcruple was conceived upon theſe words, 
to found, erect, and eſtabliſh,” the true etymology and 
genuine ſenſe of them was conſidered ; and ex vi termini fun- 
dare, nihil aliud eft quam fundamentum jacere ſeu ponere, Cc. 
to lay the foundation of a huilding; and in this ſenſe the 
Holy Ghoſt (which moved Sutton to this work of charity) in 
the ſcripture takes it. And therefore in the (a) 1 Regiim cap. 
b. 37. Fundata eft domus anno primo, et anno 11, perfecta fuit 
dimus in omni obere ſuo. And (b) 1 Regum cap. 16. 34. 
Eliſcavit in diebus illis Hiel de Bethel Ferico in Abiram primi- 
tive ſuo fundavit, & in Segub noviſſimo ſuo paſuit portas, By 
which it appears, that to found is to lay the foundation of a 
building, which is the firſt mechanical part of architecture. 
Then when the foundation is laid, then comes the erection of 
the houſe, as it is ſaid by the ſon of Sirach 49. 15. Erexit 
nobts muros, & erexit domus noſtras. And although the founda- 
tion be well laid, and thereupon a building well erected, yet 
t ought to be well conjoined and eſtabliſhed, and therefore 
this word eHiabliſb is added to make the building have conti- 
nuance, 3 Reg. 13. Stabilium thronum ejus ; that is, I will 
make his throne to have perdurance and continuance. 80 
tat to found, erect, and eſtabliſh, are opera laboris, & laboris 
arahitecto ', and that appears by the words of the charter itſelf, 
ſ. © the King affecting fo good a work,” tam bonum cus : 
moreover the ſubſequent words prove it allo ; © to found, 
"erect, and eſtabliſh,” what? © an hoſpital-houſg.” 80 
that it clearly appears, that the effect of this licence is to 
make fit and to finith and furniſh an hoſpital-houſe ſor the 
habitation of the poor, &c. See after, Mich. 34. & 35 Eliz. 
tie cafe of the hotpital of Bride well for the. expoſition of theſe 
words, fundo, erigo, & flabilic, which is a ſtronger caſe than 
this is. And this word place in the firſt place is tobe intended, 
4% hath been ſaid, in the laſt place, cl. to place poor in it, 
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to erect a free ſchoot for the inſtruction of youth, and for the 
maintenance of a preacher. But how fhall this holy and 
charitable intention (that it ſhould remain in ſucceſſion or 
ever) be brought to an end and effect? The charter itſelf 
ſhews it in effect in this manner: it is impoſſible to take in 
ſucceſſion for ever without a capacity; and a capacity to take 
in ſucceſſion cannot be without incorporation; and the incor- 
poration cannot be created without the King; for this reaſon 
the charter ſaith, “And for the maintenance and continuance 
* of the ſaid hoſpital, &c. and that the ſame may take the 
<< better effect, that the ſaid perſons, &c. be one body cor- 
« porate and politick, to have perpetual ſucceſſion for ever 
to endure; we do by thele preſents for ever hereafter fully 
« and really incorporate, &c. to have capacity and ability to 
* take, &c.” Without this capacity the end cannot be 
effected, for (a) inhabitants of a town, or other ſingle per- 
ſons (who have not capacity to take in ſucceſſion but only to 
their ſingular heirs) have capacity to take an incorporation; 
and after their incorporation they have capacity to take in ſuc- 
ceſſion any lands, tenements, or hereditaments; unde ſequitur, 
that the incorporation which gives capacity ought to precede 
the donation of any land, &c. Another licence is given to 
this new incorporation to take in mortmain. This licence i; 
not of neceflity, either of the effence of the incorporation, ot 
of the continuance of it; but yet it is requiſite for the eſtab- 
liſnment and maintenance of the end, /c/. to have the poor 
ſuſtained, and ſcholars inſtructed, &c. for they cannot be 
maintained without a revenue, and the revenue (as has been 
faid) they cannot take and retain without a licence in mon- 
main; and therefore thoſe two, fc. incorporation and licence 
in mortmain ought to precede the donation. Theſe words to 
found, erect, and eftabliſh an hoſpital-houſe, cannot be 
extended to the incorporation, for that belongs only to the 
King, and that the King makes; not to any dotation, for 1: 
yet (as hath been ſaid) there is not any capacity; ergo, it ex- 
tends only to the building and finiſhing of the faid houle to 


be a fit habitation for poor, &c. Sutton thinking and re- 


thinking that as well the incorporation as the licence 
mortmain were in their ſeveral degrees requiſite to bring his 
good and charitable purpoſe to effect, to the end that the 
King would grant that which was only in bis power de 
grant, and which he himſelf without the King could not 
do; he was a ſuitor to the King to grant him licence to do 


that which of himſelf in reſpect of the ownerſhip of 
land he might do without the King, f to build, 
finiſh, and furniſh the ſazd houſe for the habitation * 


poor 
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poor, as well before the incorporation as after : but to give it 
ſucceſſion, &c. as hath been ſaid he could not, and therefore 
this licence was but explanatory to declare what Sutton as 
owner of the land might do, either with the K.'s licence or 
without the K. and therefore the K. could not countermand 
this licence, becauſe it is but declaratory of that which Sutton 
might do as owner of the land without any (a) licence ; and 
this appears by the book in 3 H. 7. Fitz. Grant. 36. the record 
whereof I have ſeen, between J. Buckland, vintner, plaintiff, 
in an action of treſpaſs, and Rich. Fowcher chaplain defen- 
dant, Term. Sanct. Mich. 2. H. 7. Ret. 155. in the King's 
Bench, and in the report at large, (5) 2 H. 7. 13. a. b. where 
the caſe in effect is, that K. H. 4. by his letters patent, an. 
6 regni ſui, reciting that Rob. Ramſey was ſeiſed in fee of an 
houſe in the pariſh of St. Margaret in London, called the 
dun, &c. notwithſtanding the ſtat. of mortmain, de gratid ſua 
ſpecial, and for 20 l. gave licence to R. Ramſey, that he 
might give 20 marks rent, iſſuing out of the ſaid houſe, (c) 
aud capellano divini celebranti ad altare beats Mar” in eccleſ. S. 
Magni London fingul* diebus pro ſalubri flatu pred” Rob' & Fo- 
ben uxor ſuæ, &c. Habend & tenend' eid* capellano & ſucceſſorib* 
ſus capellan Cantariæ pred? divina in eccliſ. præd' ad altare 
ed pro ſalubri flatu, &c. juxta ordinationem pred” Rob. in 
lee parte faciend” celebrat' imperpet', Sc. And afterwards the 
aid Rob. Ramſey by his deed indented tripartite, 10 Jun. 
1407. founded, ordained, and erected the faid chauntry, and 
ordained and named one Jo. Meadow to be the firſt chaplain 
todo the ſaid divine ſervices ; and further by the ſaid deed 
granted to the ſaid J. Meadow the fir{t chaplain 10 marks of 
=p rent iſſuing out of the ſaid houſe, to have to him and 
his ſucceſſors chaplains of the ſaid chauntry, at four uſual 
feaſts in London to be paid, with clauſe of diſtreſs, to him 
and his ſucceſſors ; and further appointed by the ſame deed, 


that he himſelf ſhould preſent to the ſaid chauntry during his 


lite; and after his deceaſe, that Johanna his wife ſhould pre- 
{nt to it during her life, and after her deceaſe the Parſon and 
Chucchwardens of the ſaid church of St. Magnus and their 
lucceſlors ; and afterwards the ſaid John Meadow died, and 
ater divers vacations the defendant Rich. Fowcher was pre- 


lented to the ſaid chauntry, who for the ſaid rent arrear en- 


tered into the ſaid houſe the door being open, and took a cup 
ol the plaintiff's for a diſtreſs, &c. for which taking the action 
vas brought, upon which matters the parties demurred in 
aw: and this caſe was adjourned into the Exchequer-cham- 
ber, and there before all the judges of England divers objec- 
ons were made againit this licence and grant. 1. Becauſe 
"ey were cuidam capellano, and named none in certain; and 
den the King's grant is, uncertain it is void; as if the King 
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ſecundum ordination' per R. Ramſey fiendam, and therefore the 
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is void, becauſe it is uncertain. 2. There is not ſuch chap. 
lain till R. Ramſey has named and ordained one, ſo that | 
appears, that the grant would be to him who was not in 1 
natura ; as if the K. gives licence to grant to the Mayor and 
Commonalty of Iſlington, it is void where there is not any 
ſuch incorporation, although the inhabitants of Iſlington be 
afterwards incorporated by the name of Mayor and Common 
alty, becanſe there was no ſuch corporation in rer' natura 2 
the time of the grant. 3. It was objected that the King had 
not made any incorporation in that caſe, and an incorpory 
tion is a thing to be made only by the King himſelf; and 
theſe words juxta ordination” per Rob' Ramſey fiendam, ſhould 
not enable the ſaid Ramſey to make an incorporation, for the 
King cannot give licence to any to make an incorporation, 
but the faid words would give him power to make ordinances, 
firſt touching maſſes and other divine ſervices, 2. Of what 
manner of habit he ſhould be. 3. To have perpetual ſucceſ- 
ton, /c. elective, preſentative, or donative, and that is the 
effect of the faid words and not to make a corporation, and 
the King's grant ſhould not be taken by implication. . by 
the words to make an incorporation, and alfo to give licence 
to grant the ſaid rent, for then the King's grant would enure 
to two intents. 4. Admitting that there ſhould be an incor- 
poration by implication, yet the incorporation ought to be 
before the licence, and here the -licence is before the incor- 
poracion, and therefore void. 5. The grant ought to have been 
that the King gave licence facere & erigere Cantar”, &c. and 
there were not any ſuch words in the charter, but only licence 
to grant a rent, &c. cuid* capellano, Sc. 6. Ihe licence 18 


K. is deceived, becauſe he could not have knowledge what 
ordinance it would be. 7. It was objected, that the diſtrel 
was without warrant, and void, becauſe the licence did es 
tend to grant a rent only without mention of any diſtrels. 
Which objections 1 have here collected out of the book re- 
ported at length, 2 H. 7. 13. a. b. and the Report of Fitz. in 
3 H. 7. Grant 36. and out of the record itſelf. 

As to the firit and. ſecond objection it was reſclved, that 
the grant was good, for all the grants of chauntries are d 
ſuch form, /c. curd” capellano, and although there be not ſuch 
chaplain at the time, it is not tothe purpoſe; for it the King 
grants to the Commonalty of Iſlington that they ſhall be cor 
porated of a Mayor and Bailiffs, and that they have power 
chuſe one, it is good, although the election of the Mayor 15 
future. So note reader, a difference betwixt an eſſate or intetel 
which none can take without preſent capacity, and a pomel 
liberty, or franchiſe or thing newly created, which may 1 
effect in futuro. As to the 3d it was reſolved, that where - 
King by his charter ſaith cuidam capellans, that was à wo 
cient incorporation; and when he ſaith in the bakendant fav 
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b ſacceſſorib ſuts, that makes a ſufficient ſucceſſion. And ſo 
note reader, this grant of the King enures to (a) three intents, 
( to make an incorporation, to make a ſucceſſion, and to 
gant a rent. As to the 4th it was reſolved, that where it 
was objected that the licence to found the chauntry ſhould be 
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(a) 2 Roll, 200. 


frſt, and to grant aſter, that is not neceſſary ; for it is not 


material which is before, (for the law will conſtrue that to 
precede which ought to be firſt) but here they are mul & 
wml, As to the fifth, that in the licence there were not 
words of fundare, erigere, facere, it was reſolved, that not- 
withſtanding that the grant was good. Nota ex hoc reader, that 
to the eſſence of a chauntry or other body politic, two things 
are only requiſite, ſc. an incorporation and a gilt, and not any 
words of fundare, erigere & /tabilire, or words to ſuch effect; 
forno ſuch words were contained in the ſaid grant of H. 4, and 
yet it was adjudged a good chauntry lawfully incorporated and 
founded ; and if ſuch words had been neceſſary and requiſite 
in law, the judgment ought to have been given againſt the 
chauntry, becauſe they were omitted in the King's grant, 
And thereby it appears, that in the caſe at bar, they were ex- 
panatory and of abundance; which is a judgment in the 
point, by the reſolution of the Juſtices in the Exchequer- 
chamber. As to the 6th point it was reſolved that theſe 
words, ſecundum ordinationem per (b) R. _— fiendam, im- 
port ſufficient certainty, c. to enable Ramley to ordain, 1. 
What maſſes and other divine ſervices ſhould be celebrated. 
2. Of what habit or order the chaplain ſhould be: and 3. 
Whether he ſhould be eleCtive, preſentative, or donative : 
by force of which words Ramſey in the caſe at bar, ordained 
to be preſentative by the Rector of the pariſh of St. Magnus 
for ever. As to the 7th objection, it appears by the Report of 
Iitzherbert ubi ſupra, that the opinion of the two Chief Juſ- 
ices Hufſey and Brian, and Starkey Chief Baron, and Fair- 
kx Juſtice, was, that the diſtreſs was without warrant, but 


Antea 24. 2. 
Poſt, 30. a. 33 · b. 


(% x Roll. 514% 


Townfend conceived it to be good. But inſpefo records, it 


was adjudged that the diſtreſs was good and well warranted by 
the grant; for the chauntry-prieſt diſtrained in the ſaid houſe 
for the rent, and his diſtrels was adjudged lawful, and the 
plantiff barred z and the reaſons, as | conceive, were, 
becauſe the King's charters, made for the erection of 
prous and charitable works, ſhall be always taken in the 
molt favourable and beneficial ſenſe; and the moſt beneficial 
rent that a man can grant is a rent charge. 2. A diſtreſs 


is a neceſſary incident to the rent, for without that the grantee 


would be without remedy : (c) verba ſunt accipienda cum eſfectu, 


and words are to be taken with the effect (4) 2 Ed. (d)4 H. 7. 13. a. b. 


3 3- Which caſe I have cited more at large, becauſe it is 
Ee3 : notable 


(c) 4 Co. 21. a. 
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Poſtea 123. 


38 E. 3. 15. a 


Palm. 495. 
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Co. 76. b. 


itz. Q. imp. 7. 
& Chap. 16. : 


Palm, 494. 
3 Co. 75. b. 
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notable and pertinent, and ſtronger (as I conceive) than the * 
caſe in queſtion. 2dly, Power is given to Sutton 0 Exc 
„place a maſter of the ſaid hoſpital. 3. At all times here. mu 
% after to place, erect, found, and eſtabliſh in the aid cul 
*« houſe, &c. one free ſchool for inſtructing youth,” (which eaf 


well expounds the precedent words concerning the hoſpital, of 
for theſe words extend only to make fit and to finiſh and fur. a 
niſh a grammar ſchool within the ſaid Charter-houſe) * and x 
learned preacher to teach all in the word of God. 4. We 


do by theſe preſents, ordain, conſtitute, limit, and appoint, rx 
that the ſaid houſe and other the premiſes ſhall from hence an 


forth for ever hereaſter be, remain and continue, and he 
© converted, employed, and uſed for an hoſpital and houſe, 
« and place for abiding, &c. And ſhall for ever hereafter, th 
„ be named, incorporated, and called the Hoſpital of King 7 
« James, founded in the Charter-houſe, within the county 
« of Middleſex, at the humble petition, and at the only coſts 
and charges of T. Sutton, Eſq. and the ſame hoſpital and 
<< free ſchool by the name of the Hoſpital of K. James, &c, 
«© We do firmly by theſe preſents, erect, found, eſtabliſh, 
and confirm, to have continuance for ever.” By this 
clauſe the King in præſenti gives the name of the hoſpital, but 
as it appears before, Sutton had deviſed it, and had ſued to 
the King to name it accordingly; and that the name of the 
incorporation itſelf, (c. at the humble ſuit, &c. of T. Sut- 
ton,) imports ; ſo that as it is ſaid in 38 E. 3. 14. b. and 21 
E. 4. 50. a. b. the (a) name of incorporation is as a proper 
name, or name of baptiſm : in this caſe Sutton as godfather 

ave the name, and by the ſame name the King baptized the 
incorporation. By which it appears that the objection, that 
the King could not give a name to an houſe which 1s the 
inheritance of another, is not of any value, for here Sutton 
has conſented and aſſented to it; and all this is done at his 
humble ſuit ; and this objection tends to the diſſolution of al 
ancient Deans and Chapters; for at firſt, as appears in the 
Third Part of my Reports in the caſe of the Dean and Chapter 
of Norwich, all the poſſeſſions were to the Biſhop, and yet 
by his aſſent the Dean and Chapter were incorporated and 
named of the cathedral church, which did then belong to the 
Biſhop only, and afterwards a certain portion was aſſigned to 
the Chapter; ſo that the Chapter was before that they had an} 
peeve; and that is the reaſon that of common right the 

iſhop is patron of the Prebendaries, becauſe their poſſeſſions 
were derived from the Biſhop, and therefore he was founder 
and patron : and therewith agree 17 E. 3. 40. a. b. 25 Aff 
pl. 8. 10 Edw. 3. 10. 50 Ed. 3. 26. b. 15 H. 7. 11. 80 
chat at firſt the Dean and Chapter were by the aſſent bob 
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Biſhop incorporated and named of the church cathedgal of 
the Biſhop. And it was ſaid, that queſtions moved in the 
Exchequer uſed to be like ſpirits which may be raiſed with 
much eaſe, but ſuppreſſed and vanquiſhed with much difh- 
culty ; but theſe queſtions were like ruinous buildings, more 
eafily thrown down than raiſed and erected. And all the 
arguments which have been made againſt this honourable 
work of charity, are hatched out of mere conceit and new 
invention, without any ground of law, and ſuch which have 
any colour were utterly miſtaken, Aud as tothe àth excep- 
tion, that the place of every corporation ought to be certain ; 
and Sutton ſues, and the King licences Sutton to ſound, 
eret, &c. an hoſpital “at or in the Charter-houſe,” which 
was uncertain z to that the charter itſelf expreſs]y anſwers, 
that the King by this claufe doth ordain, &c. That the ſaid 
e houſe and other the premiſes ſhall from henceforth for ever 
« hereafter be, remain, &c. and ſhall for ever hereafter be 
© nimed and called the Hoſpital of King James founded in 
« the Charter houſe :* ſo that all the houſe and other the 
premiſes are baptized by the King by the name of the Hoſpital, 
Ke. in which is no ſhadow of uncertainty ; and therefore Sut- 
ton as to the licence for the mechanical part, which (as has 
been ſaid) was abundant to fit and finiſh all or any part of the 


29 
2 Salk. 451, 


Anſwer to the 4 
objection. 
Antea 23. b. 


houſe for an hoſpital, &c. yet all the houſe itſelf, gardens and 


orchards, & c. are named by the name of the Hoſpital. And 
it was obſerved, that the K. by this clauſe not only names the 
ſaid houſe to be an hoſpital, but by the name of the Hoſpital 
erects, founds, eſtabliſhes, and confirms, ſo that the King 
names it, and leaves the mechanical part to Sutton to per- 
form. And of the ſame importance is the other objection, 
that a known name is not ſufficient to found an hoſpital, but 
it ought to be deſcribed by meets and bounds, as in divers 
precedents hath been uſed; for it appears in William de 
Londres” caſe, 2 E. 3. 36. b. Adam brought a Scire facias 
aainſt William de Londres of the manor of E. the defen- 
dant pleaded that he himſelf is maſter of the hoſpital of St. 
Bartholomew, and ſo bears a name of dignity not named, 
judgment of the writ : to which the plaintiff replied that that 
which the defendant calls an hofpital is the manor of Eaſt 
Smithfield, and was a manor at the time of the fine levied : 
and it was held by the court, that by this writ he ought to 
havethe manor, as that which the manor was at the time of 


the fine levied ; and whereas the manor was made an hoſ- 


pital after the fine, by this ſuit he is to defeat your eſtate 
and your name, and accordingly it was ruled that the 
writ was good; which proves that a manor (which imports 
more variety and uncertainty than an houſe known by a cer- 
tan name) may be created into an hoſpital. And in 15 Aſſ. 
pl, 8. John de Derbie's caſe, a manor made corpus prebend'. 
Lhe Bfth clauſe ſtands upon two brauches : * 1, For the better 

| Ke 4 | © main» 


2 E. 3. 20. b. 2 c. a. 


B. Corporat, 42 


R.. Dean, &c. 14. 
The 5 clauſe c: 
the Charter, 
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Verba operativa. 
The diviſion of 
corporations. 
(a) 1 Rol. 512. 
What things are 
of the eſſence of 
a corporation, 


(5) 1 Roll. 512, 


2 Roll. 512. 


3 Roll. 512. 
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© maintenance and continuance of the faid hoſpital, &e. and 
* that the ſame may take the better effect, and that the re. 
e yenues may be the better governed and employed, there 


„ ſhall be ſixteen governors,” and names fiſteen of them by 


expreſs names, ** and ſuch perſon as from time to time ſhall he 
„ maſter, to be the firſt and preſent governors. 2. And the 
« ſaid perſons and their ſucceſſors, by the name of the g0- 
% vernors of the lands, &c, one body incorporate and politic, 
«© by that name to have perpetual ſucceſſion for ever to endure, 
ve do by theſe preſents for ever hereafter really and fully 
% incorporate ;” and the words of this clauſe are verba opera- 
tiva. And it is to be known, that every corporation or incor. 
poration, or body politic and incorporate, which are all one, 
either ſtands upon one (a) ſole perſon, as the King, Biſhop, 
Parſon, &c. or aggregate of many, as Mayor, Commonalty, 
Dean and Chapter, &c. and theſe are in the civil law called 
Univerſitas ſive collegium. Now it is to be ſeen what things 
are of the eſſence of a corporation. 1. Lawful authority of 
incorporation; and that may be by (Y) four means, jc, by the 


common law, as the King himſelf, &c. by authority of par- 


liament; by the King's charter (as in this caſe) and by pre- 
ſcription. The 2d, which is of the eſſence of the incorpora- 
tion, are perſons to be incorporated, and that in two mannerz, 
ſc. perſons natural, or bodies incorporate and political. 3. A 
name by which they are incorporated; as in this caſe gorer- 


nors of the lands, &c. 4. Of a place, for without a place no 


incorporation can be made; here the place is the Charter- 
houſe in the county of Middleſex. Vide 3 H. 6. Det. 20. 17 


E. 3. 59. b. & 45 E. 3. 17. 5. By words ſufficient in law, 


but not reſtrained to any certain, legal, and preſcript ſorm of 
words. And foraſmuch as good pleading is /apts Hdius, the 
touch-ſtone of the true ſenſe and knowledge of the common 
law, the form of pleading of a corporation by preſcription 1s 
to be obſerved, for in ſuch caſe he ought to preſcribe in every 
thing which is of the eſſence of the incorporation. In the 
Book of Entries, tit. Quare impedit 1. the pleading is, quoddan 
haſpitale Santis Marie de Briſlow de uno magiſtro, & cin 
ventu a toto tempore, &c, incorporat 2 per nomen 
Magiſiri & Conventus Hoſpitalis San& Marie de Brijiae ; 
and there it appears that there they purchaſed lands and 
tenements, and were impleaded without any preſcription for 
the one or the other, becauſe when they are incorporated b 
preſcription by a certain name, then to implead and to be im- 
pleaded, to grant and purchaſe, &c. are incidents to a body 
incorporate. M. 15 H. 7. Rot. 522. in Com” Banco, there the 
Pr eſcription is cſlos & vicarii collegut wicariorum in - 
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” 1 ſunt & a toto tempore, &c. fuerunt incorporat' per 
inen Cuſtedrs et Vicar” Collegii Vicariorum in Choro Hereford” : 
and there alſo they purchaſed and were impleaded as incidents 
0 incorporation. (a) Lib intrat” Tit' Afſ. fol. 68. Magiſier 

ares, et ſorores fraternitatis ſive guilde novem ordiniim ſancto- 
mm Angelorum juxta Brainford brought an aſſiſe; the tenant 
pleads, quod in villa de Brainford ęſi quædam fraternitas incorpo- 
rad infra tempus memoriæ de magiſtro, fratribus et ſororibus no- 
wm ordinum Angelorum juxta Brainford Bridge, abſque hoc quod 
habetur aligua talis fraternitas which caſe is reported in (6) 


12 E. 4. 34. a. where the tenant at firſt pleaded, no ſuch cor- 3% 


poration, and if it be, not found; and naught becauſe two 
bers, and then he pleaded the ſaid plea, gued eſt quaedam fra- 
trnitas incorporata, &c. and yet there they were infeoffed by 
Docking upon condition, and capable thereof as incident to 
incorporation. And therewith agrees the Biſhop of Exeter's 
caſe in the Book of Entries, 455. (c) 2 H. 7. 17. b. the cor- 
poration of Godmancheſter (4) 34 H. 6. 27. a. b. in the caſe 
of the Hoſpital of Wycome. Vide (e) 26 H. 8. 1. b. In 
qE. 4. 20. a. The maſter of the hoſpital of Burton 
Saint Lazarus preſcribed, gued ipſe et omnes prærlecęſſores 
ſui magiſiri hoſpitalis praedit? a toto tempore, &c. nominati et 
wpniti fuerunt, Sc. tam per nomen 3 hoſpitalis Sanc- 
ti Lazari de Burton, de ordine Sancti Lazari de Feruſalem 
in Anglia, quam per nomen Magiſtri de Burton Sancti La- 
zari de Jeruſalem in Anglia : by which it appears that this 
word (g) incorporo, or any derivative thereof, is not in Jaw 
requiſite to create an incorporation; but other equivalent 
words are ſufficient, as here neminati & cognitt + and therewith 
agree (/) 44 Aſſ. p q. in the Prior of Plimpton's caſe, and (i) 
4E. 4. 7. b. in the caſe of the Abbot of Glaſtenbury, and in 
none of theſe books or records was any mention made of theſe 


words, (4) fundo, erigo, &c. or any other like words; for as ,,\ Antes 14.4. 


it hath been ſaid, they are only declaratory words, and the ef- 
ct of them may be done by the owner of the land without any 
grant. And it was well obſerved, that in old time the inhabi- 
tants or burgeſſes of a town or borough were incorporated when 
the King granted to them to have gildam (I) mercatoriam: In 
the Regiſter 219 b. where the writ recites, quod cum inter cæ- 
lwas libertates civibus civitatis Minton' per chartas progentterum 
mſtrorum guondam Regiim Anglia quas per chartam noſtram con- 
fr mavimus, conceſſum ſit etjdem, quod nullus eorum qui fue- 
mnt infra gildam mercatoriam placitet extra murum, &c. 


where gilda fignifies contubernium ſeu fraternitas incopora— 
"az; and upon that the place of their meeting and aſ- 
ſemblies was called the Guild-hall, And I have ſeen. 

| | | the 
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the charter made by King H. 1. Textoribus Lond', by which 
he grants to them that they ſhall have gi/dam mercatoriam and 
a confirmation of it made by King H. 2. by which Chartery 


they were incorporated. And where the opinion of Fineur ſons * 
in 13H. 8. 3. b. and of Priſot in 39 H. 6. 13. b. was che ent 
at the bar, that a corporation aggregate of many cannot bez dent 


(a) Br. Corpo- 
ration 43+ 

(5) Br. Corpo- 
ration 3. 

(c) Fitz. Brief 


75 

(4) Br. Cor po- 
ration 65. 

Br. Parliament 
64 

Br. Patent 72. 

Br. Laches 15. 

99 Fitz. Giant 
18. 
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£4. 
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Dy. 100. pl. 


70. 

1 Roll. 860. 
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4 Leon. 235. 
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(e) Raft. Ent. 
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Hob. 211. 
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MH, . Peer t- "the ſurvivors. ſhall be the corporation, : that is a good clauſe 
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(/) Poph. 6, 7. 
Moor 594. 
. El. 288. 


body only without a head, that was utterly denied: for at fe des 
the greater part of corporations were bodies without any head been 
by force of theſe words gilda mercatoria. And that a Corpo- the | 
ration may be aggregate of many without a head, vide 18 E. ”* 
2. Annuity 48. 5 E. 3. 11. b. (a) 22 Aſſ. 67. 29 Af, 17 ſt, 
(b) 2 H. 6.9. (c) 18 H.6. 16.a b. 19H. 6. 80. (d) 21 L tal 


4. 55- b. 56. a. b. (e) 7 E. 4. 14. a. b. 2 Marie Dyer 100. of t 
(f) And it appears by record * that Paulinus the firſt Arch. . a 
biſhop of York, aſter he had baptized the inhabitants of N. 
tinghamſhire in the river of Trent, founded a collegiae Wl e 
church in Southwell of prebendaries conſecrated to the Virgin il & 
Mary, which continues a body without a head even to this ou 


day. Vide for this word guild, or fraternity in the Book d 
Eatries, (g) 68. 37 E. 5 c. 5. 15 R. 2. c. 5. the ſtatute df 
1 E. 6. of Chantries. In which three things were obſerved, 
1. How prudens antiquitas did always comprehend much mat- 
ter in a narrow room. 2. That to the creation of an incor: 
poration the law had not reſtrained itſelf to any preſcript and 
incompatible words. 3. That when a corporation is duly 
created, all other (i) incidents are tacit? annexed, And or 
direct authority in this point in 22 E. 4 Grants 30. it is held 
by Brian, Chief Juſtice, and Choke, that corporation is ſu- 
ficient without the words to (4) implead, and to be implead- 
ed, &c. and therefore divers clauſes ſubſequent in the chat. 
ters are not of neceſſity, but only declaratory, and might wel 
have been left out. As 1. By the ſame to have authority, 
ability, and capacity to purchaſe, but no clauſe is added that 
CCC for it Is ineſcen 
2. Io ſue and be ſued, implead and be impleaded; 3. To 
have a ſeal, &c. that is alſo declaratory, for when they are 
noone, ney may make or uſe what ſeal they will 
4. To reſtrain them from aliening or demiſing but in certain 
form ; that is an ane jellifinr" the King defire, but 
at is but a precept, and doth not bind in law. 5. That 


to ouſt doubts and queſtions which might ariſe, the number 
being certain. 6. If the revenues encreaſe, that they ſhall 
be employed to encreaſe the number of poor, &c. that 
but explanatory, as appears in the (/) caſe of Thetford 
School in the Eighth Part of my Reports, f. 131. a. 7. lo 


be viſited by the governors, &c. that is alſo einn a 
or 
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for in this caſe the poor which ſhall be reſident in the houſe of 

the Charter-bouſe ſhall not be incorporated, but certain per» 

{ns in whom the poſſeſhons are veſted, who ſhall not be reſi- 

dent there, but only to have the general government and or- 

gering of the poor therein; ſo that this caſe is out of the ſta- 

tutes of 2 H. 5. c. 1. and 14 El. c. 5. for (a) if no viſitor had (a) 2 Roll. 130. 
deen appointed by the charter, the governors ſhould viſit; and =. 

the books in 8 E. 3. 28. (5) and 8 Aſſ. 29. do not 8 it, Wes 
where it is held, that if the hoſpital be lay, the patron ſhall vi- 230. 

ſt, and if ſpiritual, the biſhop ſhall viſit, ſo that every hoſpi- 5 Af: 29,31. 
tal is viſitable; it is true, but in the caſe at the bar the poor Rand — 888 
of the hoſpital are not incorporated, and ſo no legal hoſpital. Godolp, Abr. 34. 
$. To make ordinances ; that is requiſite for the good order 

an government of the poor, &c, but not to the eſſence of the 

incorporation. 9 The exemption from the ordinary is but 

declaratory, for being a lay incorporation he neither can nor 

ought to viſit. 10 The licence to purchaſe in mortmain is 

neceſſary for the maintenance and ſupport of the poor, &c. for 

without revenues they cannot live, and without a licence in 

mortmain they cannot lawfully purchaſe revenues, and yet 

that is not of the eſſence of the corporation, for the corporation 

speifeCt without it, ſo that by what has been ſaid, it appears what 

things in genere are requilite to a complete body incorporate, 

and which are verba operativa in this cale (which are neceſſary 

to be known in every caſe) in the reſolution whereof it ap- 

pears how neceflary it is, that the law and experience ſhould 

jin with their hands together, 

1. As to the fifth objection, that no incorporation was made Anſwer to the 
immediately as the letters patent import, nor can be till the 5th objection. 
maſter was named, and therefore the charter is repugnant and Ant 23. b. 
wid. To that it was anſwered, that this objeCtion extends to 

the ſubverſion of a great number of incorporations; for when 

a corporation 18 created by letters patent, by the ſame patent 

power is given to the body to chuſe a mayor, aldermen, or 

bailiffs, or governors, or the like, and yet they are imme- 

dately incorporated by the ſame letters patent; and there- 


vith expreſly agree Plow. Com. 592. b. in (c) Cook's caſe, 21 (c) 2 And. 208. 


E. 4-59. b. & (d) 3 H. 7. Grant 36. vouched at large before to Moor 233. 

it and 2d objections. Vide 32 E. 3. Aid 39. (e) 13 E. 4. N : 
8. b. 16 E. 3. Grant 65. And it is true, it is immediately 8 Br. Corpora- 
by the letters patent a corporation in abſtracle, but not in con- tion 58. 

eto, till the naming of the maſter. And a caſe adjudged in 

the King's Bench, Mich. (f) 34 & 35 Eliz. Rot. 172. c- %) Antes 26. a, 
ram rege was ſtrongly urged. The governors of the poſſeſ- 

hons, revenues and goods heſpitalis Edward” Regis Angliæ 

Ji brought a bill of debt of twenty pounds againſt Elias 

Cermaine: the defendant pleaded, that King Edward 6. 


reciting 
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(2) Hob. 23. 
Co. Lit. 264. 

4 Leon. 223. 
Dall. 31. 

(% 1 Roll. 512. 
Br. Corpora- 
tion 5. 


Nate, 
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* . . . n 
reciting the care of the city of London for the relief of Poor men * 
and infants, conceſſit majori, civibè et communitati Lond' mum ath 
man/nnaicm vocal” Bridewel!, &c. and there the King declar- 4 


ed his intent, that Bride well ſhould be founded, erected, &c. — 
an hoſpital for the ſaid poor, & c. idem Rex ut intentio ſua meli f a 
capiat effetum, and to the end the lands which ſhould be granted mw 


to them ſhould be better governed, per eaſd' literas patentes weluit 
et or denavit quod Hhoſp' pred” cum fic fundat” ere? et flablit fur 
hoſpitaP E. b. Reg Angl. Chriſti Bridewell, et S. Tho, Apoff m. 
minetur et appelletur imperpetuum, et quod major” communitas et c. 
ves civitat pred” forent Gubernatores, Cc. et quod iidem Guberit 
de cetero eſſent et forent un' corpus corprrat” per nomen Gubernat 
Poſſeſs” reuentionum et bonar* hoſpital E. Reg? AngP Chriſii Brideu. 
a S. Th Apoſt', &c. and further pleaded, quad nullum haſpita! 
quale in eiſd' lit' pat” mentionat' peſt confe” pred” literarum pub 
fic fundat', eret? et ſlabilit' fuit, &c. upon which the plaintiff 
demurted; and upon argument at the bar and bench it was ad- 
Judged for the plaintiff. For the ſaid ordinance, that the ſaid 

ouſe ſhould be an hoſpital, cum fic fundat &c fuer, is intend- 
ed only of the mechanical part of an actual hoſpital, ſc. of the 
fitting and finiſhing of the hoſpital houſe with poor, &c. And 
this hoſpital in intention only is ſufficient to ſupport the name of 
a corporation, and the words de præſgenti, ſe. quod iid” gubernat 
de cetera eſſent et forent un' corpus corporat” per nomen, &c, do in 
law incorporate them preſently, and ſhall not ſtay till there be 
an aCtual hoſpital, or till the houſe be fitted or furniſhed, which 
is the mechanical part of the hoſpital, ſc. for the habitation of 
the poor; which is the firſt thing to be obſerved by the ſaid 
judgment, vide 32 K. 3. Aid 39. K. E. 3. newly founded a prio- 
ry and granted to the monks that they might chuſe a prior, and 
before the prior was choſen W. made a leaſe to one A. for life, 
the remainder to the Prior and convent; aud in a Sctre fac 
againſt A. he pleaded, that W. was ſeiſed in fee, and leaſed to 
A. the remainder to the Prior and convent who were newly 
founded by the K. and becauſe there was not yet a Prior, the 
right was in the K. until, and prayed aid of the K. and the aid 
by award was granted, and a writ of Procedend came, and then 
A. the defendant ſhewed, that aſter the aid granted there was? 
Prior made and ordained in whom the right remained, and 
E in aid of the Prior; and he was ouſted of the aid becauſe 

e had aid before, which proves that the (a) remainder in ſuch 
caſe is good. The ſecond thing to be obſerved in the faid 
judgment in the ſaid caſe of the Hoſpital of Bridewell is, that 
one (Y) corporation may be made out of another corpors' 
tion, /c. the Mayor, citizens and commonalty of London 
are created in their politic capacity governors, &c. of the 
hoſpital of Bridewell, 9 E. 3. 18. b. many corporations mi} 
be created one out ot another, as the Dean and chapter 0! 
Lincoln are a joint corporation, the Dean by himſelf “ 
a Corporation, and every of the Prebends is a corpore” 


tion by himſelf, and in a cafe ſo manifeſt this ſhall 2 


— 2 
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And as to the fixth objection, that till an hoſpital be ſound- Anſwer to the 
4 no incorporation can be, for then they would be idle and 3 
mathematical governors. It was anſwered, that there was an 2 5 
hoſpital in poteſlate, and an hoſpital in exec*; allo an hoſpital in 
qatentid, and an hoſpital a4, an hoſpital re, and an hoſpital n- 
nine. And as to the creation of an incorporation, an hoſpital ps- 2 Inst. 724. 
late, potentia, ſeu nomine ſufficeth; as one may by letters pa- 
ent be governor of an army before there be an army, vide 17 H. 

b Protection 56. And that agrees with philoſophy and reaſon, 

trift. lib. 3. De generatione ſaith, guad caro gignit carnem; and 

that is true in pote/tate but not u, and foa fowl as ſoon as it is 

hatched is volatilis a valondo, giizta habrt poteſl' volandi, quanquam 

1 velandi non habet: fo a child as ſoon as he is born is called 

rationalis, becauſe he hath poteſlatem, although he hath not, and 

perhaps never will have rationem alu. And this is allo proved 

by old records and our books alto, as in the Book of Entr. Tit. 

Annuit. 32, 33. Rex H. 5. quandam demum in quodam loco frue 

ſch apud Shene (and abuts and bounds the ſoil) quam vocari et 

uncupari valuit Domum Jeſu de Bithiem de Shene, duxit ordi- 

nnd” et fundand et damum illam qnant” in ipſo ſuit fundavit et e- 

rexit (which was but a nominative houle, for none was then 

built) et ideirco locum et ſol" pred” de Shene ut primar* fundationem 

tdit, &c. by which it appears that a void place or foil in which 

an houſe is intended to be built, may by the King's charter be 

named a houſe, and this nominative houſe {hall be ſuthcient, as 

there it was, to ſupport the name of the incorporation. Alſo it 

appears by Mat. Paris 64, &c. Palydore Virg' Chronic“ Chronicor”, Poſtea 123. b. 
Ec. The hoſpital of S. Jof Jeruſal' in Anglia was incorporat- 

ed in an 14 HFH. 1. and that of the Templars, by the name of 

Magiſter militꝰ Templi et confratres ſui in Ang' in an' 24 H. 1. C Duzd. Orig. 
and yet neither the fabric of the Temple or the houſe of the 446, d 133. 
hoſpital was founded and built, /ed regnante H. 2. of the one ng hg 
Jard' Biſet homo pius et bene nummatus, and of the other Herac- comr, = 

ius patriarch of Jeruſalem were founders. ide Camden's 
Britannia 311, which proves that a void place to ſupport the 
name of a corporation may by the King's charter be named an 
boſpital or temple, and it is not requiſite, that there be always 
truth in the name of the corporation either of an hoſpital or of 
any other body politic. K. H. 8. an' regni ſui 2. according to 
the will of K. H. 7. granted to divers biſhops, Thomas Earl of 
Arundel, &c. Joh. Finenx, and Rob. Read, Ch. Juſtices, ]. 

oung, Maſter of the Rolls, &c. who were executors of H. 7, 
quandam peciam terre vocai” le Savoy in th pariſhes of St. Cle- 
ments and 8. Mary le Strand ad »tentionem quod tidem guoddam 
boſdital” in et ſuper pred” preciam terr & vocat? Savoy erigere, fun— 
dare et ſlabilire p3/Jint, 4 H. 8. The K licenced them quodd” he 
pt de une magiſlto et 5 capellanis ſuper predict” peciam terr' vo- 
dt le Savoy fundare, & hoſpitale cum fic fundation' fuerit, 
lbould be incorporated by the name Magiſier & Capaiia- 


N97 Het 


The Caſe of Sur ron's Hoſpital. 


norum hoſpital” H. nuper Regis Angliæ ) de Savoy; and Vet in 
truth it was not an hoſpital in the time of H. 7. but in inten: 
tion only ; and yet the King in his charter called it the hoſpital 


. of K. H. 7. And it was admitted to be a good name of incor. 
(a) Moor 228. POtation by all thoſe who argued the caſe betwixt (a) Marins 
1 Leon. 15 Paſcal upon the incorporation of the ſaid hoſpital, Trin. 30 El, 
x in the Exchequer, where the caſe was adjudged; or in the Fx. 


Poſtea 123. b. chequer- chamber where it depended by writ of error: and 
(5) Fitz, Scire 


: therefore in (5) 44 E. 3. 16. b. Regiſt. 23. there the corpors 
NS tion was Prior Hoſp" S. Johan Feruſal. in Anglid: and fo 0 q 
5 E. 4. 6. Hoſpital: S. Lazari de (4) Jeruſal' in Anglid: which 
(c)9 F. 4. 19. b. ſufficeth for the name of the corporation, although it be but a 
0 Corporation fiction, /. that either St. John (which was St. John the Evan- 
6% x Roll, 512, geliſt) or Jeruſalem was ſituate in England. So Megiſtri ni. 

lit” Templi Feruſal” in Anglia; and in the Regiſter, Pri & 
frat Sandti Mariæ de Monte Carmeli in Anglia : fo | have (een 
a record, that Catharine the firſt wife of K. H. 8. had a licence 
to found a chauntry by the name of the chauntry de Monte Cal: 
varie extra Algate * And it is great reaſon that an hoſpi- 
tal, &c. in expectancy or intendment, or nomination, ſhould 
be ſufficient to ſupport the name of an incorporation when the 
corporation itſelf is only in ab/iratts, and reſts only in intend- 
See Treby's Ar- ment and conſideration of the law; for a corporation aggregate 
tument in the of many is inviſible, immortal, and reſts only in intendment 
Quo wants. and conſideration of the law; and therefore in 39 H. 6. 13. b. 
14. a dean and chapter cannot have predeceſſor nor ſucceſſor, 
21 E. 4.27. (72.) a. & 30 E. 3. 15. b. They cannot com- 
(e) Br. Corpora- mit treaſon, nor be (e) outlawed, nor excommunicate, for they 
tion 17. have no ſouls, neither can they appear in perſon, but by at- 
WY in 72+ torney 33 H. 8 Br. Fealty. (f) A corporation aggregate 
770 Br. Fealty of many cannot do ſealty, for an inviſible body can neither be 
15. in perſon, nor ſwear, Plow. Com. 213, and the L. Berkley 
de Lie. 46. b. Cale 245, it is not ſubject to imbecilities or death of the natu- 
4 Co. 11. a. ral body, and divers other caſes. A thing which is not ineſſ 
but in apparent expectancy is regarded in law; as a Biſhop who 
(e) 2 Roll. Rep. is elect before he be conſecrated ; an (g) infant in his mother's 
254. womb before his birth, &c. 5 E. 2. Bre. 80. 8 E. 2. Vouch- 


r 237. 38 E. 3. 30. 41 E. 3.5. II E. 3. Qua. impedit 158. 
8 57. 5 So for the name of a corporation it is ſufficient to name a place 


Hob. 222, 338. in England, by the name of Jeruſalem, Mount Calvary, Mount 
. Carmel, Bethelem, &c. a fortiori, the name of a ſpacious and 


2 7 a goodly houſe well and actually built by the name of an hoſpi- 
Voucher 13. tal is ſufficient; for that imports truth and certainty: vy 
: Rall. 745 % which it appears, that in the caſe at bar there was a lawfu 


corporation of the Governors, &c. created and inſtituted by 
the King's charter, and by conſequence as well any perſon in 
England as Sutton, might give and grant to them before w 
foundation laid, or to be laid by Sutton (as it was imagined be 
ought to have done before they were capable, &c.) but that . 
clearly anſwered and confuted beſore; and in truth h Te 


4e ej confutalſe. As 


Par J. 
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as to the 7th object ion, it is to be known that in law there Anſ. to 7th obi 


ne | 
ndatio perficiens, and therefore quatenus ad capacitatem et ha- 


\atem, the incorporation is metaphorice called the ſounda- 
ion, for that is the beginning, as a foundation quaſi funda- 


two manner of foundations, one fundato incipiens, the other Antea 23. b. 


mntum capacitatis, preceding the whole, and therefore in (a) (a) Br. Corpora- 
1 H. 6. 4. a. a writ was brought againſt J. Arden, Abbot of tion 30. 


. Jo. Bapt. of Colcheſter, the defendant pleaded, that before 


Br, Miſnomet 


ime of memory foundation was made of the ſame place per Fitz. Brief $8. 


wen Abbat. ece l' et monaſt” de S. Fob de Colcheſter, Sc. where 
qundation is taken for incorporation, 38 E. 3. 14. 38 E. 3. 


28. a. 20 H. 6. 27. a. & (5) 18 H. 6. 16. a. in the Dean and (% Fits, Brief 
Canons of Windſor's cafe, and divers other books agree with 33. 


the fame ; ſed quatenus ad dotationem, the firſt gift of the re- 
renues is called the foundation, and he who gives it is the 
founder in law, for proprie fundatio 2 quaſi fundi datio, and the 
firſt gift is fundamentum dotationis ſeu collationis, et appellatione 
fundi edificium et ager continentur ; and that is proved by the 
ſtatute of (c) Weſt. 2. c. 41. Si Abbates, Priores, Cuſtodes haſ- 
pal et aliarum domorum religioſarum fundatarum ab ipſo Rege 
del a progenitoribus ſuis alienaver* vel de cætero tenem” domibus ip- 
fs ab ipſo vel « progenttoribus ſuis collata, Sc. In which was ob- 
ſerved, that in reſpe of tenements collated or given by the 
King, the houſe was faid to be ſounded by the King, 
but more fully in the clauſe following in the ſaid act, /i au- 
temdomus illa a Comite, Barone, vel ab alus fundata fuerit, habeat 
ile a quo, Ec, tenement” fic alienat' colla“ fuer” br e ad recupe- 
rand”, &c, where the collation or giſt of the tenements is call- 
ed the foundation. And where the founder brings the ſaid 
writ of Contra formam collationis, the writ of Prac quod reddat 
mung quod eid' domui collat fuer, vide 9 H. 7. 26. F. N. B. 


(e) 2 Inſt. 457. 


211, Vet. N. B. 142. 38 Aﬀ. p. 22. He who gives the firſt (4) hr preſent- 
lands is the (4) founder, gui fundare in that ſenſe nibil al eſt ment a 'Eſgliſe 


quem fundum dare, and therewith agrees 14 E. 3. Corrodie 5. 
Ina writ of prohibition where a common perſon is founder of 
an hoſpital the writ as appears in the Regiſter 41. a. faith, 5% 
pitole Sancti Egidii leproſorum de Burton per anteceſſor* N. fili J. 
ad ſuſtentation leproſorum et aliorum pauper etinfirmor” ibid” totum 
in temporal” et nihil in ſpiritual” fundat' exiſtit, and ibid. 43. a. 
the like writ where the K. is founder, cum haſpitale noſtr* ſane- 
ter” Innacentium juxta Lincoln' de fundatione progenitor” noſtror” 
Regum Angliæ, &c. de terris et paſſeſſionibus pro ſuſtentatione pau- 
ber et inſirnor in eod” hsſpital' degentium dotatum exijtat: in which 
it was obſerved, that where the firſt writ faith ſundat” this writ 
calleth it dotat 30 E. 3. 17. b. The Abbot of Lyra brought a 
Seire facias againſt the Dean of Woborn, where the Dean ſaid 
he beld of the patronage (i. e. of the K.'s foundation) and prayed 
aid of him, and had aid; and there came a writ of Precedendo, 
ad it was challenged becauſe the writ ſaid of the patronage 

and 


39- 
2 Inſt. 453. 


1 Roll. 314. 


(a) W. 1. e. 51. 
2 Inſt, 264. 

Co. Lit. 175, 8. 
11 Co, 76. d. 


he diſcharged with great judgment, integrity, and diſeretion, 
and he well deſerved the good will of all that knew him, be- 


The Ne- ſon of 
reporting this 
caie at large. 


(99 Dyes 81. 


5. 64. 

Lit. Rep. 108. 
4 Co. 107. b. 
1 Roll. Rep. 41 8. 


tion. 
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tiam omnibus perſonis omni tempore quando neceſſe fuerit. And 
there is a good rule for theſe governors, and all ſuch corpo- 
rations, which is expreſſed in the ſtatute De Templariis ann 
17 E. 2. in theſe words, ita ſemper quod pia et celeberrimg vs. 
luntas donatorum in omnibus teneatur et expleatur et perpetus ſancs 
ti ſime perſeveret. And Sir Thomas Fleming, Knt. after the 
firſt day this caſe was argued fell fick, of which ſicknefs he af. 
terwards died, fo that he never argued this caſe, This Sir 
Thomas Fleming was firſt a Serjeant at Law, and afterwards 
Solicitor-general to Queen Elizabeth, and to the King that 
now is for the ſpace of twelve years, and then was preferred 
to be Chief Baron of the Exchequer after the death of Sir Wil. 
liam Periam, and afterwards advanced to be Chief Juſtice of 
England aſter the death of Sir John Popham ; all which places 


cauſe he was of a ſociable and a placable nature and diſpoſi- 


Which caſe J have reported the more at large for three 
reaſons. 1. For the confirmation of incorporations founded 
for works of piety and charity in time paſt. 2. For the better 
inſtruction how they which ſhall be founded hereafter ſhall be 
fo eſtabliſhed that no exception may be taken to them, 
3. For the reſolving of certain opinions and queſtions which 


were moved at the bar, and which might have diſtarbed the 


peace of the law, In the argument of this caſe many other 
authorities were cited, ſc. 2 E. 3. 47. 3 E. 3. 93. 5 E. 3. 
144. 7 E. 3. 57. 8 FE. 3. 6. BE. 3. 67. 8 E. 3. 208. 
18 E. 3. 1. 20 E. 3. Nonabilitieg. 20 E. 3. Cone 
225. 21 E. 3. 35. 32 E. 3. Aid 55. 40 E. 3. 28. 44 Aſſ. 2 
13 R. 2. Breve 643. 11 Hf. 4. 12, 19. 14 H. 4. 8. 3 H. ö. 
28. 7 H. 6. 13. 0 H. 6. 13, 14, 16. 20 H. 6. 3. 21 H. 6. 2. 
12 E. 4. 17. 15 E. 4. 1. 21 E. 4. 32, 55, 57. Lib. Int. 112 
6 H. 7. 14 10 H. 7. 16. 11 H. 7. 9. 11 H. 7. 27. 13 fl. 5. 
13. 14 H. 8. 29. 32 H. 8. Br. Corp. 78. 1 Mar. Dy gb. 


7 El. Dyer, (5) 81. the Caſe of the College of Grainitock, 


10 El. Dyer the Caſe of the College of Landebrevy, Fl. Com. 
Grendon's Caſe 494. Hil. 16 El. rot. 495. Sir Fr. Fleming; 
Caſe in Communi Banco. | 

The names of the Governors nominated by Sutton and 
expreſſed in the ſaid charter, where the moſt reverend fa- 
ther in God, George Archbiſhop of Canterbury, duc 
Lord Elleſmere, Lord Chancellor of England, Robert Ear 
of Saliſbury, John Biſhop of London, Launcelot Biſhop 
of Ely, Sir Ed. Coke, Knt. then Chief Juſtice of the ee 
Com, Pleas, and now Lord Ch. Juſtice of England, vir got 


J. 
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ms Folter, one of the Juſtices of the Court of Common 
ess, Sir Henry Hobart then the King's Attorney General, 
xd now Chief Juſtice of the Court of Common Pleas, John 
reral, Dean of the church of St. Paul in London, George 
ountain, Dean of Weſtminſter, Henry Thurſby one of the 
Maſters of the Chancery, Jeffery Nightingale, Richard Sut- 
on, John Law, Thomas Brown, and the Maſter of the ſaid 
Hoſpital for the time being; and after the death of the ſaid 
fr Thomas Foſter, one of the Juſtices of the Court ot Com- 
mon Pleas, (who was a grave and reverend Judge, of great 
judgment, conſtancy and integrity,) Sir James Aitham, 
Knight, one of the Barons of the Exchequer, was according 
p the ſaid charter ananim conſenſu choſe in his place. Ani 
the ſaid Maſter of the Hoſpital, whom Sutton had nomina!- 
irante bene placito, our Lord the King, after the death of 
Sutton, by his letters patent, hath nominated for the term of 
his lite, 


[See Skinner's Rep 484. Lucas 146.] 
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(a) W. 1. c. 51. 
2 Inſt, 264. 

Co. Lit. 125. a» 
11 Co. 76. d. 


The Reaſon of 
reporting this 
Cai& at large, 


| 822 81. 


P- 4. 

Lit. Rep. 108. 
4 Co. 107. b. 
1 Roll. Rep. 418. 


The Caſe of Sr rox's Hoſpital. Part X. 
tote of (a) ei. 1. cap. ult. Summa charitas efl fucer- Juſti. 


tram omnibus perſonis omni tempore quando neceſſa ſuerit, And 
there is a good rule for theſe governors; and all ſuch COrpos 
rations, which is expreſſed in the ſtatnte De Templariis ann 
17 E. 2. in theſe words, ita ſemper quod pia et celeberrima vs. 
luntas donatorum in omnibus teneatur et expleatur et perpetus ſanc- 
11ffeme perſeveret. And Sir Thomas Fleming, Knt. after the 
friſt day this caſe was argued fell fick, of which ficknefs he af. 
terwards died, fo that he never argued this caſe, This Sir 
Thomas Fleming was firſt a Serjeant at Law, and afterwards 
Solicitor-general to Queen Elizabeth, and to the King that 
now 18 for the ſpace of twelve years, and then was preferred 
to be Chief Baron of the Exchequer after the death of Sir Wil. 
lam Periam, and afterwards advanced to be Chief Juſtice of 
England aſter the death of Sir John Popham ; all which places 
he diſcharged with great judgment, integrity, and diſcretion, 
and he well deſerved the good will of all that knew him, be- 
cauſe he was of a fociable and a placable nature and diſpoſi- 


tion. 


Which caſe I have reported the more at large for three 
reaſons. 1. For the confirmation of incorporations founded 
for works of piety and charity in time paſt. 2. For the better 
inſtruction how they which ſhall be founded hereafter ſhall be 
fo eſtabliſhed that no exception may be taken to them. 
3. For the reſolving of certain opinions and queſtions which 
were moved at the bar, and which might have diſtarbed the 
peace of the law, In the argument of this caſe many other 
authorities were cited, ſc. 2 E. 3.47. 3 E. 3. 83. 5 E. 3. 
1. 7 E. 3. 7. 8E. 5. Ez. %. 8E. ;. 08 
18 E. 3. 1. 20 E. 3. Nonabilitieg. 20 E. 3. Gorme 
225. 21 E. 3. 35. 32 E. 3. Aid 55. 40 E. 3. 28. 44 Aſſ. 2. 
13 R. 2. Breve 643. 11 H. 4. 12, 19. 14 H. 4. 8. 3 H. b. 
28. 7 H. 6. 13. 9 H. 6. 13, 14, 16. 20 H. 6. 3. 21 H. 6. 2. 
12 E. 4. 17. 15 E. 4.1. 21 E. 4. 32, 55, 67. Lib. Int. 112. 
6 H. . 14.10 H. J. 16. 11 H. 7. 9. 11 H. 3. 27. 13 H. 8. 
13. 14 H. 8. 29. 32 H. 8. Br. Corp. 78. 1 Mar. Dy 98. 


7 El. Dyer, (5) 81. the Caſe of the College of Glainſtock, 


10 El. Dyer the Caſe of the College of Landebrevy, Pl. Com. 


Grendon's Cafe 404. Hil. 16 El. rot. 495. Sir Fr. Fleming 
Caſe in Communi Banco. | 


The names of the Governors nominated by Sutton and 
expreſſed in the ſaid charter, where the mot reverend fa- 


ther in God, George Archbiſhop of Canterbury, Themas 


Lord Elleſmere, Lord Chancellor of England, Robert Earl 
of Saliſbury, John Biſhop of London, Launcelot Biſpep 
of Ely, Sir Ed. Coke, Knt. then Chief Juſtice of the Court 0 
Com, Pleas, and now Lord Ch. Juſtice of England, vu oy 
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ms Foſter, one of the Juſtices of the Court of Common 
Plas, Sir Henry Hobart then the King's Attorney General, 
d now Chief Juſtice of the Court of Common Pleas, John 
Oreral, Dean of the church of St. Paul in London, George 
Mountain, Dean of Weſtminſter, Henry Thurſby one of the 
Maſters of the Chancery, Jeffery Nightingale, Richard Out - 
ton, John Law, Thomas Brown, and the Maſter of the ſaid 
Hoſpital for the time being; and after the death of the ſaid 
Sir Thomas Foſter, one of the Juſtices of the Court ot Com- 
mon Pleas, (who was a grave and reverend Judge, of great 
judgment, conſtancy and integrity,) Sir James Aham, 
knight, one of the Barons of the Exchequer, was accocdin® 
to the ſaid charter Ananimi conſenſu choſe in his place. Al 
the aid Maſter of the Hoſpital, whom Sutton had nominatac 
durante bene placito, our Lord the King, after the death of 
573 by his letters patent, hath nominated for the term ot 
ls lite, 
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Trin. 11 Jacobi 1. 


nn MAE PORTING TON brought an action of treſpah 
2 Brownl. 65. againſt Robert Rogers and Thomas Barley, quare dun- 
138. Jum et domum fregerunt apud Thorp Salvyn in the county of 
(«)-DoRrin, York, 20 Junii 7 Fac. Regis. And the (a) new aflignment 
pl.cit. 35 99. Was of a houſe and a croft containing one zcre in occupstione 
Tho. Barley, &e. The defendants pleaded in bar, that Herceus 

Sandford, Eſq. was ſeiſed of the tenements, &c. in fee, and 

held them of the King, as of the honour of T'ickil, in ſocage; 

and 8 Maii 24 Eliz. made his will in writing, and thereby 

deviſed them to Elizabeth Sandford his youngeſt daughter, 

when ſhe-ſhould accompliſh her age of eighteen years, and to 

the heirs of her body, 20 Julii 24 El. the ſaid Herceus Sand- 

ford died, the ſard Elizabeth then of the age of five years; 

and afterwards 20 Junii 37 El. ſhe accompliſhed her age 0! 

Eighteen years; and 25 Martii, 38 El. entered into the tere. 

ments, &c. and was thereof ſcifed in tail, &c. and being 10 

io ſeiſed took to huſband the ſaid Robert Rogers 1 Nov. a 

39 El. and juſtified, &c. The plaintiff replied and aid, that « 

the ſaid Herceus had iſſue Mary his eldeſt daughter, Helen bis 6 

ſecond daughter, and the ſaid Elizabeth his youngeſt daugh- 6 


ter, and confeſſed the deviſe of the ſaid tenements to Eliza c 
beth ; but further ſaid, that by the fame will, for want of c 
iſſue of the ſaid Elizabeth the remainder of the ſaid tenement! i 


was limited to the ſaid Mary now plaintiff in tail, the te- 0 
mainder to Helen in tail, the remainder to his 4th, 5th, and c 
6th daughters in tail, the remainder to his nephew]. Roades 
and to his heirs males, with divers remainders over in tail, 
\ 
L 


10 Provided always, that if my laid daughters or 4 
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« of them, or any other the perſon or perſons before named, 
to whom any eſtate of inheritance in poſlelton or remainder, 
« of, in, Or to the ſaid lands, tenements and hereditaments, 
« with their appurtenances or any of them, or any part or 
« narcel of them or any of them is limited, deviſed or ap- 
« pointed by this my Jaſt will and teſtament, or the heirs be- 
« fore mentioned of them or any of them, ſhall jointly or ſe» 
« yecally, by themſelves, or together with any other perſon 
6 or perſons willingly, apparently, and adviſedly conclude 
and agree to, or for the doing or execution of any act or 
« deviſe, whereby or wherewith the faid premiſes fo to them 
« entailed as is aforeſaid, or any part or parcel thereof, or 
any eſtate or remainder thereof, or of any part thereof be- 
fore limited or appointed to any perſon or perſons by this 
„my lalt will and teſtament, ſhall or may by any way or 
« means be diſcontinued, aliened, or put away from ſuch 
« perſon or perſons and their heirs, or any of them, con- 
© trary to my intent and meaning in and by this my laſt will 
and teſtament, otherwiſe than for the only jointure or 
„ dower of any the wife or wives of any the perfon or per- 
« ſons before named, for the only life or lives of ſuch wif or 
« wives ; or ſhall willingly and adviſedly commit or do any 
« aft or thing, whereby the ſaid manots, lands, tenements 
* and hereditaments, or any part thereof ſhall not or may nat 
« deſcend, remain or come to ſuch perfons, and in ſuch ſort 
and order, as I have before limited and declared by this my 
« laſt will and teſtament, otherwiſe than as before is ſaid ; 
then I will, limit, and declare and appoint hereby, that 
« then my faid daughter or daughters, or other the perſon or 
« perſons before named and every of them, ſo concluding and 
* agreeing to or for the doing or execution of any ſuch act or 
* deviſe as 1s aforeſaid, fhall immediately from and after ſuch 
* concluding and agreeing, loſe and forfeit, and be utterly 
* barred and excluded of and from all and every ſuch eſtate, 
* remainder and benefit as fhe or they, or any of them ſhould, 
might, or ought juſtly to have, claim, challenge, and de- 
mand of, in, or to ſo much thereof as ſuch concluſion or 
agreement ſhall extend unto or concern in ſuch manner 
* and form, as if ſhe or they or any of them, had never 
been named or mentioned in this my laſt will and teſta- 
* ment, for or concerning the ſame: and that then and from 
* thenceforth the eſtate and eſtates limited and given to her ot 
* them ſo concluding and agreeing as is atorefaid, ſhall | 
* from and after ſuch concluſion and agreement forthwith 

* Utterly ceaſe, and be determined in, for, and touching ſo 
much thereof as ſuch concluſion or agreement ſhall con- 
2 cern and extend unto, as fully to all intents and pur- 
* Poles, as if ſhe or they ſo concluding or agreeing, or as is 
C3 6 atore< 
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«© aforeſaid were dead without heirs of their bodies lawful! 

% begottev, as is aforeſaid, And then I will, and further 
declare and deviſe, that preſently after ſuch concluſion and 
agreement, ſuch perſon and perſons to whom the eſtate and 
< remainder doth firſt and next belong and appertain unto, 
e aſter ſuch of the faid perſons having then the actual pol. 
* ſeſſion thereof, which ſhall fo conclude and agree as afore is 
„ ſaid, by force of this my laſt will and teſtament ſhall and 
© mayenter into, have and enjoy ſo much of the ſaid lands, 
« tenements, and hereditaments, with their appurtenances, 
4 as ſuch concluſion and agreement ſhall concern and extend 
« unto, of and for ſuch eſtates, and with ſuch remainders 
« over, and with ſuch, and in ſuch and the ſame manner, con- 
& dition, and degree, and with ſuch and the like conditions, 
« and limitations before knit and annexed unto the ſame by 
* this my laſt will and teſtament in ſuch manner to all intents 
“ and purpoſes, as if my ſaid daughters, or other the ſaid per- 
« ſons ſo concluding and agreeing, were naturally dead with- 
«© out ſuch heirs of their bodies lawfully begotten, as is before 
© named, and as though the ſaid eſtate or remainder were velt- 
e ed in him or them for want of ſuch heirs as is aforeſaid, any 
« act, thing, or matter before mentioned and declared in and 
« by this my laſt will and teſtament to the contrary in any 
« wiſe notwithſtanding :” and the ſaid Herceus being ſo 
ſeiſed of the tenements aforeſaid, died thereof ſeiſed, the faid 
Elizabeth then being within the age of 18 years, who accomp- 
Jiſhed her age of 18 years, 20 Julii 37 El. and entered into 
the tenements, and was ſeiſed thereof in tail, the remainder 
over to the ſaid Mary, &c. and afterwards took to huſband the 
ſaid R. Rogers; and afterwards 13 April. 7. Fac. Reg. by deed 
indented the ſaid Robert and Elizabeth voluntariè, enter, 
et conſiderate, Anglice, willingly, apparently, and adviſedl), 
concluſerunt et agreaverunt with Chr. Bradſhaw and Gervis 
Rogers, to ſuffer a common recovery of the ſaid tenements 
upon a writ of entry in de poſt, c. ad intentionem ad evacuas 
& auferend', Anglice to make void and put away, 40 eden 
Maria pred” remanere tenementorum prædictorum, according to 
which concluſion and agreement, the faid writ of entry #n 4. 
poſt was brought againſt the ſaid Robert and Elizabeth of the 
tenements aforeſaid, they being then tenants of the frechold ot 
the premiſes ; and thereupon a common recovery was bad 
againſt them, with voucher over, and judgment given, and 
execution had againſt the ſaid Robert and Elizabeth; which 
recovery was to the uſe of the ſaid Robert and Elizabeth, and 
their heirs ; and the ſaid plaintiff ſaid, that by reaſon of the 


faid concluſion and agreement ad permittendam prædict come 
| munem 
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nem recuperationem in forma prædictd prædict 
Fliz. totum flatum ſuum, &c. de et in tenementis præd' forisfe- 
cerunt et idem ſtatus ſuus de et in tenementis illis cum” pertinen” pe- 
wits determinavit, et vacuus devenit : wherefore the plaintiff en- 
ered for the ſaid forfeiture as in her remainder, &c. upon 
which the deſendant demurred in law. And this plea was 
entered Mich. 7 Fac. Regis in C. B. and had depended 14 
terms, and had been argued at the bar more than half fourteen 
times ; and now this term it was argued by the Judges, and at 
galt it was unanimouſly reſolved by the whole Court, that 
judgment ſhould be given againſt the plaintiff, of which! 
will make the ſhorter report, becauſe I have publiſhed many 
caſes in my Reports before to the ſame effect: in this I will 
add ſome authorities and reaſons, confirming the rule of this 
caſe, and aſhrming the reſolutions before, and refer the 
reader without repetition to the authorities and reaſons re- 
ported by me before. On the plaintiſf's part divers objec- 
tions or rather declamations were made. JI. That from 
the time of the making of the act of 13 F. 1. De (a) donis con- 
dittonaird”, till (6) 12 E. 4. Taltarum's caſe, there was no 
opinion, that a recovery againſt tenant in tail with voucher 
over would bind the eftate-tail upon the pretence of a feigned 
recompence, but in 12 E. 4. it was newly invented, and ne- 
ver before that time, imagined by any of the ſages of the jaw, 
in ſo many generations and ages incurred after the faid act. 
{ 2. Although the donor cannot reſtrain the common reco- 
very after it is ſuffered and executed, (becauſe then the re- 
verſion or remainder 1s barred, &c.) yet (as it was agreed on 
the other fide) he may reftrain the concluſion and agreement 
to ſuffer it, and ſo prevent the bar by the recovery, and pre- 
ſerve his remainder or reverſion. J 3. Such recoveries are 
by divers acts of Parliament marked and branded with the 
blemiſh of fiction and falſity ; as in the ſtatute of (c) 34 H. 
8. cap. 20. they are ſtyled “ feigned and untrue recoveries ;” 
and fo in the ſtatutes of (4) 11 H. 7. cap. 20. (e) 32 H. 8. 
. 31. ( 14 Elix. cap. 8, &c. they are called covenous, 
and had by colluſion, and therefore it ſtands with law and 
reaſon to provide for the preſervation of reverſions and re- 
mainders againſt ſuch feigned, falſe, and covenous recoveries. 


4. That this opinion, that a common recovery cannot |= . 
reltrained by condition or limitation was new, and of lat * 
vention, and never heard of before Sir Anthony ()) 7 


may's cafe, in the Sixth Part of my Reports, f. 0. 


60) Arund. Dy. 17 El. 342, 343. where the ſaid E907 *: 0 2 


( Dyer 342+ pl. 33. Poſtea 40, l. 3. 3 Co. 34 


it was admitted to be reſtrained in the caſe of the 


4 of 


37 


Robertns et (a) Plowd. 2. b. 


13. b. Manxel's 
caſe 3. a. id. 

6 Co. 30. a. 
Præf. ad 4 Rep. 
1. b. 1 Co. 44. b* 
2 Co. 46. b. 

3 Co. 8. a. 

6 Co. 41. a. 

7 Co. 21. 2. 

8 Co. 35. b. 72. b. 
9 Co. 105. 2» 

11 Co. 72. as 

12 Co. 31. 

1 Koll. Rep 48. 
2 Roll. Rep. 197. 
1 Lecn. 83, &. 


Co. Lit 18. bs 

Rt. Tail. t. 

f. 440. b. 

Lit. ſet, 13, 

362, 441. 

2 Anderſ. 11,14. 

(b) Co, Lit. 361. 

1 Co. 141. b. 

6 Co. 40. b. 

Poſt. b. & 38. a. 

Godt. 308. 

Hard. 209. 

(e 34 35H 8, 

c. 20. 1 And, 46. 

2 Co. 15. b. 

6 Co. 5 . a, 
Moor 195. 

Oro. Car. 430. 

Co. Lit. 32 5. a. 

Plow. 555: a. 
Hob. 209. 

2 Roll. Rep. 417: 

4 1 Leon. 261. 

2 Leon. 168. 

3 Leon. 78. 

Cra. El. 2, 

God b. 6. 

1 Ande- . 21. 

1 Rolic 878. 

(e; Poltea 44, 2. 
3 


16080 
7 . 


{ 


Ta) 2 Roll. 396. 


(>) 1 Co. 131. b. 
© Co. 40. h. 

Co. Lit. 361. b. 
372. b. Godb. 
308. 1 Bulſtr. 
159, 160. 

Hard. 209. 

72 E. 4. 19, 20,21. 
(c) Co. Lit. 
Jo. b. 


(d) 1 Co. 84. b. 
96. b. Dr. & 
Stud. 49- A. 

Co. Lit. 343. b. 
Plow. 4306. b. 
466. a. Plow. 
Manxel's caſe 
14. b. 15. a. 

1 Roll. 842. 
Br. Charge 4. 
Br. Tail. 6. 

2 Brownl. 67. 
2. Bulſtr. 43. 
Had. 209, 384. 
Raym. 349. 

3 Kb. 237. 

e) Poſtea 43. b. 
. Voucher 111. 
r. N. C. 70. 
Br. Recovery in 

Value 33. 
[H) Co. Lit. 
393+ b. 
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of Northumberland and to the heirs male of his 
condition, quad ſi pred” Comes aut hæred maſculi de corpore ſu 
excuntes, inter a, aliguod recuperare verſus eos permitterent, wil 
diſcontinuarent: and in the argument of Scholaſtica's caſe 
Paſch. 12 El. Pl. Com. 403. the faid point of reſtraint of 
common recovery was never moved; and therefore it waz 
thought to ſtand with the honour and gravity of the Court, 
that this point had been ſo often argued at the bar ; and there. 
fore now the Serjeznts ſaid, that it was ripe for judgment af- 
ter ſuch a mature deliberation, And in this caſe all the ſaid 
objections were contuted, and thereby the point in judgment 
confirmed. I As to the firſt, two queſtions were moved and 
reſolved, the firſt, that judgment given againſt (a) tenant in 
tail with voucher and recompence in value, would bind the 
eſtate tail, notwithſlanding the ſaid act of 13E. 1. be the re- 


body ; upon 


covery upon good title or not. 2. That the judgment given 


in ſuch caſe tor the tenant in tail to have in value, would bind 
the eſtate-tail, although no recompence. be had, And therefore 
as to the firit of theſe queſtions, it appears by our books, that 
the opinion, that a recovery againſt tenant in tail with voucher 


would bar an eſtate-tail, and was not reſtrained by the ſtat. Ds 


donis corgutional” was not newly invented in (%) 12 E. 4. but of- 
tentimes affirmed for law by he moſt knowing of the law that 
ever were; for Sir Wm. Thirning in the time of H. 4. Chief 
Juſtice of the Common Pleas, an. (c) 12 H. 4. 13. b. ſaith, that 
the molt learned of the law that ever were, (and when there 
was the beſt law that ever was) were in the reign of K. E. z. 
which alſo were near the making of the ſtatute. Let us ſee 
then how the law was held in diebus illis in this point, 15 E. 3. 
Brief 324. By recovery in value bytenant in tail, the eſtate tail 
is barred, and he ſhall have a Formedon. of the land fo recover- 
ed in value. And therewith, agrees 42 E. 3. 53. for there it 
is held, that in ſome caſe a man ſhall have a writ of For- 
medon of land which was never given; as if tenements in 
tail be Joſt, and the tenant in tail recovers other land in 
value, the iſſue ſhall bave a For medon of the land recovered 
in value, and yet that land was not given, 44 E. 3. 21, 22. 
Octavian (4) Lumbard's caſe, tenant in tail grants a rent- 
charge to one, in conſideration that the grantee having right 
to the land in tail, releaſes to him, it ſhall bind the iſſue in 
tail, 48 E. 3. 11. b. in Jeffery Bencher's caſe, a recovery in 
value by tenaat in tail ſhall bind the tail, and a Formedon lies 
of the land recovered in value; and therewith agree 1 E. 


4. 5. (e) 5 E. 4. 2. ba And that alſo appears by the 


like caſes: for if tenant (/) in tail aliens with war- 
ranty, and leaves aſſets to deſcend, it is a bar to the 
iſſue by reaſon of the warranty and aſſets n 

| a 
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zu neither the warranty without the aſſets, nor the warranty 

nd aſſets without judgment in a Formedon, ſhall bar the eſtate- 

ail; for if the iſſue (without judgment given) aliens (a) the (-) Co. Lit. 

ſets, his iſſue ſhall recover the land in tail; but after judg- 39 b. 366. 8. 

nent given that he ſhall be barred in Formedon, the iſſues in 

ail hall alſo be barred ; and therewith agree Temp E. 1. tit. 

Cart. 89. 34 E. 1. tit. Garr, 88. 11 E. 2. Garr. 83. 4E. 

4 24. Hen. Sommer's caſe, 5 E. (3.) 4. 14. 40 E. 3. 9. 14 

H. 4. 30 a. 24 H. 8. Br. Tail. 33. 4 Mar. (b) Dy. 139 00 Dyer 139, 

And in the caſe of a common recovery there is a judgment 8 — 2 

ainſt the tenant in tail, and another judgment againſt the 144. a. —_ 

youchee to have in value, and therefore theſe refolutions 

md opinions of law produced the judgment in 12 E. 4, which 

was not of any new invention, but proved and approved by 

the reſolution of the ſages. of the law at all times after the ſaid 

it, until 12 E. 4. And the Judges of the law then perceiv- 

ng what (c) contentions and miſchiefs had crept into the quiet (e) co. Lit. 19. b. 

of the law by theſe fettered inheritances; upon conſideration 

of the ſaid act, and of former expoſitions thereof by the ſages 

of the law at all times after the ſaid act, gave judgment, that 

in ſuch caſe the eſtate- tail ſhould be barred. As to the 2d 

queſtion in the firſt objection it is worthy conſideration, that 

the judgment given for tenant in tail to have in value, 1s a 

bat to the eſtate tail, although no recompence be rendered in 

rue; and that appears in 23 Eliz. Dyer 376. (d) Tenant in (d) Dyer 376. 

tail ſuffers a common recovery with common voucher, and 5 2%. 1 to. 

dies before execution had againſt tenant in tail, and the iſſue . 2 b. 

in tail enters, the recoveror may enter upon him by reaſon of 2 Roll. 396. 

the recovery in value; and therewith agrees Shelley's caſe, in Po* 55: b. 

the Firſt Part of my Reports, f. 106. And in the Marquiſs 0 "IF" 

of Wincheſter's cate, lib, 3. fol. 3. a. If (e) tenant in tail 349. b. 361, b. 

ſuffers a common recovery (although erroneouſly) and after- 

wards diſſeiſes the recoveror and dies, his iſſue ſhall not be | | 

remitted, for the eſtate-tail was bound by the (/) judgment (// 7 Co. 39- 4. 

to have over in value, although in truth no recompence can 

be had. And in Manxell's caſe, Pl. Com. f. wir. (g). If A Po Mane- 

there be tenant in tail, and a ſtranger brings a feigned Pre- were 

(pe quod reddat againſt him, and he vouches to warranty, and 

the demandant by default of the vouchee, or by his confeſſion 

recovers againſt tenant in tail, and he over in value againſt 

the vouchee, and before execution the tenant in tail 

dies, and the land (h) deſcends to his iſſue, yet the deman- (5) Lit. ſe, 69e. 

dant may enter, or ſue execution againſt the iſſue, and the 

ue ſhall never falſify the recovery there, becauſe he has, 

or may have aſſets, for if he ought to falſify the recovery, 

then he ought to retain the land in tail, and have exe- 

eution of the aſſets alſo, &c. Aud ſo, as it is there reported, 
was 
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- Where the act of W. 2 faith quod fints ipſo jure fit nullus, we 


2 Roll, 473. 


(«} Cr. Jac, 
$97, 698. 


(3) co. Lit. 19.4. 


(e Co. Lit. 19.4. 
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(d) Co. Lit. 


377. b. Lit. ſect. 


720. 6 Co. 42. b. 
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was it taken by the lord Mountague, and other Juſtices in the 
Star-chamber, in a matter there in the time of E. 6. 80 that 


may ſay, quod guoad communem recuperation', c. atlus ip 100 
jure fit nulius. J As to the 2d objection it is abſurd to lay 
that the recovery itſelf cannot be prohibited by any condition 
or limitation; and yet that the concluſion and agreement to 
ſuffer a recovery ſhall be prohibited; and ſuch condition to 
prohibit a concluſion or agreement favours of a new device or 
invention: for till now of late, none ever heard of any condi. 
tion or limitation to prohibit (a) goings about, or any conclu- 
ſion or agreement, but they are altogether unknown to the 
law. And therefore the ſoid act of W. 2. reciting the mi- 
chief ſaith, per factum tamen & feoffamentum eorum quibus tene. 
mentum fuit datum ſub conditione excluſi fuerunt, Sc. S0 that 
the makers of the ſaid act ought to be taxed with great ipnor. 
ance, and that the ſaid act was not neceſſary, it the going 
about, or concluſion to alien, might have been prohibited : 
for then when a man had made a giſt to one and the heirs of 
his body, he might have added a condition, that if the donee 
in tail at the common law p prolem ſuſcitatam had gone about 
or concluded to alien, that then the donor ſhould re-enter, 
and fo have preſerved his poſſibility of reverter, and ſo againſt 
that proviſion might have been made by ſuch preventing con- 
dition; and therefore there was no neceſſity that the ſaid act 
De donis conditionalibus ſhould be made; and yet Sir Will. 
Herle (b) Chief Juſtice of the Common Pleas, in 9 E. 3. 22. 
b. ſaith, that they were wiſe people who made that ſtatute: 
and that Sir William Herle himſelf was at the making of the 
faid ſtat. appears in 41 E. 3. Garr. 16. and in 5 E. 3. 14-4, 
the ſame Chief Juſtice ſaith, we ſaw thoſe who made the ſta- 
tute, and further faith, that K. (c) E. 1. (who by aſſent of his 
common council in Parliament made the ſaid act) was the 
wiſeſt King that ever was, and the King and the whole par- 
liament prohibit faum & feoffamentum (tor this imagination 
of going about or concluding, was not then, nor long time 
after hatched.) And fo in all ſucceeding ages, the alienation 
itſelf of tenant in tail hath been prohibited by condition; 48 
in 33 Aſſ. 24. temp. R. 2. Richel's caſe, Lit. f. 163. (4) ten. 
H. 4. Thirning, 21 H. 6. 33. b. (e) 10 H. 7. 11. a. 13 H. 7. 
23. a. b. 21 UH. 7. II. a. b. And it was well obſerved in 
this caſe, That to an eſtate- tail there are three manner of 
incidents; ſome by the common law, others by act of 
arliament, and ſome by cuſtom. By the common law are fuch 
as are not reſtrained by the ſtat. and cannot be reſtrained by 


any condition as (g) dower and tenancy by the curicly 2 
a | luce; 
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iſue are incident to an eſtate- tail. and cannot be reſtrained 
by condition. Vide 22 E. 3. 17. Alſo the eſtate of him, and 
of tenant in tail after poſſibility, are diſpuniſhable of (a) waſte, 
{o a (J) collateral warranty, is a bar to an eſtate-tail, and a 
(c) common recovery alſo, and none of theſe can be reſtrained 


by any condition or limitation, By ſtatute law, as to make 
leaſes by the ſtat. of (4)-32 H. 8. c. 28. and to levy a fine by 
the ſtat. of 4 H. 7. c. 24. and 32 H.8. c. 36. to bar ifſues, 
and none of theſe which are incidents to his eſtate by act of 
parliament may be reſtrained by condition : for when a man 
makes a gift in tail, he zaczze gives theſe incidents to it, and 
therefore to reſtrain them by condition or limitation would be 
repugnant. For ſuppoſe that a man makes a gilt in tail, and 
further grants, that he may make leaſes for years or lives 
according to the ſaid act; or to levy a fine with proclamations 
according to the acts in ſuch caſe to bar his iſſues; provided 
always, that he ſhall not. make leaſes, or levy a fine ; none 
will deny but ſuch proviſo would be repugnant ; and by con- 
ſequente in the other caſe, when ſuch incidents are tacitly 
implied; for (e) expreſſio eorum que tacite inſunt nibil operatur : 
by cuſtom, as to grant lands by copy, &c. at the will of the 
lord, according to the cuſtom of the manor, &c. And the 
opinion of Littleton as to the ſaid caſe of a common recovery, 
was cited in his chapter of Conditions (f) 84. After he had 
ſaid, that feoffee in fee, cannot be reſtrained from alienation ; 
he adds, Item, if tenements be given in tail upon condition, 
that tenant in tail nor his heirs ſhall not alien in fee nor in 
tail, nor for another's life, but for their own lives ſuch condi- 
tion is good, and the cauſe is (which is to be much obſerved) 
that when he makes ſuch alienation, he doth contrary to the 
intent of the donor; for which the ſtat. of W. 2 c. 1. was 
made, by which eſtates in tail are ordained : which is as 
much as to fay, as if he had faid contrary to the intent of the 
att of W. 2. or the intent of the donor within the purview 
of the ſaid act; and a (g) common recovery is not contrary to 
the ſaid act, nor to the intent of the donor within the pur- 
view thereof. But the meaning of Littleton is, that tenant in 
tall may be reſtrained from diſcontinuance either in fee, or in 
tail, or for another's life, and fo he himſelf in the next clauſe 
following explains himſelf, c. and when he makes ſuch diſ- 
continuance he doth contrary to the intent of the donor. J 
And as to the third objection and aſperſion of a ſcandal upon 
common recoveries (which is one of the main pillars which 
ſupports. the eſtates and inheritances of the kingdom) it 
was anſwered, that there was never any thing by the wiſ— 
dom of a man ſo well deviſed or fo ſurely eſtabliſhed 
upon law and reaſon, which the wit and craft 
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of thofe who are ſubtle and wicked, has not abuſed. And 
therefore it appears by the preamble of the ſaid act of 24H g 

that when the King gave lands in tail to his loyal and faithful 
ſervants and ſubjects, intended not only to advance the donees 
but the heirs in blood of their bodies, tothe intent thatthe heirs 
of their bodies ſhould have in ſpeczal memory the profit whick 
they have by the ſervice, of their anceſtors, and thereby the 

themſelves the better encouraged to do the like ſervice to their 
ſovereign lord the King. It was well done by the Parliament 
to tax the donees in ſuffering of falſe and feigned recoveries 
to ſubvert the intent of the King's gift and bounty by gifn- 
heriting their iſſues, 9 confirmat uſum qui toll:t abuſum : 
and yet ſuch was the force of a common recovery in ſuch caſe 
at the (a) common law, before the ſaid act of 34 H. 8. that 


hy 
the eſtate-tail by a common recovery was barred, although re 
the reverſion was in the King, and nothing could remedy it th 
but an act of parliament. And therewith agrees 33 H. 8. Br. th 
Tail 41. in Plo. Com. 555. And as to the caſe on the, ſtat. of cc 
() 11 H. 7. it was anſwered, that when the huſband for the by 
advancement of his wife with a competent jointure, and pre- fi 
ferment of the heirs of their two bodies begotten, has cauſed 4 


an eſtate to be made to himfelf and his wife in tail, and aſter 
the death of the huſband, the wiſe to difinherit the iſſues of 


lands to ſtrangers to the huſband's blood, ſuch recovery was 
worthy by the parliament to be noted with the mark to be 


. ſuffered by covin; and the act of the wife either when ſhe is 
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ed ; as it was adjudged in (d) Jennings's cafe, Trinit 38 Eliz. 


F 

the former huſhand, ſuffers a recovery, and conveys the ſ 
| 

| 

| 


ſole, or of her and her ſecond huſband, is ſo odious, that a 
recovery had upon a good title againſt them by covin is void 
by the ſaid act; and therefore it is not to be reſembled to the 
Caſe at bar; and yet there was no remedy in ſuch cafe upon a 
common recovery, till the ſaid act of parliament was made. 
So in the faid acts of (c) 32 H. 8. and 14 El. when a common 
recovery was had againſt tenant for life, to the prejudice of 
thoſe who bad the inheritance, it might well be called covin- 
ous, and by colluſion. And yet in the ſame caſe, when tenant 
for life, the remainder to A. in tail, the remainder to B. in 
tail, &c. with divers remainders over, and tenant for life ſuf- 
fers a common recovery, in which he vouches A. and he the 
common vouchee, it ſhall bind all the other remainders; tor 
no covin or conclulion can be ſuppoſed, when the next in 
remainder in tail who has the immediate inheritance is vouch- 


Rot. 2302. which caſe having great affinity with the caſe 


at bar, I have reported next after this caſe. And : 
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o the ſaid cafe of the ear] of (a) Arundel, anne 17, Eliz. Firſt, (a) Ant. 37. a. 
nothing is ſpoken to that by any who argued in the caſe, fo 47 ory . 
at it is not any authority for them who cite it. Allo in the 9 4 
ame caſe a recovery is intended to be reſtrained, but not 6 Cv. 41. a. 

x recovery with voucher, &c. as in every common recovery * 
mere is. And in divers acts of Parliament, common reco- 

reries have received allowance and advancement. And there- | 

fore the ſtatute of (6) 7 H. 8. cap. 4. recites, that divers, as (5) Co. Lit. 

rell nobles as others, have ſuffered common recoveries againft 14: , Pr A. 
them of divers of their manors, &c. ſor performance of their V och. 48. as 
wills, for aſſurance of jointures to their wives, &c. The Dyer 31. pl. 215, 
me act in approbation of common recoveries, gives teme- 247; pl 46. 

: "Hep 7 0 * 19 H. 8. 1a. 2. 
lies to ſuch recoveries in divers caſes. And St. Germyn in p}. Reine 23» 
his firſt book of the Dr. and Stud. cap. 26. approves common | 
recoveries to bind as well in conſcience as in law. And by 

the ſtat. of 23 El. cap, 4. it is enacted, that for avoiding of 

the danger to aſſurances of lands, and for advancement of 

common recoveries, that any common recovery ſhall not be 

woided for any want of form in words, and not in the matter of 

ſubſtance. Note reader, ſemper in (c) fiftione juris ſubſiſiit (:) 31 Co 5,1. 2, 
equitas, & contra negantem principia non ef diſputandum. And Soe. Lit. 150. a. 
in truth none ought to be heard to diſpute againſt che legal PU. 454. 
pillars of common aſſurances of lands and inheritances of the 

ſubjects. And at the Parliament held in the reign of the late Q. 

Elizabeth, in the great caſe betwixt T. Vernon and Sir Ed. 

Herbert (which was argued by learned counſel before the 

Lords in Parliament) there Hoord an utter-bartiſter, of coun- 

ſel with Vernon (who was barred by a common recovery) 

raſhly, and with great ill will inveighed againſt common reco— 

veries, not knowing the reaſon and foundation of them; who 

was with great gravity and ſome ſharpneſs, reproved by Sir 

Janes Dyer then Chief Juſtice of the Common Pleas, who 

laid, he was not worthy to be of the profeſſion of the law, 

who durſt {peak againſt common recoveries, which were the 

bnews of affurances of inheritances, and founded upon great 

reaſon and authority; ſed non omnis capit hee verbum. And as (% PL Com, 

to (4) Scholaſtica's caſe, I reſpe&t much the reporter, and at- 00 Pie 1 
tribute due honour and reverence to the Judges who argued in 1 Rell. 472 : 
the ſaid caſe : but amicus Plato, amicus Socrates, ſed magis amica 43.474. 
veritas z, for the reſolution in the ſaid cafe, is founded upon two — —_ op 
authorities in law; one in (e) 29 Aff. p. 17. and the other in ( 77 upon 8 
F. N. B. 201. c. which authorities being duly conſidered, do not Dyer 127. pl. 56. 
Warrant the collection or concluſion which is made upon them * Fey Tp 
(ar guen- Pede. Ik ; 
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arguends in the ſaid caſe) but to ſay the truth the contrary. For 
as to the ſaid caſe of 29 Aſſ. p. 17. it is there cited in this 
manner; a man ſeiſed of lands in fee devifable, deviſes them 
to one forthe term of his life, and that he ſhould be Chaplain 
(when the book at large is, that the deviſe was to a Clerk for 
life, upon condition that he ſhall be Chaplain, and fing for 
his ſoul) ſo that after his deceaſe, the ſaid tenements ſhould 
remain to the commonalty of the ſaid town (c. of Langſtone) 
to find a Chaplain for the ſame tenements, and dies; and the 
deviſee being ſufficient to be Chaplain, held them for fix years, 
and was not Chaplain, and the heir of the deviſor ouſted him, 
and he brought an aſſiſe, and the heir pleaded to the aſſiſe, 
and all this matter was found by the aſſiſe; and the Juſtices 
ſtirred up the aſſiſe as much as they could to ſay for the plain- 


tiff, and at length they ſaid, that the plaintiff was ſeiſed and ® 
diſſeiſed: upon which caſe fo cited, the Juſtices, as it is wel 
there reported, ſo collected; for it ſeemed to the Court there, hey 
that the limitation that he ſhould be Chaplain and ſing for him, 52 
was not a condition for the breach of which the heir could her 
enter, for thereby the remainder would be defeated, &c. In rro 
which caſe are two great miſpriſions; one in the citing, the " 


other in the application of it. 1. That the faid deviſe was to 
the ſaid Clerk upon expreſs words of condition, that he ſhould 
be Chaplain, as appears before ; the other in the application, tt 
that it ſhould not be taken for a condition, but for a limita- 
tion; and to that purpoſe the caſe was cited, And without 
queſtion it ought to be either a condition or limitation : and 
if it was admitted to be a limitation, then it is not poſſible for 
the plaintiff in the aſliſe to recover, for then his eſtate, if it 
were a limitation before the bringing of the aſſiſe, was actual lj 
determined: for ſuch is the nature of a (a) limitation, to de- 
termine the eſtate without entry, and then the frechold in 
law was veſted in the Commonalty of Langſtone, for a ſtran- 


ger ſhall take advantage of a limitation, and by conſequence it 80 
was not poſſible that the plaintiff, who had loſt his eſtate by i 
force of a limitation, ſhould recover in the aſſiſe. But in the { 
book it is taken for a condition, for there Briton: ſaith, that n 
they in the remainder cannot enter, for it is a condition; and ] 


it appears that the heir cannot enter, unde ſequitur, that the 
remainder has () deſtroyed the condition: for the book faith, 
that the heir cannot enter and have the land only ſor the life 
of the plaintiff. By which it appears, that in ſuch caſe 
words of expreſs condition, (which are omitted in the 
citing of the caſe) ſhall not be taken for a limitation, 
but rather void by the limitation of the remain 


der over: for when it hath words of coudition, the 
manner 
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net of the deviſe is to intend that the heir may enter, 25 
«is expreſsly ſaid in the book, and therefore it ſhall not be 
alen for a limitation, to give benefit to him in the remain- 
en and it would be dangerous to make a conſtruction againſt 
apreſs words, but if the caſe had been, as in the ſaid Scho- 
ufica's caſe it is cited, / that he deviſed the land to one for 
fe, and that he ſhould be Chaplain, there might be more 
our to ſay that it ſhould be a limitation by conſtruction, 
weauſe they are neither words of expreſs condition, nor legal 
words of limitation ; and therefore there peradventure the 
uu would conſtrue them fo, that they might take effect; as 
in the caſe betwixt (a) Hamond and Wellock, reported by 
me in the Third Part of my Reports, fol. 20, 21. This 
word (paying) ſhall amount to a limitation in a will by con- 
ruction, becauſe in law it is not any word, either of condi- 
fon or limitation; and therefore in a will it ſhall ſerve as 
well for the one as for the other, to ſupply the intent of the 
terifor. And fo the authority of the book of (5) 29 AM. 17. 
j againſt that which was cited in Scholaitica's caſe. And 
hereby you may ſee (good reader) how dangerous it is to 
ground an opinion upon any (e) abridgment, as in another 
pace I have obſerved : for Firzherbert in abridging the cafe 
of 29 Aſſ. tit. A ſſiſe 28 f. (d) abridges it without any words 
of expreſs condition as it is cited in Scholaſtica's caſe, but Br, 
tit, Condition 111. abridges it to be upon expreſs condition, 
Jl (e) melius & tutius eft petere fontes quam ſettare rivulos. And 
i to the faid caſe in (% F. N. B. it is cited in Scholaſtica's 
cal: * in this manner: a man deviſes lands in London to his 
viſe upon condition, that if ſne marries, that the lands ſhall 
remain to his fon in tail; and for want of ſuch iffue. the 
remainder to the right heirs of the donor in tail; the wife 
marries, and ſhe and ker huſband occupy the lands, he in 
de remainder dies without heir of his body; the right heir 
of the donor ſhall have a ſpecial writ of Ex gravi guerela, c. 
do it appears, that he in remainder ſhall have advantage of 
the condition, if it be broke: but that ſhall be by way of 
luing this action, and not to enter by force of this condition 
not performed, which writ appears in the regiſter. And the 
Juſtices ſaid, that the words of the condition there mentioned, 
ue not properly a condition but words of limitation, ſo that 
the ſenſe is ſuch. A man deviſes land to his wife for 
iterm, if the ſhall ſo long continue ſole, and if the marries, 
the remainder in tail, the remainder to his right heir, ſo 
that the marriage is the limitatiop there which determines 
the eſtate, and ſo the remainder commences upon the 
late ended there; which caſe ſo put by Fitzherbert 
out 
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P; 
out of the original writ in the Regiſter was utterly wi; 
in two — 1. Becauſe the devil to the wife "oY 7 
put in F. N. B. was upon expreſs words of condition, but fo 
Inſpecto regiſtro, fo. 246. the deviſe was upon apt words «f le 
limitation, ſ. habend” ſibi ad totam vitam ſuam fi ipſa in pur ch 
viduitate fud tenuerit (and not upon expreſs words of condition m 
as it is there cited) ita quod fi ipſa alicui maritaverit, ve oi «1 
aliguem virum ſe traxerit in fornicatiane, tunc meſſuagium re l 
cum pertin J. & heredibus de corpore ſuo legitime procreatis remas & 
neret, & ſi idem I. fine hærede, Sc. obierit, tunc ineſſuagium tres D 
cum pertinen ad rectos beredes ipſius Il. reverteret. 2, Where 1 
Fitzherbert ſaith, that the right heir cannot enter, it is clex 7 
| that the right heir may well enter, becauſe he has the reve; MM o 
(a) Dy. 127. a. ſion by defcent, and not by way of (a) remainder. And I 
Hob, 30. have ſeen a report in Hil, 3 & 4 P. & M. which Dyer Ser- 7 
(% Roll, > Jeant moved in C. B. Wm. Butts (b) Dot: of phylick v 
42K Z.ſeiſed of divers manors, lands, and tenements in fee, and ti 
E & having iffue three ſons, William, Edmund, and Thomas, b | 
his will in writing deviſed part of them to his wife for life, 
gu vnca ub conditione quod ipſa educabit pueros teſtatoris in eruditione & g 
meme. bonis moribus; the temainder to Thomas his ſon in tail, and / 
the reverſion in fee deſcehded to William his eldeſt fon : the ] 
condition was broke; the queſtion was, if the heir ſhould t 
enter for the condition, or Thomas ſhould enter as for breach / 
(0 Dy. x17. b. of a (c) limitation; or if the condition be deſtroyed by the ; 


limitation of the remainder over. And it was reſolved by dit 

Rob. Brook, Ch. Juſtice, & totam curiam, that clearly it is 

not a limitation, for there are expreſs words of condition, and 

the meaning of the teſtator, that bis heir who always is te 

(4) x Roll. 473, take advantage of a condition, ſhould enter, and (4) defeat 
474. the eſtate of the wife: but his meaning did not agree 
with the law, for he could not defeat the eſtate for life oulels 

he defeated the remainder, and therefore by the limitation of 
(0 Dy, 127. a. the remainder over, the (e) condition was deſtroyed ; but in 
ſuch caſe his meaning never was, that he in the remainder 

ſhould enter for the condition broke. Nota reader, there ate 

in law apt and legal words, as well of limitation as condition, 

Y Co Lit. Apt words of (/) limitation are guamdin, dummode, dum, 
214. b. quouſque, durante, '&c. v. 14 E. . Grant 92. a rent granted 
| out of the manor of Dale, guamdiu the grantor ſhall dwell 

there. Vide 7 E. 4. 16. quamdiu fuer amicabiles, 27 H. d, 

29. b. 3 E. 3. 15. a. & 3 Af. p. 9. A man leaſes land 

dummodo the leſſee ſhall pay twenty pounds, 37 H. ©. 10 A 

leaſe is made to a woman dum ſola ſuerit. 9 E. 4. 29. b. 4 

man made a feoffment in fee until, /. guouſgue the wy 
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for years, if the leſſee ſhall ſo long live, 14 H. 8. 13. 
eie of lands till he be promoted to a benefice, &c. 


many others, are words of limitation, by force of which, 
the eſtate is determined without entry or claim: words of 
e condition . conditione, ita quod, fi contingat, proviſo, 
Ec. Vide Lit. c. Condit. 74 & 75. 3 H. 6. 7. a. b. 27 H. 8. 15. 
Dy. 28 H. 8. 13. 4 M. Dy. 139. 15 El. Dy. 318. 32 H. 8. 
Dy. 47- But theſe words, ad effeftum, ed intentione, ad ſolven- 
dum, or other the like, do not make a condition in feo 
or grants, 
it — reſolved Paſc. 18 El. by all the Juſtices of the Common 
Pleas. And fo you will the better underſtand your books, in 
(f) 38 H. 8. 34. a. the Abbeſs of Sion's caſe. 
tit, * 191. Ds Aſſ. 57 LE: L aye 
F. N. B. 131. 41 3. 17. b. 41 Aﬀ. 3. 35 H. 6. 7. & 57. 
er Mole.) a. _ 8 Sim. Beyerley's caſe. Doct. and 
dul lib. 1. c. 20. 10 E. 3. 44. 32 E. 3. Annu. 30. 8 H. 6. 
23. b. Plow. Com. in Brown. and Beſton's caſe 141. a. (4) 7 
E. b. Dy. 79. 3 E. 6. (i) ib. 65. But in caſe of a grant execu- 
tory (pro) (4) makes a condition; as a gone of an annuity 
pro conſilio impendendo, (1) 41 E. 3. 6. a. b. 19. (n) 38. H. 6. 
26. 9 E. 4. 20, 21. A difference betwixt a thing (n) exe- 
cuted and executory, Dy. 23. El. 369, It was alſo obſerved, 
that in Scholaſtica's caſe, Jo. Clerk, who was ſo ſuppoſed to 
be reſtrained, firſt levied a fine, which fine, (for any thin 

that appeared in the record, or in the caſe reported) was a 
ine at the common law, and then it is a diſcontinuance and 
wrong, and therefore might be reſtrained by condition. And 
Hill. 36 El. Rot. 339. in the King's Bench, in the ſame caſe 
of Scholaſtica it was reſolved, for the matter in law, by Pop- 
ham, Chief Juſtice, and twa other Juſtices of the King's Bench, 
againſt the former opinioF but judgmyet was there given upon 
an incurable imperfection in the verdict. 
As to the fourth objection, that this opinion, that tenant in 
tail cannot be reſtrained from ſuffering a common recovery, 
was new, and of a late (o) invention; it appears by the authori- 
ties beſore-· cited, and by Littleton alſo, that it is not new, 
but well proved by our ancient and later books: and it was 
well ſaid by one, Quod novum judicium non dat jus no- 
vum, ſed declarat antiquum, quia (p) judicium eſt jaris dic- 
tum, & per judicium jus ęſ noviter revelatum quod diu 
fut velatum. And it is true, that the law ſometimes ſleeps, 


and * wakens it: For, (2) dermit aliquando lex, 
Vol. . G 8 


5 E. 2. Br. Condit. 264. 


chap. Condit. 90. (4) during the coverture; all theſe, a 


42 


had paid him certain money (a) 21 Aſſ. p. 18. Vide 13. (J) (a)Br. Aff. 230. 
fl. Dy. 290. ace Pl. Com 414. (c) 35 Aſſ. p. 14. A leaſe / 


1. Condit. 106. 
b) 2 Co. 57. b. 


PF L 388. 2 Ro. 
it. 798. Noy 122. 
. Jenk Cent. 288. 
(<) Br. Eſtates 
36. Br. Tail 20, 
Fits. Tail 17. 


Co. 9. b. 
4) 8. a, 


ardr. 11. 


Co, Lit. 234 b. 
(e) 2 Co. 70. b. 
ments 24. C. * 
21. 2, 5 Co 7 n 

unleſs it be in the King's caſe, or in a laſt Will, as * Jones 169. 

Godb. 418. 1 Ro. 
407, 410. Cr. El. 
385, 486. 2 And. 
31 H. 8. Br. 20. Co. Lit. 203. 
a. b. 204. a, Pop. 


116, 117, 118, 
119. Goldſ. 130. 
131. Moor 57, 
404. Hob. 41,47. 
231. Lit. . 
328, 329, 330» 
331. Br. Condit. 
7, IO, 191. 
3H. 6. 6. b. 
Dy. 13. pl. 63, 
138. pl. 12, 30. 
Br. N. C. 152. 
Hard. 
Lit. 
219. 
HBr. Condit. 96. 
(g) Br. Condĩt. a0. 
50Dy. 79. pl. 46. 
1 Rol. 408. 
2 Bulſt. 290. 
(:) Dy. 65. pl. 8. 
1 Roll. 408. 
Co Lit. 204. a. 
1 Leon. 246. 
() Cr. El. 274. 


Co. Lit. 204. a. 2 
As £ > | 
Co \ 


2 Sand. 350. 
1 Roll. 435. if 
(7, Br. Annuit. 7. 
(n) Br. Con. 95. 

38 H. 6. 26. b. 4 
(n) Winck. 117. 
Dy. 369. pl. 53- 
9 Co. 50. a. 

(0) Antea 37, 38. 
Co. Lit. 361 b. 
(p) Co. Lit. 39. 


a. 226. a. 230. a. 


„ 2 Inſt. 359. 573. 
ori- 3 | 


ulſt. 39. 


(20 Co. Lit. 379. 
b. 2 Inſt. 261. 


MARY PorTinGToON's Caſe. 


moritur nunguam. And this was the only point on which 


judgment was given in this caſe againſt the plaintiff. And 4 

it was obſerved, that theſe perpetuities were born under ” 
(#) Poſt. 113. b. ſome unfortunate (a) conſtellation; for they in fo preat a h 
925 vS, 120. * number of ſuits concerning them in all the Courts in Weſt- N 
11 . 3. minſter, never had any judgment given for them, but many . 
Pop. 20. 1 And. judgments given againſt them, viz. Hil. 31 EL in the Exche- 
zog. Jenk. Cent. 


; . 5 « = 8 
1 quer-chamber, in (6) Chudleigh's cafe, Mich. 34 & 35 El. (e : 
oy Par Ba Hunt and Capel's caſe in the Exchequerc-hamber, Hill. £ j 
(c) Co 61. b. El. inter (d) Chomley & Hunt, in Communi Banco, & Hill, 3 5 


2 Co. * b. Pop» /. inter (e) Germin & Arſcot, in the ſame court. Hill, 30 1 
A. the . El. in (/) Corbet's caſe, in Communi Banco. Mic. 3 Jac. in 


Cent. 2 50. the King's Bench, Sir Anthony (g) Mildmay's caſe; and 


>; woy 282. (h) Sonday's caſe in the Court of Wards, 8 Fac. Reg. All x 
0% 1 — 86. a. Which caſes I have reported, and in all which, judgment was 
1 43. a. Cr. given againſt the perpetuity ; and from theſe fettered inheri- 
. 378. 1 And. tances the freeholds of the ſubject are thereby ſet at liberty, 


2 8 according to their original freedom. 


471, 633. But it was moved alſo, admitting that ſuch concluſion 
(*) x Co. ___ to ſuffer a common recovery might be reſtrained by con- 
ECo. 43. a. Moor 


364. 4 Leon. $3. dition, if the concluſion of a feme covert in that caſe by 
1 And. 186, deed indented, ſhould be a forfeiture of her eſtate. And 
2 And. 7. Bridg. jt was objected, that when a woman levies a fine, or ſuffers a 
J. oP recovery with voucher, the law which enables her to the 
6Co. 40. a, Moor principal, enables her to make a declaration of the uſe 
Sof, 633. a Ad. thereof, as it is agreed in (i) Blith and Colgate's caſe: and 
N 56. ſo if an infant, or a man, non ſanæ memoriæ, levies a fine, and 
FN a. makes indentures to declare the uſe thereof, the inden- 
Co. Ent. 678. b. tures ſhall not be avoided for infancy, or non ſanæ memo. 
rr pf. oof b. riæ, becauſe they are enabled to the principal, and therefore 
. ſnall not be diſabled for the acceſſory. And fo was it re- 
2Roll. Rep. 468. ſolved in the Court of Wards, by Wray and Dyer, Chick 
yang pt 2 Juſtices, in the caſe of Hugh Lewing, who was an (4) ideot, 
347. 5% dos and ſo found by office, and had levied a fine to one Winne, 
(5) x Co. 127-2. and declared the uſe thereof by indentures, which was 
15 ek. 464 pretended to he to the uſe of the ideot and his heirs, be- 
| Winch x06. Cauſe the indentures, as it was objected, were void; but 
| | neon allocatur for the cauſe aforeſaid ; and therefore in this 
| | caſe the concluſion by the huſband and wife by inden- 

ll ture to ſuffer a common recovery, was a breach of the 
condition. But the. Chief Juſtice held, that this con- 

cluſion of a feme covert was of no force, nor any cauſe 

of forfeiture; and for that ſome of the maxims of the 

Jaw are to be conſidered, that no feme covert ſhall 

be barred by her confeſſion of her inheritance of free- 

hold, but when ſhe is examined by due courſe of law, 

(:) B. Coverture 15 E. 4. 8. (1) 44 E. 3. 28. a. Vide 14 E. 4. 5. And 


aad Infancy, none has power to examine a feme covert without 714 
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Fide 21 E. 3. 43. b. John de Holborn's caſe. And that is 
the cauſe, that if the huſband and wife acknowledge a ſtatute 
or recognizance, it is void as to the wife, although ſhe ſur- 
rires her huſband, as it was held Paſch. 17 EL in the Coun- 
tels of Lennox's caſe. So if the huſband and wife (a) ac- 
knowledge a deed to be inrolled, and it is inrolled, it is void 
25 tothe wiſe, vide 20 H. 8. Br. Faits inrol. 14. 7 E. 4. 5. a. 
16H. 7. 5. b. & 21 E. 3. 43. b. and the reaſon is, becauſe 
no ſuch writ is depending againſt the huſband and wife, upon 
which the wife by law may be examined. But (5) if an in- 
ſant acknowledges a ſtatute or recognizance, it is not void, but 
voidable by Audita querela during his minority; and the cauſe 
of the difference 1s, becauſe the judge in caſe of an infant may 
by inſpection know his age, but not whether a woman be co- 
vert or not. And the uſage has always been upon a (c) 
common recovery againſt huſband and wife, to examine the 
wifeZand to grant a Dedimus pote/iatem to take her acknow- 
ledgment upon examination, as in caſe of a fine; for there is 
a writ upon which ſhe may be examined, vide 44 E. 3. 28. a. 
But a common (4) recovery againſt an infant,#although he 
appears by guardian, ſhall not bind the infant;*ſor the infant 
has not ſuch a diſpoſing power of the land as the huſband and 
wife have, but is utterly difabled by law to convey or transfer 
his inheritance or freehold to others during his minority. 
And in theſe days a common recovery appears to us to be a 
common conveyance and aſſurance of lands. But if a feme 
covert levies a fine, it ſhall bind her and her heirs, if the huſ- 
band doth not enter and avoid the eſtate of the conuſee, be- 
cauſe ſhe was examined, and has power of the land. But the 
reaſon that it cannot be a forfeiture or breach of the condition 
in the caſe at bar is, becauſe the (e) concluſion by the inden- 
ture only, and preſently by the pretence of the plaintiff, was 
a determination of the eſtate of Elizabeth, and then the reco- 
very was not of any effect, becauſe the eſtate of Elizabeth 
was determined by the concluſion by indenture before the re- 
covery ; and it was not material whether there was any re- 
covery or not; for the pleading is, that by the concluſion 
the eſtate determined : ſo that in this caſe it cannot be 
ſaid, as it was affirmed, that when huſband and wife 
luffer a ( f) common recovery, they being enabled to the 


principal, ſhall not be diſabled to the acceſſory; for here 
this proviſo diſables them to ſuffer a recovery: and 


mainſt the indenture the wife may plead (g) non eſt 
factum, 


is no more than huſband 
G g 2 and 


(oll. 395- C) 5 Co. 10. 3. 


and therefore it 
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(a) þ Roll. 747. 
Fitz, Eſtop. 68. 
Reg. 140. b. 

Br. Faits enrol. 
11, 17. Br. Co- 
verture 47. Br. 
N. C. 10g. Kel, 
18. b. 14. E. 3. 
Execution 73. 
(5) Co. Lit. 
380. b. Moor 75, 
76, 460. Kelw. 
10. b. F. N. B. 
104. k. Cr. Jac, 
59. Velv. 88. 

1 And. 25. pl. 54. 
1 Roll. 305. 

2 Inſt. 673. 

2 Roll. 573. 

(c) 1 Roll. 347. 


42 E. 3.7. a. Br. , 
Coyerture and S — 
HE r 
2 CY ho 
Statham fines we” , 
«AM — a. 
6b 


Infancy 9. 


1 2 Roll. * 
Palm. 226. . 
(4) Co. Lit. 380. 
b. Cr. Car. 307. 
contra. 1 Jones 


2 


n 
Aue,, 


118. 2 Roll. 39 .. : 


573. 1 Roll.731, 3 
751, 752. Stil. . 


246. IMod. Rep. 
48, 49. 1 Leon. 
211. Hob. 196. 
197. 2 Saund. 
94.95 1Sid. 32 ſr, 
322, 426. 2 Init. 
484. Cr. El. 323. 
Bridgm, 75. 
Palm. 225, 226. 
enk. Cent. 290. 
Noy. 140. Hetl. 
171, 172. Ley's 
Rep. 92, 83. 

(e) 1 Roll. 346. 
18 H. 6. 27. a. 
9 H. 6. 33. b. 

7 Co. 8. a. b. 
lob. 22 5. 7 H. 4. 
23+ . 2 Roll. 29. 
Br, Eſtop. 5 5. 
Br. Fines levy 
de terres 33. 

1 Jones 457- 

17 Aſſ. 
Coverture 77s 
Br. Fines levy 
de terres 75. 

17 E. 3. 57. 78. 
Doct. plac. 259+ 


o 


2 


f 
2 


75 24. 


1 


| 


Perpetuĩty. 


a) 1 Ander. 278. 

705 60. b. on 
oor 690. 

Antea 49. b. 
Cr. El. 562,550. 
Winch - a 
Co. Entr. 667, 
Num. 16. 


(B) And. 275, 

Moor 690, 

3 Co. 60. b. 

Cr. El. 562,570. 

Winch 43. 
Antea 37. a. 

2 Leon, 62. 

(c) Raym. 322. 

Br. Vouch 117. 

Br. Recovery in 

Value 33. 

Br. N. C. 70, 

Antea 37. b. 

2 Leon, 65, 

4 Leon, 127, 

131, 

Raft, Recove- 

ries 4+ 


JENNINGS's Caſe, Part x. 


and wife have (are) concluded without any recovery. But 
this point was not reſolved, becauſe judgment was given upon 


the other. 


JENNINGS's Cafe, 
(Cited in the Caſe before.) 


Trin. 38 Eliz. Rot. 2302. 
In the King's Bench. 


ETWEEN (a) Wiſeman and Crowe the cafe was ſuch: 
B Thomas Wiſeman had iſſue two ſons, William by his 
cit wife, and Thomas his younger, and a daughter by Doro- 
thy his ſecond wife, and being ſeiſed of lands in fee held in 
ſocage, by his will in writing deviſed them to the ſaid Doro- 
thy his wife for life, the remainder to Thomas his ſon in tail, 
and died, by which the wife was ſeiſed for life, the remainder 
to Thomas the ſon, and the reverſion of the fee deſcended to 
the ſaid William. The faid daughter married Jennings, and 
after the ſtat. of 14 El. c. 8. a common recovery was had 
againſt the ſaid Dorothy being tenant for life, in which Tho- 
mas in remainder in tail was vouched, and in which Thomas 
vouched over the common vouchee without any aſſent of the 
ſaid William the heir in reverſion, which recovery was to the 
uſe of the ſaid Thomas and his heirs, and afterwards Thomas 
died without iſſue; Jennings in the right of his wife, being 
ſiſter of the whole blood to Thomas, entered, upon whom 
William the plaintiff entered, upon whom Crowe the defen- 
dant by the commandment of Jennings re-entered, upon 
which re-entry this aCtion of treſpaſs was brought : and 


if the ſaid common recovery had barred the reverſion of 


the ſaid William, notwithſtanding the ſaid act of (6) 14 L. 
was the queſtion. And in this caſe four points were te. 
ſolved. J 1. That at the common law a recovery againſt 
tenant for life with voucher upon a true warranty and re- 
covery in value would bind him in the remainder, as the 
books are in 19 E. 3. Recovery in Value 20. 23 E. 3. ili 
13. 44- Af. p. 35. & (c) 5 E. 4. 2. b. and the reaſon 
is, becauſe the particular eſtate and the eſtate in be- 
mainder are but one eſtate, and one warranty may extend 5 
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doch, and therefore the recompence in value ſhall enure to both 
the eſtates. And it appears by the preamble of the act of (a) 
JN H. 8. c. 31. That a recovery ſuffered by the tenant in 
: real action againſt tenant for life by covin, and not upon a 
rue warranty, would either bar him in the remainder or re- 
rerſion, or at leaſt toll them of their entry. But now it has 
deen reſolved in (6) Pelham's caſe in the Firſt Part of my Re- 


44 


(a) Cr. El. 562. 
3 Co. 61. a. Co. 
Lit. 362. a. 1A nd. 
38. 2 Leon. 61, 
62. 4 Leon. 126, 
127, 128, 129. 
Raſtal Recove- 


ries 2. 


ports, that a common recovery had againſt tenant for life only (3) 2 Leon. 60. 


is a forfeiture of his eſtate, becauſe a common recovery is now 
but a common conveyance or aſſurance. Vide (c) 5 Al. pl. 
3. (4) 14 E. 3. Reſceit 135. (e) 22 AM. 31. (f) 18 E. 3. 
28. b. 

2. It was reſolved, that no act has been made to preſerve 
any reverſion or remainder expectant on an eſtate tail; for an 
eltate-tail is an eſtate which by poſſibility may endure for 
erer, and tenant in tail has power to bar him in remainder 
or reverſion, and therefore the ſtat. of Weſt. 2. (g) c. 3. 
(which was made at the ſame Parliament, that the ſtatute de 
(b) dents conditionalibus was made) for the preſervation of him 
in the remainder or reverſion, gives reſceit to them, and pro- 
vides for them in theſe words, Eedem modo ſi tenens in dote, 
per legem Angliæ, vel aliter ad terminum vite, vel per donum, in 
qu) reſervatur reverſio, fecerit defaltam, admittantur heredes, vel 
ili ad quos ſpectat of and although the ſtatute ſaith per do- 
num, which by the letter extends to donee in tail, yet the 
judges knowing as well the poſſibility of the continuance of 
the eſtate-tail, as his power to dock him in reverſion or re- 
mainder, extended the ſaid general words by conſtruction to 
the eſtate of the donee in tail after poſſibility of iſſue extinct, 
who in truth has an eſtate but for life, which is but part of the 
giſt, for an eſtate of inheritance was given and now the donee 
has but an eſtate for life. And therewith agree 20 E. 3. Reſ- 
ceit 17. 29 E. 3. 8. b. 33 H. 6. 22. and the book in 2 E. 2. 
Reſceit 147. is ill reported, and is to be intended of tenancy 
in tail after poſſibility, and not of an eſtate. tail: and therefore 
in 42 E. 3. 12. b. the caſe is remarkable; lands were render- 
ed by fine to Robert and Alice his wife in tail, the remaindec 
to Thomas in tail, ſaving the reverſion to the donor, Robert 
died without iſſue, Alice his wife was impleaded in a Præcipe 
quod reddat, who made default after default, for which one 
Simon the right heir of the donor who had the reverſion in 
tee, ſurmiſing that as well Robert as Thomas were dead 
without iſſue, prayed to be received; the demandant coun- 
terpleaded the . en becauſe Thomas, who was in the re- 
mainder in tail, had iſſue John, who yet was alive: and the 
demandant's Council made two objeQions againſt the reſceit ; 


(7 g 3 firſt 


67. 1 Co. 14, 1 5. 
b. 4 Leon. 123, 
133. 1. And. 227. 
Mo. 271. Poph. 
23 Co. Lit. 356. 
A. 362. a. Vaugh. 
51. 2 Brow. 170. 
2 Co 74. a. 

1 Roll. Rep. 304. 
3 Co, 4. b. 5 Co. 
40. b. 

(c) 3 Co. 4. b. 

2 Leon. 60, 63, 
66. 4 Leon, 124, 
126, 128, 131. 
Co. Lit. 356. a. 
362. a Br. Entre 
congeable 49. 
Br, Forfeiture 
de terre 29. 

1 Roll. 853, 

1 Co. 15. b. | 
(4) 1 Co. 16. a. 
3 Co. 4 b. 

Co. Lit. 252. 2. 
2 Leon. 62, 66. 
4 Leon. 126, 
132. 

(e) 2 Leon. 61. 
63. 4 Leon, 128. 
(f) 1 Roll, 8 53. 
(e) 2 Inſt. 342, 
343, &c. 

( 4 Leon 120. 
2 Inſt. 331,332, 
&C. 

Raſt. Tail, 


(a) 2 Co. 92. b. 
5 Co. 76. b. Co. 
Lit. 54. a. F. N. B. 
58 C. 59. h. Moor 
18. x Jones 51. 
on 17+ 688. 
8. „0 & 

2 Roll. 829. 

2 Inſt. 301. 

z1 Co. 81. b. 
Lu. Rep. 256, 


Br. Reſceit 18. 


JE NxNIINGs's Cafe, Part X. 


p 
firſt, that the eſtate of the donee was not immediate to the et ta 
tate of Alice; ſed non allocatur, for there it is ſaid that it was ad. te 
Judged, that if land be leaſed for life, the remainder to another 1 
for life, ſaving the reverſion to the leſſor, that he in reverfion 00 
had been received notwithſtanding the meſne remainder: and cc 


it is true, that it was ſo adjudged in 11 E. 3. Reſceit 118, ll 
where the caſe was there was tenant for life, the reverſion (re. 
mainder) to E. for life, the reverſion of the fee to R. tenart 
for life was impleaded in a Precipe, and living E. R. prayed 
to be received, and then Hill objected againſt the reſceit, ( 
that the ſtatute gives that he to whom the reverfion is immedi. 


f 
ate after the death of tenant for life ſhall be received, and we - 
have ſeen that he to whom the reverſion was, where there r 


was a meſne eſtate for life, has brought a writ of (a) waſte, 
and was not received to that writ ; which cafe of waſte wa; 
well agreed, and the difference taken between that and the 
Caſe at bar, was becauſe in the action of waſte it was to de- 
feat the meſne eſtate, but here it is to ſave the meſne eſtate: 
and 4 E. 2. Reſccit 160. agrees. The fecond objection in 
the ſaid book of 42 E. 3. was, becauſe there was a meſneel- 
tate in tail (which the book calls a fee mediate) betwixt the te. 
nant for life, and he in the reverfion in fee, and where there 
is fee mediate, he in reverſion by force of the ſaid ſtatute ſhal} 
not be received; and ſo the cafe is there ruled, that he was 
not receivable ; and the difference is taken, where the remain- 
der is limited over for life, there he in reverſion fhall be te- 
ccived: and the reaſon is becauſe he who in remainder has no 
higher an eſtate than the tenant himſelf has, but in the caſe 
here there is a fee mediate between him who prays now and 
the tenant who might have been received if he had come, and 
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afterwards the defendant ſaid, that there was no ſuch John it 


(3) 2 Roll. 436. 
(c) Reg. 122. a. 
9 R. 2. c. 3. Vet. 
B. 112. a. b. 
F. N. B. 108. a. 
3 Co. 4. a. b. 6 1. a. 
2 Bul. 15 Palm. 
251, 253. Dyer 
1 pl. 5. Er. El. 
289. Dyer go, 
pl. 5. 4 Inſt. 51. 
(4) Cr. El. 562. 
3 Co. 61. a. 
Co. Lit, 362. a» 
1 Anderſ. 38. 
2 Leon, 61, 62, 
4 Leon, 126, 
127, 128, 129. 
Raſtal Recove- 
1168 3. | 


rerum naturd., But note, reader, if he in reverſion in fee, 
and he in the meſne eſtate for life at the ſame time prayed to 
be received, the meſne eſtate for liſe in reſpect of the imme- 
diateneſs and proximity ſhall be preferred before the rever- 
ſion in fee, for the words of the {latute being general, . ad- 
mittantur heredes vel (b) illi ad quos ſpectat rever/io, the law 
which always reſpects order of proximity prefers the ſmall and 
next eſtate, be it in remainder or reverſion for life, before the 
great and remote eſtate in fee; and therewith agrees 24 E. 3. 
32. a. b. in Pierce de Grimſtead's caſe. And (e) the ftatuie 
which gives the writ of error and attaint to him in reverſion 
during the life of tenant for life, &c. gives no ſuch remec) 
to him in reverſion expectant on an eltate-tail. Jide the Mar- 
quis of Wincheſter's caſe in the T hird Part of my Reports. 

And the ſtatute of (4) 32 H. 8. c. 31. provides on 
for the preſervation of the reverſion or the remainder ex, 


peanut on an eſtate for life, &c. and not on an 3 
3 


part X. 


TJenniNnGs's Caſe, 


tail ; and to this effect that all recoveries by agreement againſt 
tenant by the move tenant for life, in dower, tenant in 
tail after poſſibility of iſſue extinct, of any lands, &c. where= 
of the tenant ſhall be ſeifed as tenant for life, tenant by the 
courteſy, or tenant in tail after poſſibility of ifſue extinct, 
ſhall be void againſt thoſe then in reverſion, &c. ſo that by 
this ſtatute no proviſion was made for the preſervation of the 
reverſion or remainder expectant on an eſtate-tail. J 3. Ic 
was reſolved, that ſundry evaſions were invented out of the 
faid ſtat, of 32 H. 8. and therefore if after that ſtatute tenant 
for life had made a leaſe for years, and the leſſee for years had 
made a feoffment in fee, and the feoffee had ſuffered a com- 
mon recovery in which the tenant for life was vouched, and 
in which he vouched over the common vouchee, that this was 
out of the purview of the act of 32 H. 8. for two reaſons. 
1. Becauſe the tenant for life at the time of the recovery 
againſt the feoffee was not ſeiſed for life, but had but a right. 
2. He in remainder or reverſion had not then, /. at the time 
of the recovery, the remainder or reverſion, but only a right 
for all was deveſted by the feoffment of the leſſee for years. 
And ſo it was held in C. B. Trin. 5 El. & 15 El. that in the 
like caſe where (a) tenant for life in ſuch common recovery 
came in as vouchee, that it was out of the ſtatute 22 H. 8. as 
Bendloes Serjeant has reported. And that was the reaſon, 
2 it alſo appears by the preamble of the faid act of 14 El. at 
the making of the ſame act, viz. Where divers perſons being 
„ ſeiſed, or that had been ſeiſed, &c. for life, &c. have per- 
« mitted and ſuffered themſelves to be vouched by other per- 
«* ſons by agreement or covin between them, &c. to the great 
« prejudice of thoſe to whom the reverſion or remainder 
thereof hath appertained or ought to appertain.” © 4. It 
was reſolved, that the act of (5) 14 El. doth not extend to 


preſerve any reverſion or remainder expectaut on an eſtate- 39 


tail, where tenant for life is impleaded, and tenant in tail is 
vouched ; and therefore all the parts of the act were conſider- 
ed. 1. The title of the act is, For avoiding of recoveries 
« ſuffered by colluſion by tenant for life, &c.” and this title 
doth not extend to the caſe at bar for two reaſons. 1. A re- 
covery cannot be ſaid by colluſion, where tenant in tail is 
in the recovery tenant in fact, or tenant in law, as vouchee ; 


for the law, as incident to his eſtate, has made the land and 


all remainders and reverſions ſubject to his pleaſure, and 
be has right and power to bar them all, & jus & 
fraus nunquam cohabitant; and therefore the title of the 
ack being for avoiding of recoveries by colluſion,” 
Ke. cannot extend to a recovery where tenant in 
tal is party or privy. The ſecond part of the act is 
834 the 


a) 1 Co. 10. a. 
Cal in Keld. 
211. a. N. Bent, 
132. pl. 194. 

4 Leon. 128. 

2 Leon. 63. 

1 Jones 423. 
Co. Lit. 362. 4, 
Palm. 230. 


(2) Antea 37. a. 
b 


Er. II. 362. 
570. Co. Lit. 
362. a. 3. Co. o. 
b. 1 And. 275 
Moor 699. 
Winch. 43. 

2 Leon. Ga. 
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the preamble, and that doth not extend to the caſe at bar for 
four reaſons. 1. "The words of the preamble are, © Whereas 
« divers perſons being ſeiſed, or that have been ſeiſed of lands, 
Kc. as tenants by the courteſy, tenants in tail after poſſibi- 
« lity of iſſue extinct, or otherwiſe only for term of life, ot 
c eſtates determinable upon life or lives” ſo that the inten: 
of the makers of the act was to avoid recoveries againſt tenant 
for life only, and not when tenant in tail is party or privy. 
2. By agreement and covin between them; and (as it hath 
been ſaid) covin cannot be when tenant in tail is party or 
privy. 3. Againſt the ſame particular tenant; and in this 
caſe the recovery againſt the particular tenant doth not bat 
the reverfion, — the vouchee of tenant in tail and his 
vouchee over. 4. Have permitted and ſuffered themſelves to 
be vouched, &c. ſo that the vouchee of tenant for life, and 
not the tenant in tail was intended to be prohibited, 

The third and principal part of the act is the body of the 
act, 1. That ſuch recoveries againſt ſuch particular tenants, 
&c. and in the caſe at bar the recovery againſt tenant for life 
doth not bar the reverſion, but the judgment given for tenant 
in tail to have in value, that binds the reverſion, as has been 
faid beſore. 2. Or againſt any other with voucher of any ſuch 
particular tenant z which clearly doth not extend to the caſe at 
bar, foraſmuch as tenant in tail is vouchee. 3. The proviſo, 
that all and every ſuch recoveries {which relates to recoverics 
by covin, &c. mentioned before in the title, preamble, and 
body of the act) which doth not extend where tenant in tail is 
vouched, and that ſuch recovery ſhall bind thoſe who aſſent 
of record are affirmative words, and do not diminiſh the vi- 
gour and force of a common recovery in which the tenant in 
tail is vouched, and in which he wars Bog who by the law has 
power over the land, as has been ſaid before; and it would 
be very miſchievous if this act ſhould not be ſo taken, or ta- 
ther if this act ſhould be expounded againſt the writ and the 
intent alſo thereof. For when a common aſſurance is, that te- 
nant in tail of land, with the remainder or reverſion over, 

| bargains and ſells the land by deed indented and inrolled to 

another, againſt whom the writ of entry in the pe is brought, 

and he vouches the tenant in tail, and he vouches over, 

Mans. eaſe pl, God forbid, that the eſtates of ſubjects which depend on 
com. 3. 4. ſuch recoveries ſhould be drawn in queſtion, and yet the 
bargainee in ſuch caſe has but an eſtate determinable on 

the life of tenant in tail. Alſo if tenant for life be 

impleaded in a Præcipe, and makes default after de- 

fault, and he in remainder in tail is received, who vouches 

over the common vouchee, it ſhall bind the eſtate- tail, 


and the remainder or reverſion alſo, And hee 
apr 
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agrees Knyveton's caſe, 8 Eliz. Dyer (a) 252. Vide (b) (4) Dyer 252. 
Owen and Morgan's caſe. And judgment in the caſe at WH 1. 
har per totam curiam nullo contradicente was given for the de- 6 Co. . * 
fendant againſt the plaintiff: upon which the plaintiff brought 2 Roll. 395, 

a writ of error, and the Judges of the Common Pleas, and 4130 

the Barons of the Exchequer (c) agreed with the Juſtices of ; Co. 6. d. 


the King's Bench, that the ſaid recovery had barred the (5) Goldf 26. 


plaintiff's reverſion ; but for inſufficient pleading the judg- 4 26, 93, 
ment was reverſed, ei 


oor 210. 
1 Anderſon 162, pl. 108. Cr. Car, 321. 1 Jones 324. (e) 1 Anderſon 276. 


LAMPET's | 


Ereeatory De- L A M P E T 8 Caſe. 


Mich. 10 Jac. 1. 


2 Brownl, 172. againſt Margery Starkey, and declared on a leaſe made 
= Jos: of» ill. Lampet and Elizabeth his wife by their indenture, 
Rep. 218, 315. 18 Junii 8 Jacobi, of an houſe, twenty-four acres of land, 
- Jones 15, 17. eight acres of meadow, and twenty acres of wood, with the 
In — appurtenances, in Cawe Hamborne in the County of Glov- 
It is ſaid, thar ceſter for four years, &c. and declared of an ejectment, &c. 
EW — if and averred the life of Elizabeth. The defendant pleaded not 
tioned if it were guilty, and the jury gave a ſpecial verdict as to the ſaid meſ- 
not ſettled.] ſuage, and half an acre of land, parcel of the tenements afore- 
ſaid, and as to the reſidue, they found the defendant not 

guilty ; and as to the ſaid meſſuage and half acre they found, 

that John Lord Lumley, Richard Lewkener, and John 

Lampton were ſeiſed of the ſaid houſe and half acre of land in 

fee; and by their indenture 14 Maii, anno 35 Elia. demiſed 

to John Morrice the younger the ſaid houſe and half acre for 

the term of 5000 years, by force whereof he entered, and 

was thereof poſſeſſed, and 11 O20). 38 Eliz. made his all 

will and teſtament in writing, and thereby deviſed to John 

Morrice his father the ſaid houſe and half acre, for the tern 

of the natural life of the ſaid John Morrice the father, and 

after his deceaſe, the remainder of the ſaid houſe and balt 

acre to Elizabeth the ſiſter of the teſtator, and to the heir of 

the body of the ſaid Elizabeth, and made John Morrice his father 

his ſole executor, and 20 Oct. anno 38 Eliz. died of the ſaid houl? 

and half acre poſſeſſed ; after whoſe death John Morrice the 

father took upon him the charge of the execution of the ſai 

will, and into the ſaid meſſuage and half acre of land entered 

an 


Perpetuity. Reeds LAMPET brought a writ of Eee fone 
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foſuerunts Anglice, yielded up dict Fohan' Morrice ſen' totum 
trot meſſuag & pred” dimid' ac” paſtur* cum pertin', unacum 


and was thereof poſſeſſed praut lex poſtulat ; and the ſaid Eliz. 
wok huſband Will. Taylor, guodgue poſtea, ſ. 26 Julii, anno 
1 Jac. id M. Taylor & Elizabetha, ad ſpecial" inflant” pred' F. 
Marrice Jen? per quodd” ſcript” ſuum dederunt, conceſſerunt, remi- 

unt, relaxaverunt, ſurſum reddiderunt, aſſignaverunt & tranſ- 


1070 refto, tit', intereſſe, tempore & termino ſuis de & in eiſd' 
haben & tenend' totum diftum meſſuag & dimid acr* paſtur' cum 
pertin' prefat” Toban Mor rice ſen” pro & duran t2to flatu, fine, 
& termino pred” Will Taylor & Eliz' pro & durant reſiduo dif?” 
termini 5000 annorum tunc venturorum. And afterwards J. 
Morrice the father 1 Ob. anno 2 Fac. by indenture demiſed 
the ſaid houſe and half acre to the faid Margery Starkey now 
defendant for ten years; and afterwards the ſaid W. Taylor 
died, and the ſaid Eliz took to huſband the ſaid W. Lampet, 
and aſterwards 15 Nov. anno 75 Fac. Jo Morrice the elder died, 
alter whoſe death the ſaid William and Elizabeth entered into 
the ſaid houſe and half acre; and made the leaſe to the 
plaintiff mentioned in the declaration, by force whereof the 
aintiff entered and was thereof poſſeſſed till the defendant 
ejected him. Et ſi ſuper tota materia, the ſaid Margery was 
guilty or not, was the queſtion. And this caſe was often- 
times in ſeveral terms argued at the bar, and now this term 
by the Judges ; and the effect of all their arguments was, 
firſt, in every matter in law /latus gue/tionts, cauſa dubitationis, 
the cauſe of doubt or queſtion is firſt to be conſidered; and in 
this caſe the cauſe of the doubt 1s, foraſmuch as the whole 
term ſub modo is in J. Morrice the father, and he ſhall be 
puniſhed for waſte, and an action of debt lies againſt him 
for the rent, as it was reſolved by the whole court in this 
caſe. Vide Weldon's caſe in Plow. Com. 524. a. b. acc. If 
the ſaid grant or releaſe made to the faid John Morrice the 
father, then being poſſeſſed of the whole term as aforeſaid can | 
bar the ſaid Elizabeth, becauſe ſhe hath but a poſſibility, and [ 
neither intereſt or right in poſſeſhon, reverſion or remainder ? 
and that was the great queſtion of the caſe. But two other 
queſtions, as appear afterwards, were moved in the caſe, 
which, without difficulty were reſolved. This caſe of a de- 
vile of a leaſe for years to one for life, and aſter his death 
to another during the reſidue of the term, hath produced 983 625, 
blem quaſtiones vexatas & ſpinoſas. 1. When a man being poſ- Cr. Jae, 198, 
ſelſed of land for years deviſes the uſe or profits of the land, 460» 461. 
or the land itſelf to one for life, and afterwards to another dur- 1220 124, 
ing the reſidue of the term, if the deviſe of a chattel after the 3c. 95, 96. a. 
death of the firſt deviſee was good, and adjudged, as appears in 2 Roll. Rep. 218, 
Manning's caſe, in the Eighth Part of my Rep. that ſuch (a) 2g. 


: 2 Erownl, 172. 
executory deviſe was good, And ſo was it held per fetam cu iam Cr. El. 396. : 


in B. N, e. 209. 
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Executory deviſe. in the argument of this caſe. The ad queſtion hath been, i; 
the executory deviſe after the death, &c. be good, when the 
term itſelf (and not the uſe or occupation) was deviſed to the 
firſt for life, &c. and afterwards to others ; and adjudged, 
that in ſuch caſe alſo the executory deviſe was good, as in the 
ſaid caſe of Manning appears; and ſo it was reſolved in the 
argument of this caſe by all the Juſtices, The third queſtion 

bath been, if the firſt deviſee after aſſent made by the executor, 

(-) Co. 96.2. might (a) bar the executory deviſe, being but a poſſibility or 
not; and adjudged he could not; and fo was it unanimouſly 
agreed in the argument of this caſe. The fourth queſtion has 

(5) Roll. 620. been, if the aſſent of the executor to the firſt deviſe (i) 

12 ſhould enure to the other; foraſmuch as he has it by execu- 

Cr, El. 504. tory deviſe, and not by remainder : and adjudged it ſhould: 

Plow. 524. a. and ſo it was granted per omnes in the argument of this caſe, 

Plowd. 545 The fifth queſtion hath been, when the deviſe is ut ſupra to 
the executor for life, and afterwards to another, &c. and 

(c) 1 Roll. 619. the executor entereth (c) generally ; it hath been adjudged, 

Cr. EI. 223, that he ſhall have it as executor, which is his firſt and gener 

8 351. authority, and not as legatory without claim or demonſtr;- 

Goldſb. 185. tion of his election, although the teſtator were not indebted 

Plow. =o . to any; and ſo it was ruled in the court in the argument in 

3 59. this caſe. The ſixth queſtion has been, if ſuch executory 

| Intereſt might be granted to a ſtranger during the life of the 

(d) 2 Brownl, firſt deviſee; and adjudged it could not, as appears in (4) Ca- 


nf ter's caſe cited in Fulwood's caſe, in the Fourth Part of my 
3 Reports, f 66. and therewith agreed the opinion of all the 


Raym. 146. Juſtices in the argument of this caſe. And now the ſeventh 
SS Ug 510: queſtion is, if fuch (e) poſſibility may be extinguiſhed by grant 
9 or releaſe to him in poſſeſſion, And it was objected, that 
Cr. Car. 479, the ſaid poſſibility could not be releaſed, for inaſmuch as an 
eſtate during the life of a man, is more than any term for 

ears; and that the land in the caſe at bar is deviſed to J. 

nar the elder for his life, the whole term is in him de- 


terminable by his death, ſo that the ſaid Eliz. had nothing 


% Roll. 405. but a poſſibility which cannot be releaſed; as in 27 E. 3. He- 


Ne cution 130. and (/) 25 Aſſ. pl. 7. If conuſee of a ſtatute or vs 
3+ 51. a. b. Cognizance releaſes to the terre-tenant all his right in dbe 
Br. Execut. 82. land, yet he ſhall ſue execution; ſo if the (g) ſon in the lie 
1 maar ys of of his father, releaſes to the difſeifor of his father, and aſtei- 
Co. Lit. 265. a, wards the father dies, this releaſe ſhall not bar the ſon, be- 
Hob. 46. cauſe the ſon in the life of the father had but a poſhibility- 
1 Brown). And therewith agrees () Littl. c. Releaſes (i) 11 H. 4. 33% 
3 Co. 111. b. & 17 E. 3. 87. 10 E. 2. Confirm. 24. And it is put in 
(5) Co. Lit. 13 E. 1. tit. Confirm. 24. as a maxim, if a man qui 
158 Get 446. Claims his right before the right falls to him, the quit clam 
Lib. 1. f. 111.b, is void. Vide 19 H. 6. 62. a. And therewith agrees Brac- 
(i) Br. Releaſe ton, lib. 2. fol. 58. b. {tem vidend' quando quis poſſi confer 
BY Feoffment mare; & ſciendum non priuſquam jus ei acciderit. But n 


de Tens 10. the calc at bar, the releaſe is made by the huſband * 


— 
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fore the right or intereſt veſted in the wife; and as Bracton (2 . 

th, priuſquam jus ei acciderit. And it appears, that it is 22. C, 5, 
faith, Þ = . 193. Cr. Ja. 510, 
but a poſſibility, becauſe it cannot be granted or aſſigned to Raymond 146. 
mother, as it was adjudged in (a) Carter's caſe, no more (5) P. 244. a. pl. 
of an incumbent, can be demiſed in the life of the incum- ei _ K 
dent, becauſe it is but a poſſibility, as it is held in 8 El. Dy. Br. Appropria- 
144. (b) And (c) Hoe's caſe in the Fifth Part of my Reports, 3 Plow. 
fo. 70, 71. was ſtrongly urged, where the caſe was, that in (ej Moor 469. 
in action of debt brought by Hoe in the King's Bench, Phelix Gold. 166. Cr. 
Marſhal was bail for the defendant, and afterwards before any — 8 ne 
judgment given, Hoe releaſed to Marſhal all actions, duties, Cr. fac. and; = 
ind (d) demands, and afterwards judgment was given againſt 451, 623, 171. 
the defendant, and on his default a Scire facias iſſued againſt 12 236 
he ſaid Phelix, who pleaded the ſaid general releaſe, upon Hur. 12. Pech. 
which the plaintiff demurred. And it was adjudged, that the 136. Winch. 56. 
releaſe ſhould not bar the plaintiff, becauſe before judgment (4/5 ©9-153-b. 
it vas but a mere poſſibility; and therefore as the book ſaith, it , 2 
could not be releaſed. So in the caſe at bar before the death 115. 2 Roll. Rep. 
of J. Morrice the elder, Elizab. had but a mere poſſibility; 313 
and therefore it could not be releaſed. But it was reſolved g 30d Roll. 
fer totam curiam, that the ſaid (e) releaſe had barred the ſaid 406, 407. Bridg. 
Flizabeth to claim any thing in the ſaid leaſe, after the death 1 
of the ſaid John Morrice the elder. And firſt was obſerved 3 A . * 
the great wiſdom and policy of the ſages and founders of our 348.8. Releaſes 
he, who have provided, that no poſſibility, (/) right, title, 9% Fob. 216- 
nor thing in action, ſhall be granted or aſſigned to ſtrangers, \Bulft, 178. Vel. 
for that would be the occaſion of multiplying of contentions 214,25. Cr. El. 
and ſuits, of great oppreſſion of the people, and chiefly of 27 Lit. 
terre · tenants, and the ſubverſion of the due and equal execu- Winch, 56. 
tion of juſtice, And as they cannot be granted by the act of (% 1 Jones 17. 
the party; ſo a right in action ſhall not be transferred by act pe 28 
in law, as to the lord by (g) eſcheat, neither ſhall the lord UA ger 
(b) of a villain have things in action, as appears in 22 Aff. Rep. 319. 
pl. 37, &c. Allo it is 4 in the Marquis of Wincheſter's &) me 206: 
caſe, in the Third Part of my Reports, f. 2. b. that by the Ken = 8 
general words of an act of attainder of treaſon, by which all Garranty 45. 
lands, tenements, rights and hereditaments of the perſon Do and 
atainted are given to the King: yet no (i) right to land in ac- py. 239 4 
tion is given to the K. and all that was for the quiet and repoſe x Co. 136. a. 
of the terre · tenants. But all rights, titles and actions may by C9. Lit. x17. a. 
the wiſdom and policy of the law be releaſed to the terre-tenant, 3 Vi eg 
for the ſame reaſon of his repoſe and quiet, and for avoiding (% Hob. 342. 
of contentions and ſuits, and that every one may live in his Moor 125. 
vocation in peace and plenty. And therefore a right or title to * een 
lreehold or inheriè. (for here it is not ſpoken of collateral pow- | 


ers) 


than a rectory which is appropriate in futuro after the death 60. 6 H. 7.1 ;. b. 


. — — 
_—— —— 
- — . — — ———ů— —Ü.ä x *—r——⸗ = — — — 


(a) Raym. 146. 
Co. Lit. 268, a, 


(3) 2 Roll. Rep. 

322, 323, 417, 
2 

269. a. 

Godb. 31 3 314. 

3 Co. 29. b. 


I jones 73+ 
40 Sect. 454. 


(4) Sect. 490. 


(.) 8 Co, 151. b. 


(f) Winch, 57. 
The 1 Reaſon, 


(gz) 8 Co. 95. b. 


(3) Co. Lit. 
215. a, 


The a Reaſon, 


(i) Sect. 648. 
Co. Lit. 343. a. 
1 Co. 147. b. 


(+) Palm. 48. 
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ers) be it in preſenti or futuro, may be (a) releaſed in fire 
manners. 1. To the tenant of the freehold in fact, or in 
law, without any privity. 2. To him in remainder, 3. To 
him ſeiſed of the reverſion without any privity ; but an eſtate 
cannot be enlarged without privity. 4. To him who has right 
only in reſpect of privity, as if the tenant be diſſeiſed, the 
lord may releaſe his ſervices in reſpect of the privity and right 
without any eſtate. 5. In reſpect of privity only, without 
right; as if (5) tenant in tail makes a feoffment in fee, the 
donee after the feoffment has no right; and yet in reſpect of 
the privity only, the donor may releaſe to him the rent and 
all ſervices, ſaving fealty : ſo the demandant may releaſe to 
the vouchee in reſpect of privity only, but no eſtate can paſs 
by releaſe, but to him who hath an eſtate in privity, and not 
in reſpect of the right or privity only. Vide Litt. (c) e. Re. 
leaſes 105, 106, a. b. 19 H. 6. 1), 23. 14 UH. 8. 8. 7 E. 4 
13. 14 H. 4. 38. 1H. 5. Grant 43. 7 E. 4. 27. 5 E. 4. 1. 
5 E. 4. 3. 43 E. 3. 8. 31 E. 3. Gard 116. 13 H. 4. Confirm, 
20. 20 H. 6. 29. 8 H. 4. 5. 7 E. 4. 13. 9 H. 7. 25. 18 k. 
3. 12. 5 E. 3. 36. 7 E. 3. 46. 22 H. 6. 12. (4) Litt. 114. 
b. So if the tenant makes a feoffment pending the writ, the 
(e) releaſe of the demandant to him is good in the reſpect gf 
the privity. And if leſſee for years be ouſted, and he in the 
reverſion diſſeiſed, and the diſſeiſor makes a leaſe for years, 
the leſſee who was ouſted may releaſe to the leſſee of the dil. 
ſeiſor, and yet there wants privity ; but the diſſeſee cannot 
releaſe to him, becauſe he hath no freehold. 49 E. 3. 31. v. 
19 H. 6. And the ſaid releaſe hath extinguiſhed the future 
intereſt of the {aid Elizabeth, for /) divers reaſons. 

1. Becauſe it is of a futute intereſt in a chattel, which as it 
may be more (g) eaſily created than a freehold ; ſo it may be 
more eaſily determined. And therefore if a man makes 4 
leaſe for years, and that upon not performance of a collateral 
condition that it ſhall be void, the grantee of the reverſion 
ſhall take (5) advantage thereof by the common Jaw: but 
otherwiſe it is of a leaſe for life upon the like condition, for 
the one may more eaſily be determined than the other. And 
if leſſee for 1000 years be ouſted by the leſſor, and he makes 
a leaſe for two years, the leſſee for 1000 years may releaſe to 
him. But if the leſſor diſſeiſes his leſſee for life, and makes 
leaſe for 10000 years, the leſſee for life cannot releaſe to him, 
for a freehold is higher than to merge in a chattel. ; 

2. Littl. (i) faith, c. Diſcont. f. 144. That it is a maxim 
in law, that land in fee - ſimple, &c. may be charged by one 
way or other: ſo it was ſaid, that it was a maxim in law, that 
every right or title, or intereſt, in præſenti or futuro, by the (t) 
joining of all who may claim any ſuch right, title, or intereſt 


may be barred or extinguiſhed, and theretore upon the w. 
| WRC 
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eich Littleton puts it was concluded, that if at the common 
yy the donor and donee in tail had (a) joined in a grant of (a) Co, Lit. 
i rent-charge, and afterwards the donee had died without 45: 2. 2 Roll. 64. 
Tye, and the land had reverted to the donor, he ſhould hold 
: charged, and yet he had but a (5) poſhbility at the time of (4) patm. 48. | 
he charge made: but all thoſe who had eſtate or intereſt in | | 
reſenti ot futuro, joined in the charge: à fortiori, if they had | 
fined in a leaſe for years, and the donee had died without | 
ſue, the leaſe is good againſt the donor. So upon the ſecond 
mim, if in the caſe at bar John Morrice the elder, and Eliz. 
had joined in a deed of aſſignment to another, without queſ- 
ton it had utterly barred the ſaid Eliz. for no other had in- 
tereſt either in preſent! or in futuro, but thoſe who joined 
inthe grant. So when the huſband of Eliz. releaſes to him 
in poſſeſſion, both conſented to it, one in releaſing, the other 
n accepting of it: and in the caſe when both join in the 
rant; it is the grant of him who has the term, and the re- 
laſeor confirmation of the other. Vide (c) Mayow's caſe in (e) Poph. 50. 
tle Firſt Part of my Reports f. 146. b. a notable caſe to this . 475. 
mrpoſe. And Paſ. 4. E. 6. in Com. Banco as the Chief Juſtice Lane 38. N 
lad, he had ſeen a report, it was held by Mountague, Hale, 9 Co. 140. a. 
Molineux and Brown, Juſtices of the Common Pleas, that if 07 2 b 
amen makes a leaſe to another for 21 years, if the leſſee ſhall 5 co, My 6 : 
{long live, and the leſſor and leſſee join in a grant by deed 
o the term to another, and afterwards the leſſee dies within 
the term, the grantee ſhall enjoy the land during the reſidue 
of the term abſolutely. So in the caſe at bar, where the in- 
tereſt of J. Morrice the elder was determinable by his death, 
now this releaſe has made his intereſt abſolute during all the 
relidue of the term. And if ce/ly gue uſe after the ſtat. (d) 1 (4) Poft. 123. a. 
R. z. and before the ſtat. 27 H. 8. had diſſeiſed the diſſeiſor of b. 131. b. 
lis feoffees, now the uſe is ſuſpended, and depends in poſſibili- = 1 
ty to be revived by the entry of the feoffees, and yet if he 41, 5 
makes a ſeoffment in fee it is good and ſhall bind, in reſpect 2 Co. 87. 2. 
that the law has conſideration of this poſſibility of the uſe. pen epi way 
3. Quando diverſi defiderantur adtus ad aliquem flatum perfici= 131. b. kv. 3 
adm, plus reſpicit lex actum originalem, when to the perfection 135. 2. 133. b. 
dan eſtate or intereſt, divers acts or things are requiſite, the 2747: b. 
hu has more regard to the original act, quia (e) cujuſque rei po- 136. 
lima pars e/? principium, for that is the fundamental part on (% Co. Lit. 
which all the others are founded. In this caſe at bar 3 things 248. b. 
ae requiſite to the perfection of the intereſt of Eliz. the deviſe 
in which is included the death of the deviſor) and that is the 
fundamental part; the aſſent of the executor, which alſo ap- 
pears alterwards, was given in the caſe ; and the death of the 
irſt deviſee : and therefore this caſe may fitly be reſembled to the 
- of . 3 a man ſeiſed of N in fee, or in fee- 

general, takes a wife, to the perfection of the dower 
P things are requiſite, lawful — and the wel 350.95 "2 
er huſband: for notwithſtanding her huſb. is ſeiſed in fee, and = 9 31. a. | 
n 
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(a) M. 6. E. 2. 
Dower 145. 
(5) 2 Co. 93. a. 
Poſt 99. a. 
Cr. Jac. 333. 
Mo. 53 pl. 154. 
5 Co. 124. a. 
(e) 4 H. 7. e. 24. 
Co. Lit. 262. a. 
326. a. 372. 3. 
3Co. 86. b. 87. a. 
b. 88. a. b. 89.3. 
90. a. b. 77. b 91. 
a. 8 Co. 100. b. 
Co. 140. b. 141. 
105. a. b. 5 Co. 
123. b. 124. a. 
10 Co. 96. a. 
11 Co. 71. a. 
Pal. 255. Goldſ. 
171. Sav. 8,88, 
106. 1 Leon. 77. 
213-2 And.115. 
2Roll. Rep.402, 
500, $01. 1Roll. 
Rep. 163. 3 Bul. 
152. 2 Leon. 53, 
157. 3 Leon. 10, 
227. [ And. 170. 
Poph. 108, 114. 
IInſt. 216. Dyer 
3-pl.1. 72. pl. 3. 
182. pl. 55, 254, 
pl. 104. 19 H. 8. 
6. b. Plo. 360. b. 


9 Co. 104. b. 


7 Co. 32. a. 
Raſtal Fines 8. 
Hob. 334. 

4d) Dy. 72. pl. 3. 

o. Lit. 326. a. 
Moor 53. pl. 154. 
8 Co. 72. b. 
1 Roll. Rep. 91, 
160. 11 Co. 63. a. 
(e) Co. Lit. 221. 
b. Dy. 224. pl. 28. 
Palm. 233. 2Co, 
93-a. Goldſ. 148. 
Wit. ſect. 357. 
Co. Lit. 22 1. a. b. 
(g] Perk, ſect. 
801. Co. Lit. 
221, a, b. 222-4. 
2Co. 59.b. 79. a. 
13H. 7. 23. b. Br. 
Condit. 26, 217. 
44 Aſſ. 26.20H, 
6.34. b. 5 Co. 2 1. a. 


Cr. El. 450, 479. 


2 And, 18. Moor 
542, 453- Poph, 


210, Hutr, 48. 


1 Roll. 547,448. 
3 Co. 29. a. b. 


1 Roll. Rep. 168. 
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the marriage is lawful, yet ſhe has but a poſſibility © 
till the dem of her „ in the * mem * 
has but a poſſibility till the death of the firſt deviſee: and 
therefore in 6 E. 2. (a) Dow. 145. and 19 E. 2. Dower 165 
where it is held, that in a writ of Dower brought by the wiſe, 
a fine levied by the huſband and wife is no bar; and the 
reaſon there given is, becauſe before the death of the huſband 
the wife had no right of aCtion ; and therefore by the rule of 
the court iſſue was taken, that the wife at the time of the fine 
levied had nothing but as wife, And the opinion of Plow. in 
Stowel's caſe (b) 373. a. is as follows: note reader, that in 
my opinion, if the . levies a fine, with proclamations, 
and five years paſs after the proclamations, the wife ſhall not 
be bound to five years after the death of the huſband, but is at 
large, and not touched by the purview of the act of (c) 4 H. j. 
For the purview was againſt thoſe who had right at the time 
of the fine levied, or had future right after upon a cauſe ariſing 
beſore; to which future right wrong was done before the fine, 
or by the fine, &c. but here in caſe of dower, the title is 
accrued all after the fine, /. by the death of the huſband, for 
till the death no title was conſummate : and the other two 
points, /. intermarriage and ſeiſin of the huſband are not of 
any moment without the third, ſo that all the three points are 
but one cauſe aſter the fine. But at this day the ſaid books of 
6 & 19 E. 2. are not held for law: for now no queſtion is 
made, but that if the huſband and wife levy a fine, the wile 
is barred of her dower for two reaſons. 1. Becauſe the inter- 
marriage and ſeiſin are the fundamental cauſes of dower, and 
the death of the huſband but as an execution thereof, 2. All 
thoſe who have eſtate or title, or claim, join in the aſſurance, 
and therefore in ſuch caſe, if the huſband and wife hare 
granted a rent by fine out of the land, or have made a leaſe ior 
years, rendering rent to the huſband and his heirs, and after- 
wards the wife recovers dower, ſhe ſhall hold it charged with 
the rent and with the term, according to the maxim which 
Littleton puts before. And the opinion of Plow. aforeſaid i 
not held for law, as appears in 6 E. 6. (4) Dy. 72. and in 
Damport's caſe in 5 El. (e) 224. Dy. it appears, it was adjudg: 
ed to the contrary in 4 H. 8. and now common experience 
without 5 is againſt it. And (f) Litt. c. Condi 
tions, f. 83. holds, that if feoffee upon condition takes a wife, 
the ſeoffor may enter for the condition (g) broken, and the 
reaſon is, becauſe the law hath principal regard to the original 
and fundamental cauſe ; and yet it may be ſaid, that the " 
of dower is not conſummate till the death of the huſband, a! 
that peradventure the wife may die before the huſband. 80 in 
the caſe at bar, the deviſe and aſſent of the executor, are the 
ginal and fundamental cauſes of the intereſt of Eliz- and the 


death of John Morrice the elder is but a mean to pot 
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fon, but that gives nothing, but all the intereſt accrues 

the deviſe, and is executed by the aſſent of the executor 3 

and therefore as well as in the cafe of dower it may be releaf- 

ed. And Sir Anthony Fitzherbert in his (2) N. B. 98. % F N. B 98. a. 

holds, that if a man levies a fine of land in ancient demeſne Cr. Car. 478, 

xt common law to another, now the lord in ancient demefne 

hall have a writ of diſceit againſt him wo levies the fine, 

and him who is tenant, and thereby lic thall annihiiate the 

fine, and the conuſor ſhall be reſtored to his poſſeſſion and 

and title which he had given by the fine. And therewith 

igtee (5) 21 E. 3 20. b. & (c) 7 H. 4. 44. a. again an opi- (4) Fitz. Diſcelt 

nion, Obiter in (4) 17 E. 3. 31. b. But if the conufor af- 44 

ter the fine releaſes to the conuſee by his deed being in poſſeſ- () Br. Viſeeit 

fon, or by his deed (e) confirms his eſtate in the land, then (4) Fitz. Diſceit 

the opinion of Fitzherbert is, that the conuſee ſhall retain and 37- 

have the land, notwithſtanding the fine is avoided, becauſe (*/ 

this releaſe or confirmation made to him being in poſſeſſion 

makes his eſtate firm and rightful againſt him and his heirs, 

who releaſes or confirms: which opinion was affirmed for 
law by the whole Court in this caſe ; and yet after the 

fine levied, the conuſor had no right in the land, but only a 

poſſibility to have the land again after the fine made void by 

writ of diſceit brought by the lord of whom the land is held. 

And Warburton Juſtice cited (%) Grant's caſe, adjudged in % Leon. 36. 

this Court, Hil. 29. El. rot. 824. where the caſe was, that 3 Leon. 211, 

William Grant ſeiſed of land in fee held in ſocage, by his 446 — 

vill in writing deviſed the land to John Grant ſon of his bro- 1 Leon. 244. 

ther, when he came to the age of 25 years, to have and to Cr. El. 122, 

bold to him and the heirs of his body, and died, having iſſue = 

Chriſtian his daughter and heir, who married William Marſh, — 

who had iſſue John ; and the ſaid John Grant, after the age of 

21 years, and before the age of 25, anno 37 H. 8. levied a 

bne with proclamations, and afterwards he attained to his age 

of 25 years, and had iſſue Margaret, and died: if the eſtate- 

tail in futuro and contingency at the time of the fine levied (+) 3 Co. go. a. 

was barred or not, was the queſtion ; and it was reſolved, Cr. Car. 435. 


that the eſtate-tail was (g) barred, and yet the conuſor had o oy 465 


. Car. 47. 


but a mere poſſibility to have an eſtate tail at the time of the f 
5 ine levied : and that by force of the words of the ſtatute of Hob. 258, 3 :3- 


0) 32 H. 8. c. 36. * All fines levied with proclamations, a 7 — 


a Kc. of any manors, lands, &c. before the time of the fame 3 Loon 13. 
. fine levied in any wiſe entailed to the perſon or pertons fo Moor 115, 
levying the ſame fine, or to any of his or their anceſtors,” 1 


&. and although the ſaid John Grant was not ſeiſed by 1 Bull. 33 


id ; ; 
4 force of the tail at the time of the fine levied, yet by reaſon of Co. Lit. 372. 3, 
1. theſe words (before the fine levied in any wiſe entailed”) an 22 wn 


eltate-tail in futuro is comprehended ; and all that by force B. 


of the ſaid ſtatute, for partes finis nibil habuerunt ; but no 7 Co. 32. a b. 


Vor. V. _ 9 Co. 140. b 
H h judg- 2, Co. _ 


tion and an original inception as is aforeſaid, fo it ought to be 


(a) 1 Roll. Rep. 
21. . 
Firs. Tail 41. 
Br, Tail 16. 
Br, Eftate 22» 
Plow, 35. a. 
F. N. B. 205. h. 
1 Co 120. 3. 
Br. Condit. 119. 
Co. Lit. 20. b. 
25. b. 
(%% x Roll, Rep. 


321. 

Co. Lit. 25. b. 
(c) Co. Lit. 2 ö.. b. 
184. as 


(4) I Roll. Rep. 
321. 

Co, Lit. 22. a. 
28. a. 


(e) H. 4+ 16.b. 
17. a. 

Br. Tail g. 

Br. Eſtate 11. 
Br. Deraign- . 
ment 2. 13. 

8 Co. 87. a. 

5 Co. 8. a. 

(f) 2 Co. 51. b. 
Co. Lit, 343. a. 
Poſtea 51. 4. 


G) 27 E. 3. 
Execution 130. 
25 Al, pl. 7. 
Antea 47. b. 

2 Roll. 405, 


470. 
Co. Lit. 265; b. 
Cr. El, 532. 


judgment was entered. And it was reſolved, that a fut 
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ure right 


or poſſibility which may be releaſed, ought to have a ſounda. 


a neceſſary and common poſſibility, which in Cholmley's caſe 
in the Second Part of my Reports, f. 51. a. b. is called potentia 
propingua, and a poſſibility which depends on the death of 2 
man, has a neceſlary and common intendment ; ſ. neceſſat 

in reſpect that all the ſons of Adam muſt die, flatutum «ft = 
minibus ſemel mori; and common that the death may happen at 
ſuch a time that the contingency may take effect, as in (a) 15 
H. 7. 10 b. If lands be given to a married man and a married 
woman, and to the heirs of their two bodies begotten, it is 
good eſtate-tail, for it is of neceſſity that death will follow, and 
it 1s a common poſſibility that one will die before the other; ſo 
that marriage may follow, but in the ſame caſe there ſhall not 
be a (5) poſſibility upon a poſſibility. And therefore if lands are 
given (c) to a man and two women, there the law will not in- 
tend that he ſhall firſt marry the one, and afterwards ſhe whom 
he ſhall marry ſhall die, and that then he ſhall marry the other; 
and therefore in ſuch caſe they are ſeveral inheritances at the 
beginning. As if lands be given to two men and their wives, 
and to the heirs of their bodies begotten, in that caſe the law 
will not expect ſecond marriages, but they in that caſe ſhall 
have joint eſtates for life, and one huſband and wife ſhall have 
one moiety in tail in common with the other huſband and wife 
of the other moiety, and ſo ſeveral inheritances, and therewith 
agrees 24 a, 29. a. for otherwiſe there would be a poſſibili- 
ty upon a poſſibility. And if (4) a man gives land to huſband 
and wife (now it is an apparent poſſibility that they may hare 
iſſue) and afterwards they are divorced cauſa præcontractus, ſo 
that the poſſibility is diſſolved, the law will never expect a ſe. 
cond marriage, for by the divorce they have but an eſtate of 
freehold; and therewith agrees (e) 4 H. 7.16 & 17. A vo- 
man may enfeoff a married man cauſa matrimonii prælicuti, for 
it is of neceſſity that death will follow, and it is a common 
poſſibility that ihe wiſe of the feoffee will die before the feoffee, 
So in the common cafe of a leaſe for life; (/) the remainder 
to the right heirs of J. S. then alive, the remainder is good tor 
the neceſſary and common intendment. But the caſe at bat 
is ſtronger than any of the other caſes, for it is of necelty 
that J. Morrice the father will die, and it is more than a com- 
mon intendment that he will die within 5000 years, for by 
the civil law /ongi/ſimum vite homin' temp” eſi cent” an': and b 
appears that in our law there is jus proprietatis, poſſeſſion at 


And as to the caſes which have been urged by the Serjeants 
of the other part. 1. As to the releaſe of the conuſee in (2 
27 E. 3. & 25 Afl, it was reſolved, that the books were gos 
law, for there the body is the debtor, and not the land " 
in reſpect of the body, and the land is not charged wid - 
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acht till execution ſued; and therewith agrees Plo. Com. 72. 

in Sir Tho. Pope's caſe ; and therefore the releaſe made by the 

conuſee of all the right in the land, ſhall not bar him of his 

ex2cution. And it was agreed, that the releaſe of the ſon to 

the diſſeiſor of his father in the life of the father is utterly void, 

becauſe the ſon has no right, or foundation, or original incep- 

tion of any right in the life of his father. And the rule put 

in 13 E. 1. and in Bracton, is to be agreed for good law, if it 

de well underſtood, / that he who releaſes has tight, or a found- 

ation, or original inception of a right. And as to (a) Hoe's (a) 5 co. 50, b; 

cc, it was alſo reſolved to be good law, for there the thing Antes 48. a. 

which ſhould be releaſed, was utterly uncertain at the time of Moor 469. 

the releaſe made; for he who becomes bail in the King's — 196. 

Bench, is not bound in any certain ſum, nor doth any certain-, Co. Lit. 265. b. 

ty thereof appear till judgment given againſt the defendant, and os 200 ERS 

therefore for the uncertainty of the thiug that ſhould be re- 0 gre 

leaſed, the releaſe of all actions, duties, and demands cannot 2 Bulſt.231,286, 

diſcharge it. It was further reſolved, that when there is in- Fu 13. 

certainty in the perſon, no releaſe can be made; and therefore 

if aleaie for life be made, the (b) remainder to the right heirs (3) co. Lit. 343. 

of J. S. and the leſſee is difſeiſed, and the eldeſt fon of J. 8. #2 Co. 57. by 

releaſes to the difſeiſor, and afterwards J. S. dies, the releaſe e 30. b. 

is void; for it is incertain whether he would be right heir at 

the time of the death of his father, And in 17 EI. this caſe 

was moved at bar in the King's Bench: a man made a leaſe ye, 85. 

o huſband and wife for 21 years, the remainder to the (e) ſur- , , 

viror of them for 21 years, and the huſband granted over this 4 TIES 
; Þ . + 344» 

term; and it was held by Wray Ch. Juſtice and totam curiam, 2 Roll. 48. 

that the grant was void for the incertainty of the perſon, for Pop. 5: 

although all chattels real which belong to the wife the huſband 88 125. 

may diſpoſe of; yet in this caſe neither the huſband nor the Cr. El. — 

vile has any thing till the ſurvivor. And in the Regiſt. Ori- gn) 

ginal (d) 239. b. there is a Formedon hrought on a gift in (4) ein 

ſuch form, R. dedit V. & F. uxori cjus & hæredibus de cor pere 

allerius :pſorum M. & F. qui diutius viveret exeuntibus, et quad 

poſt mortem MW. et F. præfato T. filio et heredi ejujd* . gui 

fred” J. ſupervixit deſcendere debet, &c. So that the gift was 

o the huſband and wiie, and tothe heirs of the body of the ſur- 

mor of them: in which caſe as to the eſtate- tail, there is an 

uncertamty in the perſon ; and cherefore if they make a leaſe 

for 21 years, obſerving all the circumſtances required by the () , co, xx6.b 

ature of 32 H. 8. yet that leaſe ſhall not bind the iſſue; for, 4 Leon. 133% 

for the incertainty of the perſon of the ſurvivor, the eſtate» 279: 

ta was not veſted, And theſe caſes in my Reports (e) Al- Of Lay nokta 

beny's caſe, (/ Digg's caſc, (g) Rawlins caſe, (5) Ma- (g)4 Co. 52. . 

jowe's caſe, the Rector of (i) Chedington's caſe, and (4) Al. (4) Co. 146. 

wem 's caſe, were affirmed for good law in the argument of 7 N * 

this caſ * gfe ac S * (i) Co. 153. a. 

dus cate, and cited to prove the reaſon of this rule in the cale Meor 478. 

at bar, (4) s Co. 1 5, b. 
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4. If the ſaid Eliz. had died before the firſt deviſee, the ex. 
ecutors or adminiſtrators of the ſaid Eliz. would have had the 
reſidue of the (a) ſaid term after the death of the firſt deviſee 
as appears in the ſaid caſe of (5) Weldon in Plo. Com. which 
is a great proof that Elizabeth herſelf might have releaſed ſuch 
intereſt, which by her death might come to her executors or 
adminiſtrators, But words make a plea; for if I am difſeiſed, 
and I releafe all actions to the diſſeiſor, and afterwards the 
diſſeiſor dies, I notwithſtanding the releaſe ſhall have a writ 
of entry in the per and cui againſt the heir and diſſeiſor, for 
this action was not in e at the time of the releaſe made, and 
(e) adio nihil alliud eft quam jus profequendi in judic' qued ſibi 
debetur, and the ſaid writ of entry was not maintainable at the 
time of the releaſe, no more than if I had died, my heir ſhould 
not be barred by the ſaid releaſe to have a writ of entry fur 
deſſeiſin againſt the diſſeiſor, upon a diſſeiſin done to me. Vid 
22 H. 6. 1. If one bails goods to another and afterwards the 
bailor releaſes to the bailee all actions, the bailee dies, in a 
writ of Detinue brought againſt his executors, tbey ſhall not 
take advantage of the ſaid releaſe, for that determined by the 
death of the bailee, and the action given againſt the executors, 
*% a new action (although of the ſame nature) grounded on 
their own detainer. 

5. The legacy or deviſe to Elizabeth is in / and preſent, 
although the intereſt is in futuro; and therefore the legacy cr 
deviſe may be diſcharged, and by conſequence the intereſt it- 
ſelf; for (4) qui deſtruit medium deſiruit finem : and therefore 
zt one deviſe to one 201. when he comes to the age of 24 
Jrarh and dies, the legatee after the age of 21 years may te- 

caſe this legacy and deviſe; and although aſterwards he at- 
tains to the age of 24 he ſhall be barred thereof, and yet by a 
releaſe of all ſuits and demands it is not releaſed. As if a 
man by indenture - covenants to do a future act, and beſore 
the covenant brokeh, the covenantee releafes all actions, 
quarrels, and demands, and aſterwards the covenant is bro- 
ken, the ſaid (e) releafe is no bar in an action of covenant, 
becauſe the covenant was to be performed in future; but 
a releaſe of all covenants had been a good bar, for the co- 
venant was in «ſe et præſenti; and therewith agrees 35 Ul. 
8. Dyer 57. and (g) 4 El. in Bendloe's Reports, which 
caſe is Cited at large in Hoe's caſe aforefaid. So in the cal 
at bar the deviſe is in præſenti, although the performance 
thereof be in futuro, & gui evertit cauſam evertit cauſa» 
tum futurum, So De bonis et catallis felonum et fugilito. 
rum, &c. the inheritance is in eſſe, although the accident be 
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& the Chief Juſtice ſaid, that although no afſent had been 
viven to the legacy, yet foraſmuch as Elizabeth claimed by ex- 
ecutory deviſe, ſhe might in the life of the firſt deviſee have 
releaſed the deviſe and legacy. ide (a) Middleton's cafe in 
the Fifth Part of my Reports, that executors before probate 
may releaſe a debt, becauſe although they cannot have an aCtion, 
yet the intereſt of the action is in them, which they may re- 
eaſe. : 
| 6. It would be inconvenient that ſuch manner of perpe- 
tuity ſhould be made of a chatcel, when of an inheritance nei - 
ther by act executed by the conmon law, nor by limitation of 
an uſe, nor by deviſes in laſt wills, any (6) perpetuity can be 
eſtabliſhed. And if it ſhould be allowed, it would be the 
cauſe of contentions, ſuits, and other inconveniences. And 
it was obſerved, that theſe leaſes for ſo many hundred and 
thouſands of years, (which were made in truth to (c) deceive 
and defeat the King or other lords of their wards or other 
lawful duties) are many times unfortunate, and ſubject to be 
loſt by outlawry or other forfeitures ; and if the owner thereof 
dies inteſtate, the ordinary (hall grant adminiſtration, where- 
by women will loſe their dowers, men their tenancies by the 
courtely, and many other inconveniences, in ſubverſion of 
the common law, will from thence enſue ; and therefore it 
would be of all others moſt dangerous to make a perpetuity of 
them, | | 

And the Chief Juſtice concluded his argument, as to the 
qt point, with a judgment in this Court. Trin. 28 El. 

ot. 1974 (1674.) between (4) Hammington adminiſtrator 
of Iſabel Oram plaintiff, and Rudyard and Mary his wite ad- 
miniſtrator of Lawrence Kidwell, in debt on bond made by 
Lawrence Kidwell to the ſaid Iſabel ; which bond was made 
for performance of covenants in an indenture betwixt Law- 
rence Kidwell and the ſaid Iſabel: and the cafe was ſuch ; 
William Hammington poſſeſſed of a houſe in London called 
Hide's Houſe for 31 years, by his will deviſed the profits 
thereof to the ſaid Iſabel, during the time that ſhe ſhould 
continue ſole and a widow, and aſterwards he deviſed the 
term to Reynold his ſon, and died, 1 Mar. Iſabel by the aſ- 
lent of the executor entered, and purchaſed the ſaid houſe 
in fee, and the ſaid Lawrence Kidwell bargained and 
fold by the ſaid indenture, the ſaid houſe to the ſaid Iſabel in 
ee, and covenanted, that the houſe at the time of the aſſurance 
ſhould be clearly diſcharged of all former bargains, ſales, titles, 
rights, and all other charges. The defendant pleaded covenants 
performed. The plaintiff aſſigned for breach the ſaid deviſe to 
label, and afterwards to Reynold as aforeſaid; and that after the 
H h 3 ſaid 


32 


(a) 5 Co. 28. a, 
Raym. 481. 
Co. Lit. 292, b. 


The 6th reaſon, 


( Cr. Car. 249, 


(Y. Lit.g6., 


4d) 1 Leon. 92. 
Owen 6. 

1 And. 162. 
Gould. 595 6 5. 


Moor 249, 739 
2 Sid, 167. 


Moor 75% 


be forfeited; and judgment was given for the plaintiff which 
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extend to it: but it was reſolved, that the ſaid covenant did 
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ſaid indenture, Iſabel had married Oram ; whereupon Rey. 
nold entered, upon which the defendant demurred. And in 
this caſe four points were reſolved. . That the faid exccuto- 
ry deviſe to Reynold was good. 2. Although the whole term 
was in Iſabel guoſgue, &c. ſo that by the purchaſe of the fee- 
ſimple, the intereſt of Iſabel was extinct; yet that did not de- 
feat the executory intereſt of Reynold, but that after the mar- 
riage of Iſabel, and not before, he might enter. 3. It was 
reſolved, that Reynold could not grant his intereſt over, as 
long as Iſabel was ſole. 4. The great difficulty of the caſe 
was, foraſmuch as the ſaid Reynold at the time of the ſaid co- 
venant had but a poſſibility, that the ſaid covenant did not 
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extend to it, and to this purpoſe had eſſence, and alſo might 


judgment ſtrongly proves that it might be releaſed. 

The ſecond queſtion was moved, admitting the releaſe to 
the firſt deviſee to be ſufficient to extinguiſh the claim and fu- 
ture intereſt of the ſaid Elizabeth, if it would amend the eſtate 
of J. Morrice the elder, who has the entire term in him, 
if he lived ſo long, or if by his death the leſſors might enter. 
And it was reſolved, that the ſaid releaſe had conſolidated 
and perfected the eſtate of the ſaid J. Morrice, that whereas it 
was determinable before by his death, now he has the whole 
term, during the reſidue of it, in him abſolutely. But this 
point is over-ruted before in the ſecond reaſon in the report of 
the caſe; in (a) 4 E. 6. it was ſaid, that laxare is properly 
to ſet priſoners in fetters at liberty; and relaxarc is to do it 
quickly, and metaphorice, relaxare 1s to ſet at liberty fettered 
eſtates and intereſts, and to make them free and abſolute. 

The third queſtion that was moved in this cafe, whether 
there appears any aſſent or agreement of the executor in this 
caſe to take the ſaid houſe, &c. by force of the deviſe. For it 
was agreed per omnes, as it has been ſaid before, that firſt he 
ſhall take it as executor. And it was reſolved, that when 
Wm. Taylor and Elizabeth his wife per Fac ſuum, ad ſpe- 
cialem in/tantiam et requiſitionem prædił Fohan” Morrice ſenioris 
(who was executor) relaxaverunt, Ec. that amounted to an al- 
ſent, for two reaſons ; one, becauſe he requeſted it, which im- 
plies an aſſent. 2. He accepted it, and that likewiſe implies 
an aſſent, (b) non enim refert an quis aſſenſum ſuum pravei vere 
bis, an rebus ipſis et faftis, as 44 E. 3. Fines 37. and Lit. 
Cap. Attornment. If the huſband accepts a grant of the fe- 
verſion, &c. it amounts to an attornment; and in (e) 37 H. 
6. 17. b. he who has intereſſe termini, ſc, a future * | 
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cannot by expreſs words ſurrender it ; but an acceptance 
of a new leaſe will merge it. And in 7 E. 3. 50. b. the 
lord demanded a heriot, and the heir delivered a beaſt, in 
which he himſelf had property in his own right to the lord, 
it amounted to a gift. And afterwards in this term judg- 
ment was given and entered, gued querens nihil capiat per 
frre, Se. \ ( ; 7 N 
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The Caſe of the Chancellor, 
Maſters and Scholars of the 
Univerſity of OxFoRD. 


Trin. 11 Jacobi 1. 


HE Chancellor, Mafters, and Scholars of the unirer- 

ſity of Oxford, brought a Pare impedit againſt Richard 

Bithop of Coventry and Litchfield, Edward Baſſet, Gent. and 

Hugh Meare Clerk, to preſent to the church of Draicot in the 

Moor, in the county of Stafford; and declared, that one John 

Praicot, Eſq. was ſeiſed of the manor of Draicot in the county 

aforeſaid, to which the advowſon of the church of Draicot was 

Moor $36, appendaut in fee, and by his deed granted the next avoidance 
iy Tag © 5* of the ſaid church to one George Eyre, and afterwards the 
Hob. 73, 126, faid John Draicot died: after whoſe death the manor with the 
226, 227. advowſon deſcended to one John Draicot, Eſq. couſin and 
8 heir of the ſaid John Draicot, /c. fon and heir of Philip 
1 Roll. Red) 108. Draicot, ſon and heir to John Draicot the grandfather ; and 
Latch. 172,177. further declared, that by an act of Parliament in the (a) third 
- N 159. year of our Lord the King that now is, it was ordained by au- 
Jerk Chan, thority of Parliament, that the Juſtices of aſſiſe and gaol- deli- 
1. 59. very, and Juſtices of Peace at their ſeſſions, ſhould have au- 
er, — aha thority by force of that act to enquire, hear, and determine 
Dalt. Juſt. c. $1, Of all recuſancies and offences, as well for not receiving the 
Godb. 216, ſacrament according to the true intent of the ſame law, as for 
Lena e not repairing to church, according to the true intent of former 
567, 568, 0 laws, in ſuch manner and ſorm as Juſtices of aſſiſe and 
gaol-deliyery might do by the former laws, in caſe of 
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ecuſancy for not repairing to church: and alſo ſhould have 

wer at the aſſizes and general gaol-deliveries, and at the 
Cons, in which any indictment againſt any perſon either 
© not repairing to church according to the former laws, or 
or not receiving the ſacrament according to the ſame law, 
hould be taken, ſhould make proclamat. by which it ſhould 
e commanded that the body of every ſuch offender ſhould be 
{rendered to the Sheriff of the ſame county, &c. before the 
gert aſizes and general gaol-delivery, or before the next gene- 
al or quarter ſeſſions reſpectively to be held for the county, 
limit, diviſion, or liberty: and if ſuch offender ſhould not 
pear, that then upon the recording of 7 ſuch default, it 
fhould be as ſufficient a conviction in law of the ſaid offence 
of which ſuch perſon ſhould be indicted as is aforeſaid, as if 
he had been convicted by verdict. And where by another 
ft at the ſame Parliament it is enacted, that every perſon 
that then after ſhould be a popiſh recuſant convict, during the 
the time that he ſhould remain a recuſant, after the end of 
he ſeſſion of the ſaid Parliament, ſhould be diſabled to pre- 
ſent to any benefice with cure or without cure, prebend or 
Hing exccleſiaſtical, or to confer or nominate to any free- 
{chool, hoſpital, or donative whatſoever ; and from the be- 
cinning of the ſame Parliament ſhould be alſo diſabled to 


tecleſiaſtical, and that the Chancellor, Mafter, and Scholars 


rod, ſhould have the preſentation, nomination, and colla- 
tion to every ſuch benefice, prebend, or eccleſiaſtical living, 
{hool, hoſpital, and donative, lying or being in the coun- 
ties of Oxford, Kent, Middleſex, Suſſex, Surrey, Southamp- 
ton, Berks, Bucks, Glouceſter, Worceſter, Stafford, War- 
wick, Wiltſhire, Somerſct, Devon, and Cornwall, &c. 
which became void during ſuch time as the patron of them 
ſhould remain recuſaut convict, as is aforeſaid, as by the ſaid 
d amongſt other things more fully appears. And the ſaid J. 
D:aicot the ſon, of the manor aforeſaid, to which, &c. ſo 
being ſeiſed, at the aſſizes and general gaol delivery for the 
county of Stafford, held at Stafford within the ſaid county 
lie 29 day of March in the 8th year of the reign of the K. that 
now is, was indicted as well for not receiving the ſacrament as 
fornot repairing to church, &c. for three months, and then 
ws proclaimed according to the ſtatutes thereof made : and 
that he at the next aſſizes held 16 die Augn/ii anno 8 ſu- 
padiflo, made default, and did not ſurrender his body 
othe Sheriff; by which the ſaid John Draicot became a 
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popiſh recuſant convict, and the ſaid John Draicot of the 
manor aforeſaid, to which, &c. ſo being ſeized as aforeſaid 
the ſaid church became void by the death of the ſaid john 
Eyre, and yet is void, and ed ratione it belonged to the ſaid 
Chancellor, Maſters, and Scholars to preſent, and the defen- 
dants diſturbed them, &c. The Biſhop pleaded, he did not 
dilturb them, &c. Edward Baſſet pleaded, that the ſaid 
John Draicot the ſon, before the ſaid conviction of the (aid 
John, being ſeiſed of the ſaid manor to which, &c. fe. 20 
9 8 ſupradif?”, by his deed granted to the ſaid Edward 

aſſet the (a) next avoidance of the ſaid church, after which 
ou the church became void by the death of the ſaid George 

yre; wherefore he preſented the ſaid Hugh Meare, who on 
his preſentment was admitted and inſtituted, &c. the ſaid 
Hugh Meare pleaded, that John Draicot the couſin was ſeiſed 
of the advowſon aforeſaid in fee as in groſs, and confeſſed the 
preſentment of George Eyre, and pleaded that the ſaid John 
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next avoidance of the ſaid church to the ſaid Edward Baſſet, 
and that the church became void by the death of the faid 
George Eyre, wherefore he preſented, &c. the ſaid Hugh 
Meare, &c. abſque hoc quod advocatio pred” pertin ad pret' 
manerium de Draicot, &c. The plaintiff, as to the plea of 
the Ordinary prayed a writ to the Biſhop, ſed ceſſet executis, 
&c. And as to the plea of the ſaid Edward, the plaintif 
demurred in law. And as to the plea of the faid Hugh, the 
plaintiff replied, Duod advocatio eccliſia præd' pertin' ad mane- 
rium prædictum, et hoc petit quod inquiratur per patriam ; et 
præd Hugo ſimiliter. Upon the (b) demurrer upon the plea 
of the ſaid Edward, four matters in law were moved. 1. For- 
aſmuch as the ſaid John Draicot the ſon was not a recuſant 
convict at the time of the grant of the ſaid avoidance to the 
ſaid Edward Baſſet, if the grant be made void by the faid 
ſtatute of (c) 3 Regis Jacobi? 2. If this grant being made after 
the indictment, if it were not covin apparent, and if ſuch 
grants ſhould be allowed, to what purpoſe would the claule of 
the ſaid ſtatute concerning them ſerve ? 3. Foraſmuch as the 
ſaid act gives the benefit to preſent to the ſaid church to the 
Chancellor and Scholars of the univerſity of Oxford, and they 
have brought this action by the name of Chancellor, Maiters, 
and Scholars of the univerſity of Oxford, which ſhall be in- 
tended their true name of incorporation, if they ſhould tall 
any benefit of the ſaid act by reaſon of the ſaid miſnomer : 
4. Foraſmuch as the plaintiffs have not averred, that at the 
time of the avoidance of the church, 'the ſaid John Draicot 
continued and remained a popiſh recuſant, if that ſhould be 
intended ? 


it w d by the counſel of the faid 
As to the firſt, it was argued by the counſe Edward 
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danch of the ſtatute, no perſon is diſabled to grant the next 
noidance, but he who is a popiſh recuſant convict; and 
herefore the words are, © every perſon or perſons that is or 
« ſhall be a popiſh recuſant convict.” 2. He ſhall be diſabled 
ut only during the time that he remains a recuſant; for the 
words are, “ during the time that he ſhall be or remain a 
« recuſant, ſhall be diſabled to grant any avoidance :” and 
cauſe at the time of this grant he was not a recuſant con- 
it, but only indicted, for that reaſon he is not ſuch a recu- 
ant as is deſcribed to be diſabled by the ſaid act; and by con- 
kquence the ſaid grant is good. Alſo it would be miſchiev- 
(os if another conſtruction ſhould be made; for ſuppoſe, that 
me ſeiſed of an advowſon in fee reſorts and repairs to church, 
cording to the laws in ſuch caſe eſtabliſhed, and for good 
conſideration grants the next avoidance, and many years after 
becomes a popiſh recuſant, and is thereof convicted, ic would 
te hard that this grant ſhould be avoided, for (a) nemo tenetur 
fvinare, and it is not poſſible that the grantee ſhould have 
freknowledge of it, which is merely a future contingent ; 
nd it would be alſo againſt reaſon, that a man by his ubſe 

quent offence ſhould take away a lawful intereſt veſted by his 


But it was reſolved, per totam curiam, that this act had diſ- 
bled the ſaid John Draicot the ſon to make this grant, by the 
apreſs words of the act, which will the clearer appear, if the 
material words of the act as to this caſe be ſingled by them- 
klves in this manner; Every perſon that ſhai! be a pepiſh 
« recuſant convict, during the time that he ſhall be or remain 
« a recuſant, ſhall be diſabled from the beginning of this pre- 
« ſent ſeſſion of Parliament to grant any avoidance ;* and 
the faid J. Draicot is within all theſe words; for, 1. Where 
the words are, * every perſon that ſhall be a popiſh recuiant 
* convict,” within which words it appears that John Draicot 
z. 2. The diſability is temporary, /c. during the time of 
recuſancy. 3. From what time he ſhall be diſabled, /c. from 
tie beginning of this ſeſſion of Parliament: ſo that as long as 
be remains a recuſant convict, he ſhall be diſabled to make a 
rant of the next avoidance from the beginning of the ſeſſion 
of the Parliament, et (6) ſumma ratio eft que pro religione fa- 
it: and ſuch retroſpect divers acts of Parliament have 
tad, ad allowed by divers judgments; and therefore it is 
ated in Plow, Com. inter Stradling and Morgan, f. 207. a. 
hat where the ſtatute of (c) 31 H. 8. cap. 13. enacts, 


own grant, upon good conſideration veſted in a ſtranger. 5 


that the King ſhall have all the poſſeſſions of the 
abbeys 
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able to the Queen for any office or charge, &c. which he then 
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abbeys that then were, and afterwards ſhould come into his 
hands by ſurrender, &c. in the ſame ſtate as they then were: 
it has been adjudged, as it is there faid, that if any college 
after that ſtatute makes a leaſe for years, and. the fame college 
three or four years after ſurrenders to the King, their former 
leaſe made before the ſurrender ſhall be void ; for the King 


ſhall have the poſſeſſions in the ſame ſtate as then, c. at the h 
time of the act of 31 H. 8. they were, and then they were bl 
diſcharged and free from any ſuch leaſe: and therewith agrees be |; 
Mich 6 & 7 Eliz. Dyer 231. (4) The Abbot of Ramſey k 
with the aſſent of his convent late patrons of Upwell in the bats 
county of Northampton in Aug. 31 H. 8. which was after the Curt 
ſtatute of 31 H. 8. of monaſteries, which began 28 Aprilis JI difal 
H. 8. granted the next avoidance of the faid church to Sir Ed, Kt 


Montague, Knt. late Chief Juſtice of the Common Pleas; 
and afterwards in November following, the Abbot and Con- 
vent ſurrendered to the King, &c. The intereſt of the next 
avoidance was by meſne aſſignments conveyed to one Leeds, 
againſt whom Beaupree the patentee of the fee ſimple by King 
E. 6. brought a Quare impeait againſt the Biſhop and Incum- 
bent, and by pleading to rejoinder, the caſe aforeſaid ap- 
peared, and in the rejoinder the ſaving in the faid act ap- 
peared, with ſuch averment, that the Laid Leeds non 9ſt, nec 
uit, nec efſe intelligi poteſt aliquis talis perſona que per, ſiue in 
actu preditta excipitur; and by the opinion of all the Jultices, 
the grant was void againſt the King, and fo adjudged ; and 
the ſaving cannot extend to ſuch future intereſts, but extends 
only to intereſts in % and the record of this plea began 
Paſch. 5 Elix. Rot. 129. in Communt Banco; and yet in the 
ſame caſe all the taid objections which have been made in the 
caſe at bar, might have been made in the ſaid caſe of Beau- 
ree. Allo it is enacted by the ſtatute of (5) 13 Eliz. c. 4. 
that all lands, &c. of every treaſurer, &c. or perſon account- 


had, or afterward ſhould have, * ſhall be liable, &c. in like 
« and in as large and beneficial manner, to all intents and 
« purpoſes, as if the ſame treaſurer had, the day he became 
« firſt officer or accountant, ſtood bound by writing ob- 
ce ligatory, having the effect of a ſtatute-ſtaple to her 
& Majeſty.” And in anne 35 Eliz. it was reſolved in the 
caſe of Sir Chriſtopher Hatton late Chancellor of Eng- 
land, who became ſuch officer to the Queen aun 


20 of her teign, that if ſuch officer accounts 2 
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1 truly with the Queeen, and owes her nothing, and anne 
nof her reign being in ſuch good cafe purchaſes lands, and 
i the fame year conveys or leaſes them to others bona fide upon 
and true conſideration ; and afterwards anne 32 Eliz. 
y reaſon of the ſaid office he becomes in arrearages upon his 
count for four or five years, which is long time after his con- 
nce or leaſe ; that yet the land fo (a) conveyed or leaſed, (% Moor 127, 
Gall be liable to theſe arrearages by reaſon of the retroſpect of 
he ſaid words (as if the fame treaſurer, &c, bad the day he 
tcame firſt officer, &c. ſtood bound, &c.) So in the caſe at 
ar, after that the ſaid J. Draicot was a popiſh recuſant convict, 
during the time that he remains a recuſant, he now ſhall be 
lifabled to grant any next avoidance, by the retroſpect of the 
i after the beginning of the ſaid ſeſſion of Parliament, and 
de makers of the act intended to inflict greater diſability upon 
hem who became popiſh recuſants, after the damnable and 
amned powder treaſon, than before. 
As to the ſecond, it was reſolved, that (5) covin ſhall never (4) Cro. Elis. 
e intended or preſumed in law, if it be not expreſsly averred, A 
quia odioſa & inhoneſta non ſunt in lege preſumenda, & in fatto . 
qud ſe habet ad bonum & malum, magis de bono quam de malo Cro. Car. 550. 
weſumendum eft, and ſo it was adjudged in the cafe of (e) Me- Jenes 20, 
nel Littleton, Trin. 10 Fac. in this court, where the caſe 5 : 
ws; that Elizabeth Tirer executrix of the will of Thomas (e) 1 Brown. 36. 
Tirer, brought an action of treſpaſs vi & armis againſt Meriel — 187. 
Litleton and John Daunſer, ot an ox price 61. at Hagley in — 
de county of Worceſter, 20 Oclob. 7 Fac. Se. The defen- 
tants pleaded not guilty ; and the jurors found a ſpecial ver- 
Gt, that one Thomas Tirer was ſeiſed in fee of eighty acres 
Aland in Bagley, and held them of John Littleton, Eig. ut 
& manerio ſuo de Hagley in the ſaid county by fealty, and the 
rent of 38. 1 d. ob. ſect cur; et reddend optimum animal cujuſ- 
lbet tenentis in ou ſimplici poſt mortem ejuſdem tenentts pro he- 
tutte, of which manor the ſaid Meriel Littleton was tenant 
kr life at the time of the death of the ſaid Thomas Tirer, 
and the ſaid Tho. Tirer being ſo ſeiſed 16 die Auguſti, anno 
42 Elix. by his deed in conſideration of fatherly affection to 
John his fon and heir apparent, and in conſideration of a 
marriage to be had and ſolemnized betwixt the ſaid John 
Iirer and one Joyce Grove, and for the advancement of the 
aid John did enfeoff the ſaid John Tirerof the ſaid 80 acres 
"land, to have and to hold to him and his heirs, to the uſe 
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of him and his heirs; by force whereof the ſaid John wag 
thereof ſeiſed in his demeſne as of fee, and ſo ſeiſed the ſaid 
16 Day of Aug. an. 42 ejuſdem nup Reg. by his deed indented 
to the intent that the ſaid Joyce ſhould not be endowed dur. 
ing the life of the ſaid Thomas, re-demiſed the ſaid 80 acres 
of land to the ſaid T homas for 40 years, if the ſaid Thomas 
ſhould ſo long live: and that the firſt day of Sept. following 
the marriage betwixt the ſaid John and Joyce was ſolemnized 
and after the ſaid feoffment the ſaid J. Titer, did ſuit at thel ya 
court of the ſaid John Littleton lord of the ſaid manor; and f 
that after the feoffment, Thomas paid the rent for the ſaid 0 el 
acres of land; and afterwards T. Titer, 30 Funi 7 2 and 


died, being poſſeſſed of the ſaid ox, which was the beſt 


beaſt which he had, and that the defendants took the! "* 
ox pro heriotto poſt mortem præd T. Tirer, as due for the vit 
ſaid tenements, and the jury further found the ſtatute lah 
of (a) 13. Eliz. for avoiding and aboliſhing of feigned, co- fout 
venous, and fraudulent feoffments, gifts, &c. as well of land; A "* 
and tenements, as of goods and chattels ; which feoffments, ſo) 
gifts, &c. are deviſed and contrived of malice, fraud, &c. to me 
the intent to delay, hinder, or defraud creditors and others die 
of their juſt and lawful actions, ſuits, debts, &c. beriots, by 
mortuaries, and reliefs, &c. and therefore it is enacted by (1 
the ſaid act, that all feoffments, gifts, &c. of lands, tene. ſh 
ments, and hereditaments, goods, and chattels, &c. to be ter 
made to any intent or purpoſe before declared and expreiſed, 9 
ſhall be adjudged and taken (as againſt the creditor or other le 
perfon ſo defrauded and grieved) to be clearly and utterly void be 
and of none effect, &c. And if upon the whole matter the 0 
ſaid Meriel and J. Daunſer are guilty, then they find them bi 
guilty, and aſſeſs damages to 5 l. and coſts 6d, &c. And this be 
caſe was argued at the bar; and Trin, 10 Fac. it was argued 0 


at the bench, and it was unanimouſly refolved, that fotaſ- 
much as no (5) fraud is found by the jury, the court would 
not adjudge the ſaid feoffment to be fraudulent; and although 
the jury have found circumitances and preſumptions to incite 
the jury to find fraud, yet it is but evidence to the jury, aud 
not any matter upon which the court could adjudge fraud; 
and the oſſice of jurors is to adjudge upon their evidence con- 
cerning matter of fact, and thereupon to give their veididh 
and not to leave matter of evidence to the the court to adjudge, 
which does not belong to them. And therefore the Chict 
Juſtice held, that if A. brings an action on the caſe againſt 
B. upon trover (e) and converſion of plate, jewels, &c. and 
the defendant pleads not guilty, now it is good evidence pH 


defendant to deliver them, and he refuſed, and therefore ſhall 
be preſumed that he has converted them to his uſe, But y« > 
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« but evidence; and if it be found by ſpecial verdict (a) in 
© caſe, that the plaintiff requeſted them of the defendant 
nd he refuſed, it is not a matter upon which the court can 
judge an converſion : for the“ converſion ought to alter the 
Aion of detinue to a treſpaſs upon the caſe, which a de- 
al cannot do in law; for in every action of detinue 
here is alledged in the declaration a requeſt and refu- 
{, yet it is good evidence, as has been ſaid, and fo has 
always been allowed to prove a converſion, that the plain- 
if demanded the goods, and the defendant refuſed to 
ieliver them. 2. The ſtatute ſays, to defraud creditors 
nd others of their juſt debts, heriots, &c. and the jury 
have not found, that the ſaid feoffment was made to defraud 
the lord of his heriot, and ſo they have not found the cafe 
within the ſtatute. 3. It the ſon had died in the life of the 
ther, the lord ſhould have a heriot after his death. 4. It is 
fund, that the intent of the feoffment and re- demiſe for years 
made before the marriage, was to the intent that the ſaid 
ſoyce ſhould not be endowed during the father's life, but that 
mer his death ſhe ſhould be endowed, although the fon had 
died in the life of the father : which feoftment being found 
by the jury to be made in conſideration of marriage, and to 
this particular intent concerning the dower of the ſon's wife, 
ſhall not be by conſtruction of law extended to any other in- 
ent. And thereupon the Ch. Juſt. put the caſe in Mich. (5) 
& 10 El. the King's tenant in capite, his ſon and heit appa- 
rent of ſeven years, is indebted to divers, and is ſued for his 
lebts in divers courts, and fearing the hindrance and impo- 
reriſhment of himſelf, his wife and children, by extent of 
lis lands, &c. for execution of the {aid debts enfeoffs divers 
perſons, ſub conditione, that when he or his heirs ſhall pay to 
the fcoffees 301. that then they ſhall make ſuch feoffments, 
and to ſuch uſes as he or his heirs ſhall limit or appoint, or 
ftherwiſe the feoffment ſhall be void, &c. and this feoffment 
and intent is found by Mandamus returned in the Chancery, 


„ Sc. de cuſtod' hered' vel terrar* : and although this feoff- 
ment was found to be made by fraud and covin (which is 
aways unlawful) yet foraſmuch as the fraud was to one parti- 
(ular intent, ſc. to deſraud creditors, it ſhall not be extended 
0 any other fraud, /c. to defraud the K. of his ward, although 
in truth and by the event, by this feofment the King was de- 
lated of the wardſhip of the body and land, and ſo was it re- 
ſolved and decreed in the Court of Wards; a fortiort when it is 
lound that this ſeoſfment in the caſe of Meriel Littleton was 
in conſideration of marriage, and of advancement of his ſon, 
ud that the ſon's wife ſhould be endowed againſt the r 
925 all 
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parliament or in a will is ſuch, that the true corporation in- 


other corporation although the right name of the corporation 
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and not againſt. the other, all which are lawful conſiderations A 
the court ſhall not extend it to an unlawful intent, nor adjudge tak 
upon the whole matter found in that caſe, that the ſeoffment e 
was made to any other intent than is found by the jury. the 
As to the third objection in the cafe at bar, it was refolye ut 
and anſwered three ways. 1. An act of Parliament, mif. n 


nomer of a corporation, when the expreſs intention appears, 
ſhall not avoid the act no more than in a will, for Parliament; 
teſlament', et arbitramentum, are to be taken according to the 
minds and intentions of thoſe who are parties to them: And 
therefore when the deſcription of a corporation in an act o 


tended is apparent, and it is impoſſible to be intended of any 


(which is requiſite to be expreſſed in grants and deeds) is not 
preciſely followed, yet the act of Parliament and will ſhall 
take effect. And therefore in (a) 21 R. 2. Deviſe 27. where 
one deviſed certain tenements in London for life, the re- 
mainder over cccleſiæ Sancti Andreæ de Holb it is adjudged 
there, that this deviſe is good to the corporation of the Parſon 
of the church of St. Andrew in Holborn, and his ſucceſſors; 
for ſuch deſcription was ſufficient in a will to expreſs the Par- 
ſon of the church and his ſucceſſors : part ratione, if a deviſe 
be made to the univerſity of Oxford, or to the city of Lon- 
don, or to (b) Trinity college in Cambrigge, &c. ſuch a de. 
viſe is good, and therein the true namc of the corporation 
ſhall be implied; for by theſe deſcriptions the meaning 
of the deviſor is apparent, that the incorporate body of every 
of them ſhall take. So here, when the Parliament gives the 
benefice to the Chancellor and Scholars of Oxford and their 
ſucceſſors, this deſcription is ſufficient to expreſs the meaning 
of the makers of the act, that the corporation of the univerſiij 
of Oxford which has a Chancellor and Scholars, ſhall take it, 
and no other corporation can take it. 2. The record is well, 
for the act is pleaded as if the benefice had been given by 
the ſaid act expreſsly (as it is implied in law) to the Chancel. 
lor, Maſters, and Scholars; and the defendant has demurred 
in law thereupon, and ſo confeſſed it. 3. This clauſe which 
gives this benefice to the univerſity of Oxford is a (c) private 
clauſe; whereof the Judges without pleading of it canudt 
take notice, and therefore now the Judges ought to take it 3 
it is pleaded, | 

As tothe 4th objection, inſpecto records, it appears that the 
plaintiffs have averred this feoffment, for after that they have 
alledged, that the ſaid J. Draicot the ſon was papalis recujani 
convictus, they have ſaid, ac pred* J. Draicet de manerio pr 
cum pertin ad quod, c. in forma pred” ſeiſit exiſten el papalis re. 
cuſans convi&? in forms predit? exiftens et remanens et eceliſia 2 
dif? vacavit per mortem prædic? G. Eyre. But if the plaintiffsba 


not averred it, the court was of opiuion that the declarat. 1 . 
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The Biſhop of 8SALIS BU Bx's Caſe, 


Trin. 11 Jac. 1. 


. 


ton and Henry Knap againſt John Green, of the taking 

of 127 ſheep at Blewbury, at a place called the Parſonage 
Slay in the county of Dorſet. The defendant faid, that the 
lace where, &c. contained ſixty acres; and avowed the tak- 
ing, becauſe John Biſhop of Saliſbury: was ſeiſed of the manor 
of Sherborne in the county of Dorſet, whereof the place 
where, &c. was parcel in his demeſne as of fee in the right of 
his biſhoprick, and being ſo ſeiſed wlt. Septemb. anno 27 El. by 
his deed ſhewed forth, granted to Ed. Green and the faid ]. 
Green, et eorum utrique, officium ſuperviſoris emnium manerit- 
rum ſuorum, &c. in com Wilts, Dorſet, Berks, & Southampt', 


1 N a writ of Second Deliyergnce brought by Simon Stan- 


er alibi infra regnum Anglie, by them and their deputies for 


whom they will anſwer; to have and to hold to them, &c. 
for term of their lives. And further by the ſame deed 
granted to them a rent of twenty nobles per ann. iſſuing out of 


the ſaid manor of Sherborne, with diet and reaſonable ex- 


ces for them and their deputies, equitandos et alias accu. 
pando, arbitrio ejuſdem e et ſucceſſ® ſuorum, out 
auditorum eorum, with clauſe of diſtreſs /# debito mods jt- 
tatur; and that the ſaid grant was confirmed by the Dean 
and Chapter 5 Sept. 28 EL. in the life of the ſaid John Biſhop 
of Saliſbury, quedgue pred offiiium eff antiquum officium, 
guodęue dict Acium unacum predict feado 61. 135. 4d. &. 
— N | | = 
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ceſs fuer per præd Johan Epiſcop” Sarum & prædeceſſores 
pi i per ſonæ he perſonts quibus ſibi placuerit. And — 
the death of E. Green, and that he demanded the rent, and 
for want of payment diſtrained, &c. In (a). bar of which 
zowry the plaintiff pleaded the ſtatute of 1 Eliz. by which it 
is enacted, ** That all gifts, grants, feoffments, fines, or 
« other conveyances or eſtates, from the firſt day of this 
« preſent Parliament to be had, made, done, or ſuffered by 
« any Archbiſhop or Biſhop, of any honours, caſtles, manors, 
« |ands, tenements or other hereditaments, parcel of the 
« poſleſſiqns of his archbiſhoprick or biſhoprick, or united, 
« appertaiging or belonging to any of the ſaid Archbiſhopricks 
« or biſhopricks, to any perſon or perſorſs, &.“ ut in ſlatuto, 
and further pleaded, guod nec officium pred” nec annuolis red- 
ius præd ante conceſſionem præd, c. unquam coneeſs' fuer per 
undem Epiſcop vel aliguem predecefſorum ſuorum pro aliguo lon- 
giore tempore quam unius vite per quod conceſſio præd per pred” 
— nuper Epiſcopum Sarum vigorę actus pred” vacua fuit, Ic. 

pon which bar to the avowry, the avowant demurred in 
hw: and divers days it was argued by the Serjeants at the 
bar, and now this term it was argyed by the 2 at the 
bench, and divers exceptions were taken by the avowant's 
counſel to the bar pleaded to the avowry. 

1. That the avowant in his avowry has alledged by matter 


or perſons as the Biſhop pleaſed, &c. and the plaintiff in his 
bar has pleaded in the negative, that the ſaid office, &c. has 
not been granted but for the life of ane, &c. and therefore he 
ought to have concluded, et hoc petit quod inguiratur per pa. 
iam, but he has concluded all his plea, et hoc paratus eſt ve- 


but to ſuch perſon or perſons as the Biſhop pleaſed, and in 
{b) dijundtivis ſuffict alterum eſſe verum. J 2. Another ex- 
ception was taken to the bar to the avowry, that it doth not 
appear by the bar to the avowry, that John Biſhop of Saliſ- 
bury the grantor was dead, and it ſhall be intended that he 
Is alive, becauſe the plea of every one ſhall be taken 
ſrongeR againſt him, (c ambigua reſpon/io contra proſerentem 
if qccipienda ; and then if he be alive, the grant of the ſaid 
ohce to two was good, although it never had been granted 
to two before, and ſhall bind the Bilhop himſelf for his 
ume: as it has been adjudged in 32 & 33 El. in this court, 
betwixt (d) Sale plaintiff and the Bithop ot Coventry and Litch- 
held defendant in a Quare impedit; and Paſch. 39 El. betwixt 
(*) Hunt and Singleton: which caſes you may ſee cited in 

| 11 2 Lincoln 


59 


(a) Palm. 483. 


in fact, that the ſaid office had been granted to ſuch perſon 


rifare, Qc. et non allxcatur : for the avowant has not alledged (4) Co. Lit. 
that the ſaid office had been granted, &c. to divers perſons, 225. a. 
Howk. Mar. 12. 


(c) Co. Lit. 
© 


3. b. 
— Max. 27. 
(4) 3 Co. 59. b. 


Cr. El. 141,207. 


1 Leon. 205, 


Save. 94. 


Owen 99s 

1 Ander. 241» 
(e) 3 Co. 60. 3, 

Co, Lit. 45 a. b. 
Cro. El. 473, 
964. z Keb 109. 
1Mod. Rep. 205. 
Carter 13, 16. 
1 Vent. 247. 
I Roll. Rep. 
152, 154, 159. 
169% 


Ca) Doct. plac. 
247 

Poſtea 62. a. 

x Roll. Rep. 50. 
Cro, Car. 401. 
(9)Dy-304-Pl: 52. 
2 Bul. 70, 263. 
Palmer 509. 
Cr. Tac 622. 
Moor 376. 

Cr. Car. 401. 
(c) Dyer 306. 
pl. 66. 

(4) DoR. Plac. 
247. 

Paimer 268: 


18 Hob. 445 
Car. 300. 


(FJ 11Co. 44. b. 
1 Roll. Rep. 76. 
2 Inſt. 71. 

Fitz, Avowry 


7 

Br, Diſtreſs 18. 
Br. Que Eftateg. 
Co. Lit, 121, a. 
Cart. 31. 

(g) Carter 31. 
Co. Lit. 121. a. 
(Lit. ſect. 183. 
Carter 31. 


(i) Dyer 71, 
Pl. 45. 
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Lincoln College's caſe, in the Third Part of my Reports fol, 
59 and 60. which caſes were afhrmed for good Jaw by the 
court. Sed non allacatur exceptio, becauſe it appears to the 


court, that the faid John was not now Biſhop of Saliſbury; 


for the plaintiff in his bar to the avowry concludes, per que 


the ſaid grant per pred” Johan nuper Epiſcopum Sarum wigure 


actus pred” fuit void, which the avowant by his demurrer has 
confeſſed ; and and theſe words per pred” Johan (a) nuper 
Epiſcopum Sarum imply and import that he is not now Biſhop 
ot Saliſbury. Jide the like implications 13 El. Dyer 204. (4 
& (c) 14 El. Dy. 306. b. ſo in 10. E. 4. 18. b. (d) Ifin 
treſpaſs the defendant pleads in bar, that B. leaſed to him the 
land in which, &c. at will by force of which he entered, and 
was and yet is thereof poſſeſſed by force of the leaſe at will, 
it implies that the leſſee is alive, for if he was dead the leaſe 
was determined, and then he could not be poſſeſſed by force 
thereof. | 

3. Another exception was taken to the avowry, ſc. that the 
alledging of it to be (e) antiquum Yicium, was too general 
and uncertain, but he ought to have preſcribed in it, or 
ſhewed more certainty than now he has done : and that was 
held a good exception. And this difference was taken be- 
twixt the allegation of the conveyance to the matter, and the 
matter itſelf; as in (f) 11 H. 4. 89. a. b. there, one, to con- 
vey to him title to a leet, preſcribed that he and all thoſe whoſe 
eſtate he had in the hundred have had a leet, &c. et bene, for 
the preſcription in the hundred 1s but the conveyance, and 
therewith agrees (g) 19 R. 2. Attn fur le caſe 5 1. but when 
he claims any thing which lies in grant by preſcription origi- 
"__ and of itſelf, he cannot preſcribe in it by a gue eſtate; 
as (5) Littleton holds fol. 41. 21 H. 7. 15. a. &c. So when 
one will plead cuſtom in a town, it is ſufficient to ſay that it 
was antiqua villa, and ſhew the cuſtom. Vide 22 Hf. b. Pre- 
ſcription 47. & 6 E. 6. (i) Dyer 71. So of an office, if be 
claims any thing appertaining to the office, it is ſufficient to 
ſay, quod fuit antiquum officium; but when he claims the office 
itſelf, it is not ſufficient to ſay quod eff antiguum afficium. 

As to the matter in law, it was objected, that the faid 
grant made by the ſaid late Biſhop of Saliſbury being cor- 
firmed by the Dean and Chapter, was not reſtrained by the 
ſaid act of 1 El. for divers reaſons. 1. That this caſe was 
out of the words of the act, for it was not any part of the po 
ſeſſions of the ſaid biſhoprick, nor appertaining thereunto. 
2. They conceived, that nothing is reſtrained but ſuch here- 


ditaments whereof on a leaſe made for three lives or twenty · one 
years 


oi 8 
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rs, according to the ſtatute, a rent may be reſerved, for 

the words of the act are, Other than for the term of twenty- 

« one years or three lives, &c whereupon the old accuſtomed 

« yearly rent or more ſhall be reſerved, &c.” and in this caſe 

no rent (a) can be reſerved. 3. A difference was taken betwixt (a) Co. Lit. 

an office in e//e in the right of his biſhoprick, for that may be 47- * 

kid parcel of his poſſeſfions, and ſuch an office, as the Biſhop 

himſelf cannot exerciſe, cannot be ſaid parcel of his poſſeſ- 

ſons. 4. If a grant for two lives with the ancient fee ſhall 

by conſtruCtion of the ſtatute be reſtrained, then by conſe- 
quence a grant for one life only ſhall be alſo reſtrained ; for 

by what words or conſtruction ſhall a grant for two lives of 
the ſaid office with the ancient fee be reſtrained, and not for one 
life? but it was unanimouſly reſolved per totam curiam, that (7) 3 Co. S0. b. 
the ſaid grant of the ſaid office for two lives was void againit } 7 ; 2 . 
the ſucceſſor by the ſaid act of 1 Eliz. | ; 

And in the argument of this caſe, four things were conſi- 7 Co. 7. b. 
dered. 1. What the common law was before any ſtatute , Co. 140. b. 
made thereof. 2. What alteration the ſtatute of (5) 32 Hl. 8. To. Lit. 44 4. 
cap. 28 has made. 3. What is done by the faid act of 1 Eliz. 333 * 
And laſtly, If the ſaid grant to two of the ſaid office be re- K . Leatt & 
trained by the ſaid act of 1 Eliz. againſt the ſucceſſor, J And Dyer 72. pl. 35 
2s to the firſt, it was reſolved, that at the common law Bi- 162. pl. 48, 19. 
ſhops with the conſent of the Chapter might by their charters 84 49 

; 271. pl. 28, 357» 
of feoffments, grants, or leaſes bind their ſucceſſors; and pi. 43, 363. pl. 26. 
therefore ſuch grant to two of the ſaid office for their lives S 85. pl. 165. 
had been good by the common law, althovgh it was never C. be, 
granted to two before: wherein was obſerved the wiſdom of cr, 8 445 
the ſages of the law, that no ſole corporation was ever truſted 435. 
with the diſpoſal of the pofleſſions, as to bind his ſucceſſors, a r & 

5 Q, 103. 230. 
but in ſuch they ought to have the conſent of others, as the 2 Noll. Rep. 169. 
Biſhop of his Dean and Chapter, the Abbot the conſent of 317, 332, 405, 
bis Convent, the Parſon the conſent of the Patron and Ordi- c. 497 499 
nary, et fic de ceteris. As to the 2. The ſtatute of 32 H. 8. Lach. 2 
has enlarged the power of the Biſhop, for by this act he may Bridgm. 28. 


make a leaſe for twenty-one years or three lives, with divers * 58,7595 


2 


— 


limitations. 1. That every old leaſe be expired or furren- 1 Look, 59, 
dered within a year, &c. 2. That the land ought to be 148 
uſually demiſed to farm by the ſpace of twenty years, &c. 3 132» 
and that the Biſhop alone may do by deed indented, following 1 ſongs 60. 
the limitations of the ſtatute, without the Dean and Chapter. 2 loft 342 
As to the zd and 4th points, it was reſolved, that by the act of ___ _ 

T (%) El. the Biſhops are generally reſtrained from making any pl. 119. 5 
eltate or intereſt of any land, tenem. or hereditament, parcel of 3 Keb. 387. 


115 CES, 


Co. Lit. 45. 4. 
Degge 11. 


Co, Lit. 44. b. 


So. Lit. 47. 2. 


Ant. fol. 59. a, 
Co. Lit. 45. a. 


Moor 253. 


a Roll. Rep. 16g. 
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their biſhopricks, or of any charge or incumbrance out of it 


or of any other thing in their diſpoſal to bind the ſucceſſor 
but only a leaſe for twenty-one years or three lives, of ſuch 


lands, tenements, and hereditaments which have been uſuall 

demifed, and upon which the uſual rent ſhall be referred 
according to the ſaid act of 1 Eliz. And if they make a leaſe 
of any lands uſually aemiſed, and referye the uſual rent ac- 
cording to the ſtatute of 1 El. yet if all the limitations yre- 
ſcribed by the ſtatute of 32 H. 8. be not purſued, as if it be 
not all in poſſeſſion, or that the old leaſe be not expired or 
furrendered within a year (which is not prohibited by the 
ſtatute of 1 El. as it was adjudged in Fox's caſe) then ſuch 
teaſe ſhall not bind the ſucceſſor unleſs it be confirmed by 
the Dean and Chapter, for the ſtatute of 1 El. doth not enable 
any Archbiſhop or Biſhop only to make any leaſe. And ſuch 
conſtruction has been made, as is aforeſaid, to diſable the 
Biſhop to do any thing except to make leaſes for twenty-one 
years or three lives (as is aforeſaid) concerning the biſhoprick 
to bind his ſuceeſſor; as the grant of the next avoidance by 
the Biſhop of a benefice to another, although it be confirmed 
by the Dean and Chapter, is reſtrained by the ſtatute of f 
El. to bind his fuccefſor, as it has oftentimes been adjudged, 
becauſe it was ſueh an hereditament upon which a rent can- 
not be reſerved : for all that which is not permitted by the 
exception, ſc. other than, &c.” js reſtrained, as to the ſuc- 
ceſſor by the general purview of the act. But ſuch grant ſhall 
bind the Biſhop himſelf, notwithſtanding the ſtatute ſays it 
ſhall be void to all intents, conſtructions, and purpoſes ; for 
the makers of the act intended not only the advancement of 
religion, when the profeffors of divinity ſhould have 4uplicem 
honorem, ſc. honorem reverentia, and honorem beneficentie ; but 


alſo the increaſe of good hofpitality, and avoiding the dilapi- 


dations and the ruin of the church, which the ſucceſſor, it 
the acts of his predeceſſor ſhould bind bim, would not be 
able to rebuild or repair: and therefore the makers of the ad 
regarded the ſucceflion, more than the Biſhop himſelf. Jil 
Elmer's caſe in the Fifth Part of my Reports, fo. 2. a. and 
Jewels caſe, ibid. fo. 3. a. the caſe of Eecleſiaſtical Petſons, 
ib. f. 14. a. b. 15. & Eitrue's caſe, and divers other caſes upon 
the ſtat. of 13 El. cap. 10. concerning Deans and Chapters, 


Ke. which ſtatute is couſin · german ta this act of 1 El. and 


theſe words in the ſaid act of I. Parcel of the poſſeſſions of 
6 his archb. or biſhoprick, or united, belonging or appertaining 
« tothe ſaid archbiſhop. or biſhoprick ;” and it may be well and 
properly ſaid, that the gift and diſpoſal of this otlice, 1 - 


— 7 — — _ 
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11 Co. 44-2, ceſſor one only has the office; yet the grant by force of the 
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the ſtatute, becauſe it is not of neceſlity ; and if the Biſhop: n 

(a) Bridg 37. may grant ſuch offices to A he may grant them without a 

any limitation of lives, and by conſequence in inſinitum; and t 

(5) Bridgm. 31, 10 if he may grant to one in (6) reverſion, he — grant to ac 

others without any limitation: and by the ſame reaſon he c 

may grant in tail or in fee, which will be intirely againſt the { 

intention of the ſaid act of 1, and of ſuch opinion was Pop. tt 

9 Cr. El. 636, ham Chief Juſtice, Mich. 44 & 45 Eliz. in (c) Scambler's n 

Ct Car. 49, 50. Caſe. Vide 23 Eliz. Dyer 370. (4) Horne Biſhop of Win- ll 
Co. Lit, 4. b cheſter after the ſtatute x Eliz. granted to Doctor Dale for 

; * 71. life a rent out of the manor of Waltham pro confilis, Sc. The 0 

Koning oh Biſhop died, Doctor Dale, becauſe the rent was void by the 0 

uw 74. 76. death of the grantor, brought an action of debt ſor the arrear- f 

6 A 49+ ages incurred in his life againſt his executors: in which two | 

Dy. . points are to be obſerved. 1. TI hat the grant was not void . 

(e) Co. Lit. 45.8. againſt the Biſhop (e) himſelf ; the other, that alchough the ( 
2 473,564. rent was iſſuing out of the poſſeſhons, and not parcel, it was 

60, b.. void by his death. Trin. 30 Eliz. Rot. 346. in this court, : 

3 Keb. 109, the Biſhop of Cheſter after the ſtatute of 1, granted to George K 

A * BY (f) Bolton, an annuity of five marks per annum for his life pro ( 

wg Fx * conſilio impenſo et impendends, which was confirmed by the g 


2 Roll. Rep. 152, Dean and Chapter, and afterwards the Biſhop died, Bolton 
154, 159, 169. brought a writ of annuity againſt the ſucceſſor, and in his de- 
cideman 31. Claration averred, that the predeceſſors of the Biſhop had 
Ley 72, 73, 75- granted reaſonable fees (g) (but did not aver that this fee had 
ard. 354- been granted before) and averred, that he was homo con/iltarius 
) Brien: 31. fin lege peritus, and the opinion of the court was againſt the 
plaintiff, and therefore he never had judgment. But there it 

(+) Bridgm, 31. was reſolved, that although the ſaid biſhoprick was (þ) founded 
5 94-4 of late time, /c. in the time of H. 8. yet a grant of offices 0 
Co. Lit. 50. b. neceſſity to one in poſſeſſion with a reaſonable fee (i) (the rea- 
59+ b. ſonableneſs of which ſhall be decided by the court of juſtice 
3 45,196. in which it ſhall depend) is good, and as has been faid, er- 
2 Roll 578. empted out of the general reſtraint of the ſaid act. And the 
1 Roll. Rep. 33. court took no regard to that, that it did not appear, when 
Cr. El. 351,779 Edward Green one of the grantees died: for admit he died 


= 27. U in the life of the ſaid Biſhop, fo that now againſt the ſuc- 


a oa cet —_—— 


» r NS” OY e «as mY 0 — _ 


13 Co. 3 2 2 . . | | A wa 
3 Browai. 186, {aid act de primo is void as to the ſuccellors, 4 


187. N 


que 
mali 


F „„ „ S. . „„ „ Oo © 


* pog=, 


part Xx. The Biſhop of SaLtsBurY's Caſe; 62 


nal) (a) incobata ſunt principio, vis eft ut bono peragantur exitu, (a) 4 Co. a. b. 
# (b) quod initio non valet, tractu temporis non convaleſcit ; and 11 Co. 73. a, 
the ſtatute de primo Reginæ Eliz. has at the time of the grant. E . 
adjudged it void as to the ſucceſſor, which no ſubſequent ac- (% 4 Co. 2. b. 
cident can make good, no more than if a Biſhop makes a leaſe 99: a. 
ſor four lives, and one dies in his life-time, ſo that now 3 70 
there are but three lives, and afterwards he dies, yet it ſhall Davis 32. a. 
not bind the ſucceſſor, although all other circumſtances re- 
quired by the ſtatute of 32 H. 8. be obſerved. 
5. It was reſolved, that the grant of any ancient office to 
one with the ancient fee by a Biſhop, ſhall not bind his ſuc- 
ceſſor, unleſs it be confirmed by the Dean and Chapter, for 
ſuch grants are not, as appears before, reſtrained by the 
ſtatute de primo El. and therefore remain at the common law, 
and by conſequence ought to be confirmed by the Dean and 
Chapter. 
allo no regard was had by the Court, that it did not ap- 
pear that John the Biſhop was dead; for (c) nuper Epiſcopus (e) 1 Roll. Reg. 
may imply a tranſlation, or other removal, as well as death, 5% , 
but it is all one; for be he tranſlated, depoſed, or otherwiſe C. 3 
removed, the grant is void againſt the ſucceſſor. DoR. plac. 247« 
Laſtly, although it doth not appear, that there was any 
ſucceſſor at the time of the diſtreſs for {poſito there was no 
ſucceſſor then made) yet that is not material; for the grant 
determined by the death or removal of the ſaid John the 
Biſhop. And afterwards this term, judgment was given for 
the plaintiffs Simon Stanton, and Henry E nap, and againſt 
the faid John Green who claimed the ſaid office. 
Note, reader, the ſubject of this caſe is ſmall, but the 
conſequence great: and where by force of an exception in 
the ſtatute de primo Reginæ Eliz. any Archbiſhop or Biſhop 
might with the conſent of the Dean and Chapter convey any 
of their poſſeſſions to the King, his heirs and ſucceſſors, of 
any eſtate whatſoever ; our (4) lord the King that now is, (% x ſac. e. 3. 
of his piety and devotion to religion, and for the honour of Co. Lit. 44. a, 
it, and that ſuch poſſeſſions which were given by his noble 
progenitors Kings of England, ſhould not be converted to 
private uſes, has at his firſt Parliament, and by authority 
thereof, reſtrained them from making any conveyance or eſtate, 
either to himſelf or to any of his heirs and ſucceſſors. 
And 
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And fo you will underſtand what acts an Archbiſhop or 
Biſhop may do concerning his pofſefliong without the 
aſſent of the Dean and Chapter; and what he may do 
with the Dean and Chapter; and what he may not do, 
although they be with the affent of the Dean and Chap. 
ter, 


*® 


WHISTLER! 


WHISTLE Rꝰs Caſe. 


Hil. 10 Jacobi 1. 


IN a 9uart impedit by John Whiſtler, Gent. plaintiff, Letters patent, 
and John Biſhop of Oxford, and Iſaac Singleton, Clerk, 
defendants, for the church of W hitechurch in the county of 
Oxford: the caſe on the ſpecial verdict was ſuch z Queen g 
(a) Elizabeth was ſeiſed of the manor of Whitechurch, to ( Roll. Rep. 
which the advowſon of the church of Whitechurch was ap- 279. 
pendant in her demeſne as of fee as in right of her crown, 
and being ſo ſeiſed 24 Aprilis anno ꝙ Eliz. by her letters pa- 
tent demiſed the ſaid manor with the appurtenances to Wil- 
liam Smith, except advowſons of churches, &c. for 21 years; 
and afterwards the Queen 22 die Maii anno regni ſui 27. re- 
citing the ſaid demiſe of the ſaid manor to the ſaid William 
Smith, with the exception of the advowſon, made another 
demiſe in reverſion to the ſaid William Smith of the ſaid 
manor with the appurtenances, except the advowſon, and af- 
terwards Queen Elizabeth died ; and the King that now is, 
in conſideration of ſervice, ac ex certd ſcientid et mero motu, 
granted to Sir George Howme, Knight, (5) totum illud mane- (3) à Roll. Rep. 
rum frue dominium de Whitechurch in com” noſiro Oxon' cum ſuis 279. 
juribus, membris, & pertinen univerfis, ac emnia & ſingula do- 
mos, edificia, &c. & hereditamenta noflra guæcungue prædicto 
manerio frve dominio de Whitechurch, ſieve alicui inde parcellz 
quaguo modo ſpectan ſive pertinen' cuidem IWillielmo Smith, 
per literas patentes dictæ nuper Reg Elia“ ſub magno ſigillo 
fuo Anglie, pro terming 21 anner, (c) exceptis que in aiſ- (e) 2 Roll. Reg 
1 dem literis pane excipiuntur, mentionat fore dimiſs' ac 361. | 
| poflea per alias literas patentes, and mentioned the leaſe in 
reverſion, and in which is alſo the like clauſe, exceptis 
ue in eiſdem literis patentibus axcipiuntur, mentionat” fore 
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tuum, omnia et ſingula meſuagia, Ic. tenementa præcdlicto manerio 
a Roll. Rep. 280. five dominio de Mhitechurch quoquo modo ſpectan ſive pertis, 


Bee Dyer. 3 50. b. 


(a) Stamf. Præ- 
rog. 41. b. 

1 Co. 50. 3. 

2 R. 3. 4. b. 
41 E. 3. 5. b. 
Plow. 252. a. 
17 E. 2. c. 15. 
8 H. 7. 2. 4. 


43 E. 3. 22. a. 
3s H. 6.34- b. 


( Moor 881. 
Hob. 170. 


(e) Hob. 170. 
Moor 881. 


Hob. 170. 


ſcientid & mero motu noftris, damus & concedimus prafats 


ſucceſſoribus noftris concedim'us præ fat 


five deminium de Whitechurch, ac cetera omnia & fingula pre. 
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dimiſſa ; ac ulterins de uberiori gratia naſird ſpeciali, ac ex cert; 


Georgio Howme, Militi, heredibus & aſſignatis ſuis imperpe- 


&c. Damus ulterius, & per preſentes 8 nobis, hæredibus & 
reorgio Howme Militi, 
heredibus & aſſignatis ſuis imperpetuum, prædidtum manerium 


miſſa ſuperius per præſentes conceſſa cum eorum pertin* univerſ 
adeo plene et integre, et in tam amplis modo et forma, prout 2 
emma et fingula premiſſa aut aliqua inde parcella ad manus mi. 
tras, Sc. devenerunt, ac in manibus noſtris jam exiſtunt. 

And if the advowſon appendant to the faid manor of 
Whitechurch ſhould paſs by theſe letters patent, or not, 
was the queſtion. And divers objections were made at bar 
that the advowſon ſhould not paſs. 1. Becauſe no expreſs 
mention was made of the advowſon, and it is enacted by the 
ſtatute De prerogativa Regis, cap. (a) 15. Quando dom Rex 
dat vel concedit d jor manerium vel terram cum pertin', niſi fa. 
ciat in charta ſug vel ſcripto expreſſam mentionem de feadis mili- 
tum, advocationibus ecclefiarum & dotibus, cum acciderint, ad 
praedit? manerium vel terram pertin', tunc hiis diebus Rex re- 
ſervat ſibi eadem feoda et advocat” cum dotibus, licet inter alias 
perſonas non fuerint obſervata. And in this caſe the King 
made no expreſs mention of the advowſon. The ſecond rea- 
ſon was, that when the King firſt granted the manor of 
Whitechurch, (5) cum pertin', without making mention of 
the advowſon, it is as much in judgment of law, as if the 
advowſon had been excepted in expreſs words, and then 
when by the latter clauſe the King granted pred” maneriun 
cum pertin'è, ac catera omnia & ſingula premiſſa ſuperius per 
præſentes conceſſa cum eorum pertin” univerſis, (c) adeo plene & in- 
tegre, c. this word (predif?) has reference to the manor 
mentioned before, which manor was granted without the ad- 
vowſon, and therefore this clauſe being reſtrained by this 
word (predif?”) and by theſe words (& cetera omnia et figu- 
la præmiſſa ſuperius per præſentes conceſſa) the advowſon ſhall 
not paſs: and yet peradventure (as it was ſaid) if in one and 
the ſame clauſe the King had granted totum manerium noſtrum 
de Whitechurch in com naſiro Oxon' adeo plene et integre, et in tam 
amplis modo et forma, prout idem maneruin ad manus noftras di- 
venit et modo in manibus noſtris exiſtit, it might paſs. 3. lt 
was objected, that the original grant is reſtrained by this 
word (iulud) manerium, and by theſe ſubſequent m__ 

1 cutdain 
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adam Willielmo Smith per literas patentes, exceptis que in eiſ+ 
im literis patentibus excipiuntur, mentionat fore dimiſſa et con- 
ſa; in which demiſe to Smith the advowſon was expreſly 
excepted, and ſo upon the matter by this reference the ad- 
ſowlon is excepted out of this grant. The fourth objection 
was, that theſe words (eaceptis gue in eiſdem literis patentibus 
atipiuntur) ſhould be an exception out of this grant of the 
King that now is, and then againſt the expreſs exception, the 
general words afterwards ſhould not paſs it; for conſtruction 
ought to be made upon the whole letters patent, that one 
part may ſtand with the other. 
To which it was anſwered and reſolved by the Court, that 
when the (a) King's charter jn general terms refers to a 
certainty, it contains as expreſs mention, as if the certainty 
had been expreſſed in the ſame charter, although the certain- 
ty, to which the reference is, be not of record, but lies in 
zverment by matter in pazs or in fact. And firſt it was con- 
idered, what the law was in this caſe before the ſtatute de 
werogativa Regis; and it was agreed, that beſore that ſtatute, 
if the King had granted a manor to which an advowſon was 
pendant, without making mention of the advowſon, or 
vithout ſaying (b) cum pertin', that the advowſon ſhould pals ; 
and fo is the book adjudged in (c) 43 E. 3. 22. a. that where 
the Earl Marſhal was ſeiſed of the manor of A. to which an 
alvowſon was appendant, and gave the ſaid manor to K. H. 
3. to him and his heirs, for which gift the King granted to 
bim and his heirs 50 marks per annum till he infeoffed him of 
o much land, as fully and entirely as he had the manor of A. 
of his gift, and afterwards K. H. 3. gave the ſaid manor of A. 
bo which the advowſon is appendant, without ſaying cum per- 
in', to the ſaid Earl Marſhal and his heirs for the ſame fifty 
marks, and becauſe the manor was more worth by bs ren- 
dered C s. per an. &c., And although the charter of K. H. 3. 
poke nothing de pertin', nor of his fees, nor of advowſons, 
yet it was adjudged that the advowſon ſhould paſs; and Mow- 
bray Ch. Juſtice ſaid, although K. H. 3. had given the manor 
vithout ſaying (4) cum pertin', at which time the advowſon 
pled by the King's gift, as by the gift of another common 
perſon, and at all times before the ſtat. De prerog? Regis, which 
ſatute was in the time of the grandfather of the King, that now 
I: ſo that at all times before, the advowſon paſt by ſuch gift; 
vherefore judgment was given, that by the faid grant of King 
1. 3. of the manor, the advowſon ſhould paſs ; and ſo there it 
i held, that before the ſaid ſtatute by the King's grant of a ma- 
not, the tenure by eſcuage ſhall paſs, and all this is proved by 
the act itſelf, which act has altered the common law; for the 
vords of it are, tune hiis diebus Rex reſervat ſibi ead' feada & 
dvecaticn eccleſiæ, c. and the book ſays fo it is proved 
by the words (His diebus) how the prerogative began: 
| And 


(a) 9 Co. JO. A. 
46. b. | 
2 Roll. 18 5, 201. 


(5) 39 E. 3.21. b. 
2 Roll. 60. 
Perk. ſet. 116. 
Co. Lit, 77. a. 

07. a. 

r. El, 18, 
Doct. and Stud. 
35. 

(e) Stam. Prærog. 
42. A. 

Br. Patent 6. 

1 Jones 23. 
Fitz. Grant 46. 
Br, Prazrog. 7. 


() Co. Lit. 
307. a. 77. a. 
Cr. El. 18. 
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| And therewith agrees 44 E. 3. 20. That by feoffment of the 
(s) A Roll. 66, Manor by the common law, without ſaying (a) cum pertin 
the advowſon ſhall paſs; and although the feoftment be by 
word, the advowſon ſhall paſs : and therewith agrees the book 
in 39 E. 3. 21. b. that before this ſtatute the advowſon ſhall 
paſs. Vide 19 E. 2. Brief 844. 8 H. 7. 4. a. b. 18 E. 15 
And it is to be obſerved, that the act De prereg Reg reſtraing 
but the ſaid three caſes, /c. advowſons, knight - ſervice, and 
endowment of women. For a leet ſhall paſs without expreſs 
mention, or words equipolent, as it is held 18 H. 6, 12. f 
a foreſt appendant to an honour ſhall paſs, as it is agreed in 
(6) Br. Incidenty (b) 26 _ 60. the ſame law of a corrody appendant to the 
Ys tronage of a priory, as appears in 26 Aſſ. p. 63. et /ic d. 
_ — Alſo the Side of this act are, Ds 4 x 
(ch Fitz, Livery dat vel concedit, and therefore in caſe of (c) reſtitution, ad. 
JT vowſons, and knight's ſervice, ſhall paſs without expreſ 
— 3 77-% mention of them, or words equivalent, as in livery to heirs, 
5 2. In reſtitution of the temporalties to the ſucceſſor of x 


F. N. B. 33.N.O. Biſhop, and the like, 41 E. 3. 5. b. 27. Aff. 40. Plo, Com, | 


Dres the Lord Berkley's caſe, 251, 252. 20 El. Dy. (4) 306. But 


Co. Lit. 77. © there Thorp Chief Juſtice ſays in the ſame plea, that if a ma- 
(% Hob.323 nor to which an (e) advowſon is appendant, be in the King's 
Moot 872. hands by eſcheat or by purchaſe, if the King at this day (alter 
the ſaid act De prærog Reg”) gives the manor to a man as in- 

tirely as ſuch a one held it before it came to our hands by way 

of eſcheat; or as ſuch a one held it who enfeoffed us, that 

the advowſon would paſs without ſaying in the charter cam 

feodis & aduocationibus; and the reaſon is, becauſe the law in- 

tends that in ſuch cafe the King is informed of his right: gud 

curia conceſſit. By which it is to be obſerved. 1. That al- 

though the reference in the King's charter be to matter in pait 

or in fact, that if the truth be, that the advowſon be appen- 

dant that it ſhall paſs, for in judgment of law it is equivalent 

to an expreſs mention of the advowſon (as the ſtatute ſpeaks) 

in the charter. 2. Although the King grants the manor 

(Y Hob. 323. Only without ſaying cum pertin (/) as entirely, &c. yet the 
9 Gro. 25. b. advowſon ſhall aſs, and therewith agrees 6 E. 3. 32. 2. John 
— 2 7447, Darcie's caſe, that if a man has a manor to which an ad- 
6 E. 5. 3 b. vowſon is appendant, and franchiſe to have forfeitures and 
bother franchiſes within the manor, and afterwards the manor 

comes to the King by forfeiture of war, and afterwards the 

King gives the manor to hold with the franchiſes, which were 

always regardant to the ſaid manor as ſuch a one held, he ſhall 

have the franchiſes; and there Sir Wm. Herle ſaid, that it ſhall 

be a new grant, for the franchiſes (which lay in point of charte!) 

were come to the crown. In which firſt it is to be obſerved, ar” 
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I man has a manor, in which manor the owners thereof - 

hve franchiſes which lie in point of charter, as forfeitures 

or treaſon, and other royal franchiſes ; and afterwards the 

manor with the franchiſes comes to the King's hands, and the 

King grants the manor with the forfeiture of treaſon and other 

fanchiſes which were regardant or appertaining to the ſaid 

manor as ſuch a one held, that all the franchiſes ſhould paſs, 

nd theſe words“ which were regardant or appertaining to 

u the faid manor ſhall be taken in this ſenſe, which were 

Lwfully enjoyed within the ſaid manor, as entirely as ſuch a 

one had them; and yet according to the ſtrift propriety of 9 Co. 27. . 

he words, ſuch franchiſes could not be appertaining to the 

manor. But ſuch conſtruction as will make the true inten- 

ton of the King expreſſed in his charter take effect, is for 

the King's honour, and ſtands with the rules of law: and 

therefore this word (appertaining) ſhall in ſuch caſe in the 

King's grant be taken out of the proper ſignification, 2. It 

to be obſerved, that in the ſame caſe ſuch franchiſes which 

lie in point of charter ſhall paſs as by a new grant, a fertior! 9 Co. 26. 4. 

franchiſes appendant or appertaining to a manor, as advow- 

ſons, fairs, markets, warrens, &c. (which always continue 

meſe, and are never extinct in the crown) ſhall paſs. It is 

ſad in Plo. Com. in Fogaſſa's caſe, 12. b. If the King at 

this ar grants over certain lands which have come to his 

hands before, and further grants to the grantee zales /ibertates, (a) ꝙ Co. 24: b. 

privilegia, juriſdictiones, &c. that he had, who was laſt ſeiſed 9 H. 6. 27. a. b. 

of the lands, where the King knows not the certainty of the — e 

lderties and privileges, yet the grant is good enough, and B.. patent 4, 60. 

the patentee may enquire what liberties and privileges the 5 E. 4. 8. b. 

other had before; and foraſmuch as this uncertainty may be 33 1 

reduced to a certainty by enquiry or circumſtance, the grant Plow. 387. 5. 

s good. Vide the caſe De Strata Marcella in the gth Part of Br. Contract 13. 

my Reports, f. 34. b. 18 Eliz. Dyer (b) 350, 351. hereafter (3) Winch 11. 

cited, ; Lit. Rep. 62. 
As to the ſecond objection, it was anſwered and reſolved, * _ 185. 

that it is true, that if the ſaid clauſe of (c) adeo plene & in- Pgttea 56. b. 

tre had been omitted, &c. that then the advowſon had not (e) Hob. 170. 

plſed- by the firſt clauſe, but by the addition of the later 

Clauſe, all the parts of the letters patent taking effect at one 

and the ſame time, the advowſon ſhould paſs as appendant : 

and this word (predid?) doth not reſtrain the paſſing of the 

avowſon, but deſcribes what manor it is, and then the ad- 

tion of theſe words (adeo plene & integre & in tam amplis 

modo & formg) expreſs the King's intention to paſs it as en- 

rely as the manor came to his hands, or otherwiſe the ſaid 

words ade plene, &c. would not take their right and genuine 

eleQt: and it was never ſeen in any letters patent, * 

al 


8 Co. 77, * 


2 Roll. 18 . 
TW 23. 
inch 11. 


Lit. Rep. 62. 


Ant. 65. 4. 


juribus, membris & pertin' univerſys, nec non omnia & fonguis 


omnia & fingula meſſuagia, &c. redditus, ſervitia, & hared- 


King expreſſed in them, take effect. As to the third objec- 
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ſaid words, adeo plene integre, &c. came in the firſt clauſe « 
the grant, but is a new clauſe by itſelf; and then in the 1z( 
* this word (predi?”) is always added, and ſo in truth 
was the caſe in 18 Eliz. Dyer 350, 351. For it appears by 
the letters patent of Queen Elizabeth mentioned in the fait 
caſe, that the rectory of Weſt-Bodwin; to which the advowſon 
of the vicarage was appendant, came to the King by the a. 
tainder of E. for felony, and was concealed, Queen Elizz 
beth granted totam illam rectoriam de W. in com' Wilts, cum ſui 


meſſuagia, &c. & haereditamenta parcel!” ſpeftan* froe pertines 
dictæ rectoriæ & ulterius, Wc. conceſſimus pred* rettricn 
cum pertin' cæteraque præmiſſa cum pertinen' adeo plene & inter, 
& in tam amplis modo & forma quantitate & gualitate prou, 
Sc. the felon had it, and as it came to her hands: and it 
was adjudged that the advowſon ſhould paſs without exprel 
or ſpecial mention; alſo the words were ex certd ſcientid & 
nero motu, and ſo the Queen was not deceived : which being 
a judgment in the point conſonant to the reſolutions in an- 
cient time, and agreeing with common experience and opi. 
nions of learned men, this was not worthy any queſtion, 
And thereupon. it was concluded, that if the King has the 
manor of D. in the county of Northumberland, and ſome of 
the rents and ſervices extend into Cumberland, and the King 
grants the manor of D. in the county of Northumberland, & 


tamenta in ditto comitatu Northumberland, ſeu alibi parcell' pra. 
dittt manerii, c. that the rents and ſervices in the county of 
Cumberland ſhall paſs ; for (predif”) is but a deſcription of 
the manor, and theſe words (aut alibi) ought to have ſome 
effect. And therefore inaſmuch as in ſuch caſe all parts d 
the charter take effect at one time, theſe words (aut alli) 
ſhall be in judgment of law annexed to the firſt clauſe, and 
ſhall be of ſuch effect as if the King had granted the manor 
of D. and all rents and ſervices, parcel of the ſaid manor 
in the county of Northumberland, aut alibi, and that ſtands 
with the rule of good conſtruction, /c. to make all the worte 
of the letters patent, according to the true intention of tis 


tion, although the firſt clauſe of the grant refers to tlc 
demiſe in which the advowſon is excepted, yet by the 
middle clauſe all tenements, &c. appertaining to the mr 


nor are granted; and the laſt clauſe gratits the my 
vit 


Part X. Wu Is TIE R's Caſe. 
vith the appurtenances, &c. adeo plenè et integrè, ſo that the 
n{wer to the ſecond objection, ſatisfies this alſo. As to the 
fourth objection, it was reſolved without any difficulty, that 
the exception ſhould be extended only to leaſes recited, and 
qot to be any exception out of the letters patent of the fee- 
imple, And accordingly judgment was given that the ad- 
jowſon ſhould paſs. 

Note; a writ of error was brought on this judgment, and 
the ſuit was afterwards determined by compromiſe. ] 
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«Ka se. The Caſe of the Churchwardens of 
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N an information of intruſion preferred in the court of bi 
Exchequer by the King's Attorney-general, which is en- of 
tered Hil. 5 Fac. Regis Rot. 121. againſt Thomas Harvey, th 
John Marſhall, Abraham Grene, and others, for intruding fy 
into the rectory of the pariſh church of St. Saviour in the E 
county of Surry, ꝙ Octob. anno 3 regni Regis Fac, c. Upon B 
not guilty pleaded, the jury gave a ſpecial verdict to this al 
effect: that Queen Elizabeth was ſeiſed of the ſaid rectory in A 
her demeſne as of fee in right of her crown, and by her letters V 
patent bearing date 22. Febr. anno regni ſui 27. demiſed to Wil a 
the Churchwardens of the pariſh of St. Saviour in Southwark ( 
(who by ſuch name were incorporated by act of Parliament in t 
2 H. 8. and ſo found) the ſaid rockory from the feaſt of T 
St. Michael then laſt paſt for twenty-one years, by force b 
whereof they entered, and were thereof poſſeſſed; and aſter- t 
wards the ſaid Queen by her other letters patent bearing date | 
the 28 Novemb. anno regni ſui 33. reciting the ſaid leaſe, pn 0 
prædictas literas patentes por“ dat 22 Febr. anno dictæ nuper \ 
reg” 27. confet?” : quas quidem literas patentes, et totum flatum, 0 
titulum, intereſſe, terminum annorum adbuc futur de et in pre- | 
miſſus, dilecti ſubdit' noſiri Thomas Norton, c. gardiati 
dictæ eccleſiæ parochialis modo habentes, et ad præſen. poſſi 


dentes nobis ſurſum reddiderunt et reflituerunt cancelland, quan 
guidem ſurſumredditionem acceptamus per 72 ; 
| cali; 


part X. The Caſe of the Churchwardens, &c. 


ſeiatis igitur quod nos ad humilem petitionem gardianorum & pa- 
rachianorum dictæ eceleſie ſan? Salvatoris de Southwark, tam in 
anſaderatione ſur ſumredditionis pred” quam in conſideratione quod 
fred nuper gardiani eccl” parochial” pred” poſt datum diflarum 
nftrarum literarum patentium ſuperius mentionat', unam ſuffict- 
entem domum aptam et convenientem pro ſchola grammaticali ibid! 
tenend infra paroch' Sancti Salvatoris pred” pro eruditione puer- 
trum ejuſd* paroch ſumptibus eorum et expenſis erexerunt et ædifi- 
caverunt, necnon pro fine 20 l. legalis monetæ Angi ad recept Scac- 
carti noſP ad uſum noſtr” per præfautos modo gardianos ſolut, de- 
miſed the ſaid rectory to the ſaid Tho. Norton, &c. now 
Wardens of the ſaid church, from the feaſt of the Annuncia- 
tion of our Lady then laſt paſt for the term of fifty years; and 
further found, that the ſaid Wardens at the time of the mak- 
ing of the ſaid leaſe for fifty years, ſurrendered and yielded 
up the ſaid letters patent of 27 El. to be cancelled, and then 
paid to the officers of the court of Chancery the fees due for 
cancelling them, and making a vacat of the enrolment of 
them; and that they then were poſſeſſed of the reſidue of 
the faid term of 21 years, but no vacat was made of the ſaid 
enrolment of the ſaid letters patent; and that the defendants 
and others being Wardens, had entered into the ſaid rectory 
by force of this later leaſe pred” tempore quo ; and if the entry 
of the ſaid deſendants as Wardens was lawful or not, was 
the queſtion. And this caſe was often argued at the bar in 
ſundry ſeveral terms, and now this term it was argued by Sir 
Ed. Bromley, Sir James Altham, and Sir Geo. Snigge, 
Barons of the Exchequer, and Sir Lau. Tanfield Chief Baron : 
and in this caſe three points were reſolved. Firſt, that an 
actual ſurrender was not neceſſary in this caſe, becauſe theſe 
words, modo habentes et ad praſens poſſidentes, &c. prove, that 
at the time of the making of the ſaid letters patent, the ſaid 
Churchwardens had the ſaid term for years in them ; and 
therefore it expreſsly appears, that the King's intention was 
not that they. ſhould make any (a) ſurrender before the patent, 
but that by acceptance of the letters patent, they having the 
term then in them, their eſtate for years ſhould be ſurrendered, 
And where the words are ſurſumreddiderunt & reſſituerunt, 
Cc. in the preterperfect tenſe, it is to be obſerved, that the 
words are, modo habentes & ad preſens poſſidentes ſur ſumreddi- 
derunt & reſtituerunt, &c. which is true in conſtruQtion of 
aw: for in judgment of law the ſurrender (5) pre- 
cedes the new leaſe; and in many caſes the preter- 
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(a) Hob. 204. 
2Roll. Rep.406, 
1 Jones 26. 


(6) 1 Jon. 26. 


perfect tenſe is put for the preſent tenſe, as Dedimus & 
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496. 5 Co. 11.b. in law of the firſt leaſe. So if a Prior with the conſent of his 


The Caſe of the Churchwardens  PartY 


(a) 11 Co. 79.2 conceſſimus, pro damus & concedimus, Ac. to which ſurrender 


4 8 in law the King expreſsly agrees by theſe words, quam guiden 


51,52,96. 4H. 7. ſurſumredditionem acceptamus; and the King is not deceived 


vey 297 5 thereby, nor prejudiced in eſtate, intereſt, value or remedy, 
N Bayr. and although the leſſees were a corporation aggregate of many, 


12 H. 7.26. b. and could not make an expreſs ſurrender (a) without deed in 
(5) Co. Lit. 338. writing under their ſeal ; yet they might by act in law ur. 


a,6Co.64. a. 69. . . * : 
* 1 9 render their term without writing, for (b) fortior et potentior 


2 Roll.Rep.315, / diſpoſitio legis quam hominis, as in 37 H. 6. 16. If a man 
Hurt, 18, has zntereſſe termini pro ter mins annorum to begin at Michael. 


40 & L. 278. mas, he cannot expreſsly ſurrender this intereſt ; but if he 


b. 338 a.2Roll, takes a new leaſe for years, this acceptance is a (c) ſurrender 


54. b. Cr. El. 264. . 72 f 
7 das. dry. Convent makes a leaſe for years rendering rent ; if the Prior 


74. Ant. 52. b. by deed expreſsly releaſes the rent and dies, the ſucceſſor 
£3- a. Poph. 8,9. ſhall recover the arrearages : but if the Prior had ouſted the 


2 Leon. 153, leſſee and died, this diſcharge in law ſhould diſcharge the 
3 Leon. 247. 


4 Leon. 30. Dall. rent which incurred during the ouſter againſt the ſucceſſor, as 
74. Moor 196, it appears in 34 H. 6. 21. 


35%, 936, 0 And this conſtruction and no other ſtands with the words 


Dy.46. Pl.9, 11a. and intention of the ſaid letters patent. But if (4) two con- 
pl. 49, 140. pl. ſtructions may be made of the King's grant, then the rule is, 


23, 177- pl. 35, when it may receive two conſtructions, and by force of one 
200. pl. 62, 280. 


113,849. pl. 16. conſtruction the grant may according to the rule of Jaw be 
erk. ſect. 617. adjudged good, and by another it ſhall by law be adjudged 


14 H. 8.15.2. Br. void : then for the King's honour, and for the benefit of the 
Leaſe 14. 2 Roll, 


Rep. 171, 406. ſubject, ſuch conſtruction ſhall be made, that the King's 
Lane 7. Lit. charter ſhall take effect, for it was not the King's intent to 


Rep. 273, 282. - : a MMohinsr 
6 Go. 60 b. fl. make a void grant; and therewith agrees Sir (e) J. Mol 


3. 18.3. Plo. 105. Caſe in the Sixth Part of my Reports. © 2. It was refolved, 
b. 194. b. Br. Sur- that the (/) delivery made by the Wardens of the ſaid letters 


* %% patent in Chancery to be cancelled, &c. (which was part 0 
28. W Nn the conſideration) by their hands without writing, was ſufh- 


©. Benl. 57 Cient, and as much as they ought to do; and it belongs to 


Kel. 70. b.21H. the Lord Chancellor or his officers to have cancelled them, 
= no 1 and every one ought to do what belongs to him to do. 4 3 


333, It was reſolved, (g) that it was not neceſſary to find the pay- 
(4) rx Co. 11. a. ment of the faid twenty pounds, which was one of the (0 


$Co.56.a. 167. a. . - 
77.2 Kcl. 275.8. conſiderations of the leaſe; for that is but a ſum of money 


298. a. 3 Leon, in the perſonalty, and affirmed by the King to be paid and 
243- 2 Sid. 141. ſatisfied in time before the patent, and ſo a perſonal conh- 


4 re deration executed; and therewith expreſsly agrees 37 H. 8, 


d. Hard. coo. Br. Patents 4. 
Fitz. Grant 9. Note, reader, I have ſeen divers other letters patent 
Br. Exemp. 9. 1 made 
1Co. 49.2 2 R. 3. | | 

4+ a. b. (e) 2 Roll. 200. 6 Co, 6. a. 3 Bul. 6, 2 Inſt, 497. ( Roll. 199. (g/) 2 Roll. 2cb, 
{b) Hob. 222. Plow. 455: 3, 5 Co. 94. 4. 
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part X. Of St. Saviour, SOUTHWARK, 68 


made upon like conſideration, and having ſuch words, modo (a) 5 Co. 93. b. 


laben & poſſidens, and no actual ſurrender was ever made in From 43: ö. 
393» 


y of them. Fide (a) Berwick's caſe in the Fifth Part of n 
my Reports, fol. 93. 94. Lide the caſe of Alton Woods in Davis 40. 


the Firſt Part of my Reports, betwixt which and the caſe yy 
it bar the difference appears. * 3510 s, 14. 
Hard. 499. 


Lane 11, 
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The Cafe of the MARSHñALSEA. A 


C 

v 

Mich. 10 Jacobi 1. | v 

| 8 8 

3 | & 

JuriſdiQtion, ICHARD HALL brought an action of treſpaſs of af. q 
3 Brownl, 109, | . ; . . 

8 ſault, battery, wounding and falſe impriſonment againſt 1 

2 Inſt. 462, 548, Villiam Stanley, William Richardſon, and Roger Cante, t 

CR TIO. that they 1 Jan. anno 7 Facobi Regis, did aſſault, beat, f 

ulſtr. 205. . . . . 
Carthew x90, Wound, and impriſon, and in priſon detain for the ſpace of p 
ä 445, three months, &c. The defendants as to all the treſpaſs, but 5 
$70, &c. 


the aſſault and impriſonment, and detaining of him in priſon, 
9 pleaded not 3 and as to the ſaid affault and ;mpriſon 
ment, &c. the ſaid William Stanley and William Richard- 
ſon ſaid, guod curia dem Regis, vocat” curia Mariſchalcie hojpiti 
dom Regis, eſi antiqua curia ipſius dom? Regis & progenitorum 
ſuorum regum Anglia, & quod eadem curia tenetur, & a ten- 
pore cuj us contrar* memoria hominum non exiſtit tenebatur, & tt- 
neri conſuevit infra virgam, &c, coram Seneſchalls curiæ Mariſ- 
chalciæ & Mariſchallo hoſpitii dom" Regis pro tempore exiſlen, 
and that the ſame Court from time whereof, &c. had juril- 
diction to hold pleas of treſpaſs, and treſpaſs on the caſe, in- 
fra hoſpitium prad* & infra virgam ejuſdem hoſpitii fach, and 
by all the faid time within the ſaid Court there were tam gui 
dam 7 * Mariſchalcie hoſpitit præd quam quidam officiarit 
(de le Ba/ton) of the ſtaff, infra virgam hoſpitii dicti dom Regis, 
gui guidem Mariſchal, Mariſchalciæ hoſpitii pred” & officari 
of the Staff pro tempore exiſlen' ſunt & per totum idem 
tempus fuerunt officiarii et miniſtri cur*. pred? & quod omni 
brevia & præcepta quſdem cur* dirigenda ſunt, & per totum 
tempus pred* direct & dirigi uſitat' fuerunt eidem Mariſchal. 
% Mariſchalciæ, guod ipſe idem Mariſchall' Mariſchakcie per it 
& prad” oſficiarii of the Staff, & per ejus mandat ore _ 


ow 
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part X. The Caſe of the MaxsHalgra, 
fat, habent & toto tempore ſupradif? habuer & habere con- 


ever executionem & retorn' omnium & omnimodorum breuium, 
precept & warrant” guorumcungue a curia pred” emanan Ma- 
riſchallo Mariſchalcie præd dire? ; & iidem Williel „ Williet, 
& Rogerus ulterius dicunt quod, in Curie prad* habetur & 10to 
tempore ſupradifto habebatur talis conſuetudo, viz. quod ft aliqua 
perſona exiſten def” in aliquo placito tranſgr* in eadem Curia pen- 
an' & in cuflodia Mariſchalli Mar” hoſpitii exiſlen fuit tradi? 
in ball”, and preſcribed to let the defendant to bail; and that 
the faid William Richardſon before the treſpaſs, and yet is 
Marſhall of the Marſhalſea of the houſhold, and the ſaid 
William Stanley Officer of the Staff, and that the faid R 
Cante before the treſpaſs, ſc. 21 Fan. 5 Fac. Reg. in the 
faid Court of Marſhalſea of the Houſhold, before Thomas 
Warre, Eſq. then Steward of the ſaid Court, and Thomas 
Vavaſor, Knight, then Marſhal of the faid Houſhold at 
Southwark within the county of Surry, within the verge, 
Kc. exhibited a bill againſt one Thomas Ownſtead then in 
the cuſtody of the Marſhal of the Marſhalſea of the ſaid 
Houſhould, of a plea of treſpaſs upon the caſe, and declared, 
that the ſaid Thomas was indebted to the ſaid Roger in 801. 
for divers ſums of money by the ſaid Thomas to the ſaid 
Roger due, and ſo being indebted the ſaid Thomas 1 Fan. 
5 Jac. Reg. at Iſlington within the verge, promiſed to pay 
the ſaid Roger the ſaid 801. upon requeſt, which he had not 
done, &c. whereupon the ſaid Thomas was let to bail, and 
the faid Richard Hall and one Richard Petty became his 
bail: to which declaration the ſazd Thomas Ownſtead 
pleaded von aſſumpſit, c. which iſſue was tried for. the 
plaintiff, and damages and colts aſſeſſed, whereupon the 
plaintiff in-the ſame Court had judgment, and the plaintiff 
upon that judgment ſued forth a precept in the nature of a 
Cap' againit the ſaid T. Ownſtead directed to the Marſhal of 
the Marſhalſea of the Houſhold, who returned non eft inven- 
lun; whereupon the then plaintiff ſued forth a precept in the 
rature of a Cap', to take the body of the ſaid T. Ownſtead, 
or of Richard Hall and Richard Petty, according to the cuſ- 
tom of the ſaid Court, ad Jen's Sc. directed to the 
Marſnal of the Marſhalſea of the ſaid Houſhold, by force where- 
of the ſaid Marſhal of the Marſhalſea ore tenus commanded 
the aid William Stanley to execute the ſaid writ, by virtue 
whereof he arreſted infra virgam, &c. the body of the ſaid 
Richard Hall, and delivered him to the ſaid William Richard- 
fon, Marſhal, &c. in execution, &c. who detained him in 
the priſon of the Marſhalſea at Southwark infra virgam in 
execution, &c. The plaintiff replied and ſaid, quod nec 
pred” Rogerus Cante in placito præd guerens nec pradif? Tho- 
mas Ownſtead in placito prædicto def tempore exhibitionis 
bille prædic, fuit ſervus ſeu ſervi diets domini Regis 
k 4 ſeu 


— 


FI 
: 
* 1 
1 1 
1 
= 
: 
T 
| » 
5 2 
* 
, 
4 
* 
' x 
2 
_—_ 
* 
7 
K 1 
uw 
. f 
wi 
ors 
ol 
—_ 
' 
= { 
* 
7 „ 
3 
= 
« 
by 
4 
1 
1 
"TD 
4 
1 
i. 
_ 
? 1 
1 
BS 
2 'F 
W 
' 
= 
I 
4 . 


n r 


6 Co. 20. b. 


that Fleta, 


The Caſe of the MaRSHALSEA. Part Y. 


* ſeu de hoſpitio ſuo pred” exiſten', &c. Upon which the defen- 
- dants did demur in law. And this cafe was often argued at 


the bar, and two points were moved. 1. Whether an action 
upon the caſe upon Aſſumpſit for payment of a debt being 


made within the verge, be within the juriſdiction of the 

Court of Marſhalſea. 2. Admitting that it be not, then if 

the defendants —_— the warrant of the ſaid Court, ſhall 
ſe 


be puniſhed for a falſe impriſonment, or not. And muck 
was ſaid by them who were of Counſel with the Court of 


Marſhalſea; for the antiquity, honour, and juriſdiction of 


the Court of Marſhalſea : for the antiquity, that it is as an- 
cient as any of the King's Courts, as appears in 4 H. 6. 8. b. 
and 1 of Courts, Tit. Marſhalſea; for the honour, 

tb. 2. cap. 2. next after the high Court of Parlia- 
ment, adds, habet & Curiam ſuam coram Seneſcallo ſuo in auli 


ſud, &c. and Britton, cap. 1. (which is in the book, ſpoken 


2 Bulftr, 208, 
209, 210, 211, 
212. 

6 Co. 2. b. 21. a. 
3 Keb. 335. 

Cr. El. 502. 

2 Inſt. 47, 548. 
F. N. B. 241. b. 


The firſt point. 


in the perſon of the King) begins with the Court of Mar- 
ſhalſea before any other, in theſe words, And that the Marſhil 
of our Houſhold hold our place within the verge, &c. And 
we will, that the Earl of Norfolk by himſelf or by another 
Knight, be attendant to us and our Steward, to do our com- 
mands, and the attachments and executions of our judgments 
and of our Steward, through the verge of our houſhold; 
wherein it was alſo obſerved for the honour of the Court, 
that the Judges hold the King's place, and that a man of 
ſuch dignity as the Ear] of Norfolk, is attendant to the ſaid 
Court; and they further ſaid, that this Court was of ſo high 
Juriſdiction, that before the ſtatute of 5 E. 3. cap. 2. and 10 
E. 3. Cap. 2. no writ of error lay of -any judgment there 
given, but in Parliament: and by the ſame ſtatutes their er- 


rors ſhall be examined and redreſſed in the King's Bench. 


And, as it appears by Fleta, this Court of ancient time, for 
the greater honour thereof, was held in auld Regis, within 
the hall of the King's honourable houſhold. | | 
And as to the juriſdiction, they ſaid, that before the ſtatute 
of Articuli ſuper chartas, cap. 3. the Court of Marſhalſea had 
juriſdiction within the verge of pleas of the crown or criminal 
cauſes, and of all common pleas, real, perſonal and mixed, 
and that before the ſaid ſtatute, the Steward and Marſhal of 
the King's houſhold uſed to hold all the pleas aforeſaid with- 
in the verge, although none of the parties were of the King“ 
houſhold, and now the ſaid act has reſtrained them to thiee 
actions only, ſc. contracts, covenants, and treſpaſſes, and that 


6 Co. 20. b. ar. a. in three diſtin manners, ſc. In contracts and covenants, when 


F. N. B. * both are of the houſhold. 2. In treſpaſs, when either par! 
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part X. The Caſe of the MaRSHALSsEA. 


is of the houſhold. 3. Of other treſpaſſes done within the 
verge, when neither of the parties is of the houſhold, and 
that ſtands with the words of the ſaid act, /c. © but only of 
« treſpaſs of the houſhold, and of other treſpaſſes done with- 
« in the verge, and the contracts and covenants which any 
« of the King's houſhold has made to another of the ſame 
« houſhold ;” ſo that by expreſs words they have power not 
only of treſpaſs of the houſhold, but alſo of other treſpaſſes 
within the verge, and that the later words, „which any of the 
houſhold, &c. have made to another of the ſame houſhold,”? 
ſhall have relation only to contracts and covenants, and not 
to the clauſe concerning treſpaſſes, for then theſe words (and 
of other treſpaſſes done within the verge)” are void ; for 
it ſpeaks firſt of treſpaſſes of the houſhold, and then if the 
later clauſe ſhall have relation to the clauſe of treſpaſs, the 
ſame clauſe ** (and of other treſpaſſes done within the verge)” 
will be void, & glaſſa viperina eft que corrodit viſcera texts. 
And they ſtrongly relied upon an act of Parliament made 


within two years after the ſaid act of 28 E. 1. /c. an (a) 30 E. 1. (a) 6Co. 21. a. 


not printed, 'but remaining in the Treaſury, which is a good 
expoſition of the ſaid former act; by which it is enacted, 
that where before the Steward and Marſhal, the Court being 
many times near the city of London, ſome inqueſts are taken 
of treſpaſſes, and other things done within the ſaid city, be- 
twixt ſome of the ſame city only, and betwixt them and fo- 
reigners jointly, or betwixt foreigners; and the conuſance of 
which treſpaſſes and other things belongs to the Steward and 
Marſhal by. reaſon of the verge, that all ſuch inqueſts ſhall 
be taken within the city of London, and not elſewhere ; upon 
which it was inferred, that of all treſpaſſes done within the 
verge betwixt what perſons ſoever, the conuſance belongs to 
the Steward and Marſhal of the Houſhold, which is an ex- 
poſition by the high Court of Parliament, & (&) contempora- 


nea expoſitio 7 fortiſſima in lege : ſo that as well before the 135 


ſtatute of 28 E. 1. as by the words of the ſame ſtatute, and 
by the act of 30 E. 1. the Steward and Marſhal of the Houſ- 
hold have juriſdiction to determine all pleas of treſpaſs betwixt 
my perſons whatſoever. And they cited alſo the flatutes of 
5 E. 3. cap. 2. and 10 E. 3. cap. 3. by which it appears, 
that the Court has juriſdiction not only of treſpaſſes of the 
houſhold, but alſo of other treſpaſſes. And they held that 
this word [treſpaſs] ſhall be extended beneficially for the ju- 
riſdiction of the ſaid Court, becauſe their ancient juriſdiction 
was fo much reſtraincd by the ſaid act, and therefore they con- 
ceived, that all actions, the entry whereof is in placito tranſ- 
greſ', Sc. ſhall be within this word [treſpaſs.] And 2 * 

| 1 ore 


: 


(5) Cart, 20, 
135. 

2 Inſt. 11. 

4 laſt, 138. 


The Caſe of the MaRxsHALSEA. Part X. 


fore pleas of Zjectione firme, treſpaſ* quare clauſum Fa of 
goods taken away, aſſault, battery, wounding, treſpaſs upon 
the caſe, upon trover and af/:mp/it, and other treſpaſſes upon 


the caſe, ſhall be taken within this word, [treſpaſs] and the 


(a) 2 Co. Sr. E 
r 
The 2d point. 
Carter 19. 


Antea 76. 


juriſdiction thereof belongs to the Steward and Marſhal of 
the Houſhold, though none of the parties are of the King's 
houſhold : and they concluded, that infinite precedents might 
be ſhewed at all times after the making of the ſaid act of 
28 E. 1. That they have held pleas of treſpaſs, as well treſ- 
paſs upon the caſe, as other treſpaſſes within the verge, al- 
though neither of the parties was of the King's houſhold, 
la) & oprtimus legiim interpres conſuetudo. 

And as to the other point, admitting the Court had not 
juriſdiction of the cauſe, yet the proceeding in it (being a 
Court of record) is not void, but voidable by writ of error, 
Alſo the Marſhal of the Marſhalſea of the Houſhold, and 
the Officer of the Staff, are Officers and Miniſters of the 
Court, and it would be againſt reaſon to puniſh them for ex- 
ecuting the precept and warrant of the Court, when if they 
had refuſed, the Court would have puniſhed them for their 
diſobedience, and therefore the rule is, quicunque juſſu judicis 
aliguid fecerit, non videtur dola malo feciſſe, quia parere neceſſe 
e/t, and in 26 E. 3. 70. b. there it is taken for a maxim, that 
the thing which an officer doth by warrant or command of a 
Court, cannot be ſaid againſt the peace: and Doct. & Stud, 
150. the King's officers are bound to execute the King's 
writs at their peril: and they cite and ſtrongly urged the 
book in 7 E. 3. 23. b. and 24. a. where Alice brought an 
action of treſpaſs againſt one William, of falſe impriſon- 
ment: the defendant ſaid, that before the impriſonment it 
was commanded in the Marſhalfea, that if any woman follow- 
ed the houſhold of our lord the King, ſhe ſhould be taken 
and impriſoned, and this Alice followed the houfhold of the 
King; whereſore John Claydon then Marſhal commanded 
this William, who is gaoler, to take her ; wherefore he took 
her by his commandment, and for ſuch cauſe, and we do not 
conceive that ſhe can aſſign any wrong in our perſon, and 
there the rule of the book is, that William the defendant 
did no wrong, though he received her, whether the caule 
were allowable or not; for he ought to be obedient to 
his Sovereign; but the Gaoler ought always to receivc 
whoſoever is ſent to him by his Sovereign, be the cauie 
of the taking allowable or not; and there iſſue was taken, 
whether the defendant had the plaintitF of the delivery 
of the Marſhal. So in the cafe at bar, the officers of 
the Court are not to diſpute their authority, but ought 
to be obedient, aud execute the warrants. and commands 
of the Judges of the Court: and upon this ground g's i 
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books in 8 E. 3. 38. 17 E. 3. 66. 19 E. 3. Quare non admiſit 


7. Po. Com. Morgan's caſe, 12, 13. 7 H. 4. 27. 11 H. 4. 
35. 9 H. 6. 20. 2 R. 3. 10. 21 H. 7. 22. 14 H. 8. 16. Vide 
temp. E. 1. Aſſiſe 402. 32 E. 1. ibid. 378. 17 E. 2. Af. 373. 
10 E. 3. Scire facias 12. 31 Aſſ. 19, 10 E. 3. 47. 14 H. 4. 
24. 21 E. 4. 66. 21 fl. 6. 36. 21 H. 6. Treſpaſs 50. | 

But upon ſolemn argument at the Bench it was unani- 
mouſly reſolved, that judgment ſhould be given againſt the 
defendants. | BOY | 
And as to the firſt point, it was divided into five parts. 
1. What juriſdiction the Court of Marſhalſea had at the 
common law before the a& of Articuli ſuper chartas, anno 
28 E. 1. and therein the extent of their juriſdiction was con- 
fidered. ſc. 1. In what actions the Court had juriſdiction, 
2. To what place their juriſdiction was circumicribed, and 
to what perſons their juriſdiction extended. 

2. The reaſons why the common law gave. them, as 
Judges of the Court of Marſhalſea, ſuch particular and li- 
mited juriſdiction. | 
3. Conſideration was had of the act of Articuli ſuper char- 
ta, and therein three points were diſcuſſed. 1. Why this 
act was called Articuli ſuper charias. 2. What manner of 
act it was, whether introductory of a new law, or declara- 
tory of the old. 3. The ſeveral parts of the act were con- 
hdered. | 

4. The authorities of law in all ſucceſſions of ages fince 
the ſaid acc. | 

5. The nature of this action upon the caſe ſur aſſump- 


As to the firſt, it is to be known, that the Steward and 
Marſhal of the King's Houſhold had, before the ſaid act, 
two diſtinct authorities; one, they had ſuch general au- 
thority in effect as Juſtices in Eyre had, for they were the 
ricegerents in part of the Chief Juſtice of England within 
the verge : alſo the Steward and Marſhal had another au- 
thority, /c. to hold the Court of Marſhalſea, the title of 
which was, Plac' coronæ aulæ boſpitii dom Regis coram 
Seneſchallo Mariſchallo. By force of their firſt authority, 
they might hold all manner of pleas of the crown, and of 
Common Pleas as well real and mixed, as perſonal, and 
that appears by divers ancient precepts of ſummons which 
they uſed to direct to Sheriffs, &c. to cauſe to come before 
them all pleas, &c. the form of which was ſuch 3 Robertus 
ius Fohannis miles, Seneſchallus hoſpitii domini Regis vic' 
J ſalutem : mandamus quod ven fac” coram nobis tali die ubi- 
wngue dom Rex tunc fuerit in bailiva tud omnes aſſiſas nove 
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2 Inſt. 549. 
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di ſeiſme, mortiis anteceſſoris, ultimæ preſentat', magnas afſiſas, 
omnes juratas, inquiſitiones & attinttas & omnia placit” de an 
unde multeres nihil habent & que ſumm ſunt coram Fuſtic Regis 
ad primas affiſas cum in partes illas venerint, imme & omnes gf. 
ſiſas illas & placita illa, juratas, inquiſitiones & attindtas Fa 
gue coram Fuſtic Regis ad affiſas capiendas in balliva veſtra ofſig- 
natis fuerint attaminate & non finite. Et partibus diem illum 
pre figatis quod tunc fit ibi aſſiſas illas et placita ilia, jurata; 
et inquifitiones et attinf7as ulas in eodem ſlatu quo reman- 
ſerunt coram præſat' Fuſtic' proſecut ſi voluerint. Venire etiam 


fac“ coram nob' dictis die & loco, omnes priſones & manucaprcg 


de balliva veſtrd, & omnia attachiamenta que pertinent od gas. 
lam deliberandam. Fac' etiam proclamari & ſciri per totam bal. 
livami veſtram quod omnes liberi & quatuor homines & præpoſnii 
de villatis guar inter fuerint quod tunc ſint ad deliberationem pre. 
diftam. Et habeat' ibi recognitores, nomina pleg', ſumm' & hir 
And that they had ſuch general authority, appears in Flen 
who wrote before the ſaid act of 28 E. 1. lib. 2. cab. 2. Hale 
& Rex curiam ſuam coram Seneſchallo ſuo in aula ſud, qui jan 
tenet locum capitalis Fuſticiarit Regis, de quo fit mentio in com- 
muni brevi de hom repl', qui proprias cauſas Regis terminari 
conſuevit, & falſum judicium ad veritatem revocare & conque- 
rentibus abſque brevi juſlitiam exhibere ; cujus vices gerit in parte 
idem Seneſchallus hoſpitii Regis, cujus inter et de omnibus aftion- 
bus contra pacem infra metas hoſpitti, &c. recenter illatis etiam 
fine brevi, fc. auditis queremoniis injuriarum in auld Regis au- 
dire & terminare, ' aſſumpt*. ſibi camerar*, hoftiar*, vel Mariſ- 
challo aulæ, militibus, vel aliquibus eorum, fi emnes intereſſe nm 
poſſunt. Et cap. 3. Habet Seneſchallus ex vir tute offi ſui 
predittam poteſtatem procedendi ad utlagationes & bella inj ungendi, 
Somnia & ſingula faciend' gue ad juſticiarias itinerantes, prout 
ſuperius dictum et, pertinent faciend', hoc tantum excepto quad de 
libero tenemento intromittere non debet fine brevi. And there it 
appears, that the Steward, &c. held this Court in aula Rais, 
and what authority Juſtices in Eyre had to hold pleas of 


the crown, and all common pleas, real, mixed, and perſona, 


you may ſee in the Mirror of Juſtices, cap. 2. ſect. 3. where 
it is ſaid, the Kings do right to all by their Juſtices Com- 
miſſaries errants aſſigned to all pleas. Vide the ſtatute of 
Weſtm. 2. cap. 11. Bracton, ib. 3. cap. 7. fol. 105, Ke. 


and 115. b. Britton cap. 1. 6 E. 2. Aſſiſe Bro. 496. 4E. 


3. 4, 42. 6 E. 3. 36. 27 Aff. plac. 1. 16 H. 7. 5. 
And it is to be obſerved, that he, who is priſoner to the 
King's Bench, is in cuſtedid Maraſchaili Mareſchalcia Do- 
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minis Regis; and he who is priſoner to the Marſhalſea of the 
houſhold, is in Cu/todia Mareſc' Mareſchalciæ hoſpitii dom? Regis. 
And thereby alſo it appears, that the Steward, &c. vices gerebat 
Capitalis Fuſticiarti. And therewith agrees Britt. c. 1. who 
wrote in 5 E. 1. which was before the ſtat. of Articuli ſup” 
chartas ; and that the Marſhal of our houſhold, hold our 
place within the verge of our houſhold, and that his office ex- 
tends itſelf to hear and determine the preſentments and articles 
of our crown when we ſhall ſee it good. And note, that theſe 
articles were thoſe which Juſtices in Eyre charged the jury to 
enquire of, as it appears in Bracton, lib. 3. track. 2. cap. I. 
fol. 116. And therewith agrees the Mirror of Juſtices, which 
book was alſo wrote before the ſaid act of 28 E. 1. To the 
offices of (thoſe) the Chief Juſtices belong falſe judgment and 
ercors, & c. and ſo it belongs to their office to hear and deter- 
mine all plaints made of perſonal wrongs within twelve miles 
round about the King, and the gaol-delivery of prifoners de- 
liverable, and to determine as much as 1s to be determined 
by Juſtices itinerants. And Bracton alſo, who likewiſe 
wrote before the ſaid act, /ib. 3. De actionibus, cap. 7. fol. 
105, Hubet Rex plures curias in quibus diverſe actiones termi- 
nantur, & illarum cur* habet unam propriam ſicut Aulam regiam, 
& Jufliciar* Capitales qui proprias cauſas Regis terminant, & 
alurum, per querelam, vel per privilegium, vel per libertatem. 

As to the other authority, the (a) Steward and Marſhal are 
Judges of the Marſhalſea of the King's houſhold, and this 
court at the common law had a particular and limited juriſ- 
diction : 1. In reſpect of the cauſes ; for they as Judges of this 
court had juriſdiction only of pleas of the crown, and of (5) 
three particular common pleas, /c. pleas of debt, covenant, and 
treſpaſs vi & arms, as of battery, goods taken away, but not of 
trelpaſs Duare clauſum fregit, Ejectione firme, Action on the caſe, 
Detinue, nor any other perſonal action, nor of any real or 
mixt action: 2. In reſpect of the perſons; for in (c) debt 
and covenant both the parties ought to be of the King's houſ- 
hold, but in treſpaſs it was ſufficient if one of the parties was 


of the King's houſhold; and this alſo appears by Fleta Jb. 2. 


cap. 3. Si autem de aliquo fumiliari Regis (i. any of the King's 
houſhold) fiat queremonia, primo ſummoneatur, 2. attachietur, 
3 capiatur, c. whereby it appears, that the treſpaſs ought 
to be vi & armis, and not upon the caſe, otherwiſe a (4) Ca- 
dias lay not at the common law, and alſo that it was ſufficient 
if one of the parties was of the K's. houſhold. But foraſmuch 
as the Steward and Marihal had at the com. law theſe autho- 
'Ities, the one general, and the other parricular, and both courts 
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(a) 6 Co, 12. as 
F. N. B. 241. b. 
19 E. 4. 8. b. 
20 E. 4. 16. b. 
Cr. Jac. 314. 

1 Bulitr. 210. 
(6) 2 Inſt. 548. 
Poſtea 74. b. 


(c) 6 Co. 20. b. 


(d) 3 Co. 12. 4 


(2) 4 Co. 47. a. 
Poſtea 74. a. 

F. N. B. 241. d. 
(5) 1 Bulſtr, 


209. 


Nota. 


* Note, the pro- 
ceedings here 
were by conſent, 
as being more 
expeditious, &c, 
than in other 
courts z and in 
this caſe had 


even the Judges 


approbation, 
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were then held in aula Regis; and that they had the gener] 


authority but at will, and had a fixed eſtate: for their lives in 
the other, they drew to the court of their Marſhalſea, by co. 
lo ur of the ſaid general authority many cauſes which did no 
by law belong to the juriſdiction of the ſaid court. 3. In re. 
ſpect of the place to which their juriſdiction was circum. 
ſcribed ; and that appears by Fleta, lib. 2. cap. 2. Infra me 
hoſpitii continentes (aj 12. leucas in circuitu, and the Mirror of 
Juſtices, ubi ſupra. And this was the law before the ſtatute 
of (6) 13 R. 2. cap. 3 but that limits the twelve miles to he 
computed from the King's lodgings. And the Steward and 
Marſhal, being ſo reſtrained, invented divers means and de. 
vices to enlarge their juriſdiction, and to encroach upon the 
common law; and therefore if in the bond or covenant, &c. 
mention was made of diſtreſs of the Steward or Marſhal of 
the King's houſhold, or one of them, they would hold ple 
thereof, although the bond or covenant was made out of the 
verge. And alſo they uſed to take conuſance of debts and 
other things, where the parties were not of the King's houſ- 
hold, and that appears by Fleta, /ib. 2. cap. 3. Tunc d. 
mum de obligationibus & contrattibus, in quibus debitores ad di. 
triftionem Seneſchalli et Mareſchall: domini Regis ſponte ſe all. 
gaverunt, ** Et paulo poſi, Et nota, quod in obligatione omni in 
qui fit mentio de diſtrictione Seneſchalli et Mareſchalli hoſpitii Ri 
vel corum alterius tantum, audit” ſunt partes, et loquela ter mi- 
nata ſine brevi ubicunque, ſe contraxerint infra virgatam vel extra 
coram ſen” niſi loguela liber“ tangat ten” ejus vel pertinent”, nec al- 
ſtabit petenti exceptio de contractu facto extra virgatam, ut mtr 
placita Petri de Chamnet anno Regis regni Ed. 18. inter Henr' 4 
IVitton petentem, & Ranulfum Foleſchanks obligat prefat H. in 
neceſſariis pro vittu et veſlitu et hujuſmodi ad valenc 20 li. pr 
an” ſuo perpetuo inveniend pro quad' terra in D. et quadam bal. 
liva in S. et unde idem R. obligavit ſe in Lond diſtrictioni Sen u 
Mar” Regis anno 15, Rege tunc exiſlente in Vaſcon'. Cui erci- 
tione de non infra vir gatam non allocata, petiit judicium fi de liber 
tenꝰ vel ejus pertinen” debuit ſine brevi Regis reſpondere, cum 1dm 
H. petiit certum redditum ad terminum vitæ ſue : et quia volut 
fic obligari, nec volenti & ſcienti fit injuria®* : conſiderat' fuit pr 
plures Fuſtic- qui aderant, ex quo neceſſaria illa proveniebant tan. 
quam de Camera et non de loco certo de quo potuit viſus fieri, qual 
exceptio præd locum non haberet, quod aliud diceret et reſpondertt 
vel pro indeſenſo et convicto haberetur. Another invention 4s 
ampliandum juriſdictionem ſuam was, that although none of the 
parties was of the King's houſhold, yet they would name 
them in the declaration and plea of the King's houſhold, 9 
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bas they conceived, to eſtop the party to contradict it. But 
o conclude this point, it appears to you, good reader, that 
o know what the law was before the act of 28 E. 1. how 
neceſſary the authorities of the ſaid ancient books of the (a) (a) 8 Co. 35. a. 
Mirror of Juſtices, of Bratton, Britton, and Fleta are to diſ- Plow. 357. a. 
cuſs this point; and although perhaps one may know the law 
upon the ancient ſtatutes, yet he will never know the true reaſon 
of the interpretration of them, unleſs he knows what the law 
was before the making of them; and therefore it is true, g 
muita ignoramus quæ nobis non laterent ft veterum lectio fuit nobis 
amiliaris. 
As to the 2d point, the ancient ſtyle of the court of the 
Marſhalſea was, (Y) placita corone aule hoſpitii dom* Reg tenta (3) 6 Co. 21. a. 
gram, Sc. by which words aulz hoſpitii, it is proved, that * 71. a. 
at lealt one of the parties ought to be of the King's houſhold : * ö 
for how can the words be aut hoſpitii dom' Reg, when none 
of the parties is of the King's houſhold ? and it was obſerved, 
that thoſe who are of the King's houſhold are called Aulicii, 
and that is the reaſon that it is not neceſſary in ſuits there be- 
fore the Steward and. Marſhal, (c) to alledge that the plaintiff (9 Doc. pl. 2, 
or defendant was of the King's houſhold, for the ſtyle of the 247. 
{aid court, as appears afterwards by many authorities, implies 
it. The ſecond reaſon is, becauſe the proceedings in the 
ſame court is by bill in reſpeCt of the privilege of the parties. 
and not by original ; and the court of King's Bench carinot 
hold any common plea by bill without privilege of the court. 
The third reaſon, that the fervice and attendance of the King's 
ſervants were ſo requiſite and neceſſary to the King, that the 
pleas in the ſaid court ſhould be rather diſcontinued by his 
removal out of the verge, than he ſhould loſe the attendance 
of his ſervants: and it they might hold pleas between mere 
foreigners, what reaſon could there be that the pleas ſhould 
be diſcontinued by the King's removal? and why ſhould the 
Judges of the K.'s houſhold decide cauſes, when none of the 
parties is of the K. 's houſhold ? (d) Furiſattne/t peteſtas de pub- 
leg introducta cum neceſſitate jur iſdicendi. And that agrees well (4) 1 Bull, 210. 
when the parties are of the houſhold, for the neceſſity of the 
King's ſervice, but not when none of the parties is of the 
ame houſhold, In Mich. 42 & 43 El. in the King's Bench, 
e) Hall brought a writ of error againſt Jones of a judgment (% Moor 623, 
pven in the court of pipowders of the market in the city of 624- 
Clouceſter, for Jones Regiſter to the Biſhop of Glouceſter, 13 
becauſe Hall had publiſhed ſlanderous words of him, ſc. That 4" 48 
* Mr. Jones and his Clerks have by colour of his office ex- 2 Bulſt. 21. 
* torted and gotten 300 l. per annum, by unlawful means for 
* many years together, above their ordinary fees, for proving ( 4 Inft. 272. 
© of teſtaments, and granting of adminiſtrations,” and the Au ; 
judgment was reverſed for two errots. 1. Becauſe the ſaid 1 Roll. da 
words did not concern any matter (/) touching the mar- 2 Bulſt. 21, 24. 
let, and therefore the court had no juriſdiction of them; ©*: Jae: 373: 


Moor 830, 831. 
but Cro. Car. 46. 
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(a) 2 Inſt. 272. 
2 Bulſt. 21. 

(6) Moor 624. 
4 Inſt. 272. 

2 Bulſt. 21. 

(c) Cro. El. 773. 
(d) Dy. 132. pl. 
80. Jenk. Cent. 
211. 2 Bulſt. 
21, 23. 

Moor 8 30. 

1 Roll. 544. 
Finch Ley 132. 
a. 4 Inſt. 272. 
Kelw. 99. a. 
(e) Fitz. Cor, 3. 
Br. Error 171. 


(f) Raftal 
hancery 1. 
2 Inſt. 551, 


2 Inſt. 544. 


(gs) 9 Co. 118. b. 
2 Inſt. 26, 166. 


(+) 9 Co. 118. b. 
121. à. 


Wrote's caſe in the fourth Part of my Reports, fol, 47: 4 


| Bench ſhould follow him, fo that he might have at all times 
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but if one ſlanders any one who trades in the market, in an 
thing which (a) concerns his trade, there an aCtion lies well, 
2. It appears in the declaration that the words were ſpoken (5) 
before the market, and not in it: for as the court had no 0 
juriſdiction but for things concerning the market, ſo it had 
no juriſdiction for matters concerning the market, unleſs they 
were done in the market. ide 2 & 3 P. & M. (d) Dy. 19, 
Vide Bract. 334. (e) 13 E. 4. 8. b. 7 H. 6. 19. 13 Hl. 7. 19, 


b. the ſtat. of 27 H. 6. c. 5. 17 E. 4. c. 2. & 1 R. 3. 6. Pari 


ratione it would be againſt reaſon that pleas ſhould be held 
coram Seneſch' & Mareſcl? hoſpit' dom“ Reg* of a thing which 
doth not concern any of the houſhold. The fourth reaſon, 
ex congruo, it would not be ſeemly that any carman or other 
mechanical perſon ſhould ſue another in the ſame court, and 
draw them in aulam Regis, where the court was originally 
held, for they have not v-//:menta aulica; and therefore it i 
recorded by St. Luke the Ev. c. 7.v. 25. Dixit ad turban, 
quid exiiſtis videre bominem molliÞ veſtimentis indutum ? Ec qu 
in veſte precioſa ſunt et in deliciis agunt, in domib' regim ſunt, 
And the common law regards conveniency, and doth not 
allow aliguid indecorum, nor that which is done contra bons 
mores. 5. At the ſame Parliament, ſcil. an' () 28 E. 1. c. 
5. it was enacted, that the Chancellor and Juſtices of his 


near him ſome that be learned in the law, which be able duly 
to order all ſuch matters as ſhall come to the court at all times 
when need ſhall require, and it appears by divers records ſub- 
ſequent, that the Chancellor and the Judges after that act had 
their Purveyors, &c. and that accordingly purveyance was 
made for them, as appears in Rot. Pat. 10 E. 2. parte2. 
Memb. 20. & 2 E. 3. parte 1. Memb. 33. &c. till 4 E. 3. 1 
which time the court of King's Bench became reſident, and 
all the pleas there being coram Rege : and by the act of 4 L. 
3- c. 3. it was prohibited, that no purveyance ſhould be taken 
great or ſmall, but only that the Purveyors of the King, 
Queen, and their children, take not corn, &c. But by the 
ſaid act of 28 E. 1. c. 5. the general authority of the Steward 
vaniſhed, inaſmuch as having regard to the ſame, they wet 
but the vicegerents of the Chief Juſtice when he himſelf vn 
preſent, (g) in præſentia majoris ceſſat poteflas minoris; and yt 
under colour of their former general authority, they encroached 
much upon the common law. And it was obſerved, that tit 
court of Marſhalſea of the King's houſe never held any ples 
of the crown after the making that act, becauſe the Juſtices 
the King's Bench were to follow the King, and therefore the) 
have uſed to hear and determine pleas of the crown within tt 
verge by force of a commiſſion of Oyer and Terminer, in vac 
tion time, for in (/) term time when the King's Bench fits it 
the ſame county, all commiſſions ceaſe. Vide Katherine 
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. The reaſon why this Court was limited to theſe three ac- 
| tions was, becauſe one of the houſhold who lives on his ſalary 
or penſion, has often occaſion to borrow money, and make 
WH covenants with others of the ſame houſhold for apparel and 
cocker neceſſaries; and for treſpaſs vi et arm? as battery, carry- 
ng away of goods, &c. they have juriſdiction for the preſer- 
| vation of the peace, as aforeſaid, 7. The reaſon why the 
bounds of the Marſhalſea are called the verge, and that its ju- 
nidiction is confined within the verge is, becauſe the Marſhal 
WH purtat virgam (que ſignat pacem) coram Rege per ſpatium (a) 12 (4) 4 Co. 45. 4. 
leucarum, &c. et de virga prædict' dicitur wirgata, and beyond Antea 72. b. 
WH that the Steward and Marſhal never had juriſdiction, and F. N. B. 241. b. 
WH that appears in Fleta /b. 2. c. 4. 
As to the third point, ſc. the conſideration touching the 
| a(t of {b) Articuli ſuper Chartas, c. 3. it was reſolved, that () 2 Inft. 547. 
| Articuli ſuper Chartas, is as much as to ſay, (c) explanationes 3 1 34- 
er chartas; and the charters here mentioned, are the tra parry 
| Great Charter, and the Charter of the Foreſt, and ſo it ap- 212. 
ders by the preamble, of becauſe the points of the Great Charter 2 ges 
ol liberties, and of the Foreſt, &c. and in Pierce de Salt- 2 Co. 14. 4. 
| marſh's caſe, the book ſaith, that Herle Chief Juſtice in 6 E. 20. b. 
3. 33. b. ordered the explanations upon the charters, /c. the re Leg 
11th chapter of Champerty to be read. By which it appears, Br A ie ue 
) that articuli in this caſe ſigniſies explanationes ; and ſome ſay, le Star. 38, 49. 
e dicuntur articuli quia arciant ad obedientiam : but then it . & 13: a 
will be aſked in what part of Magna Charta can one find any 99-4 2 
5 thing concerning the Court of Marſhalſea? To that it was F. N. B. 241. b. 
anſwered, that the () 29th chapter of Magna Charta ex- Rift. fg. Ax 
| tends to it, for there it is enacted quod nullus liber homo capia- 4% oe wh 
tur, vel impriſonetur, aut diſſeiſietur de liber ten'to ſuo, vel de 11 Co. 99 4. 
libertatibus, vel liber conſuetudinib” ſuis, aut utlagat' aut exule- 2 _ 7 | 
tur, aut aliquo modo deſiruatur, nec ſuper eum ibimus, nec ſuper 14 hs 5. 1 
tum mittimus niſi per legale (e, judic' parium ſuorum aut 4 Leon. 61. 1 
per legem terre; by which act every arreſt or impriſon- re "8 
ment and every oppreſſion contra legem terre is prohibit- ( . 
ed. Then, if any againſt the law uſurp any juriſdiction, | 
and by colour thereof arreſt or impriſon a man, or in Ws 
any manner by colour of an uſurped authority oppreſs any 1 
man (which is a manner of deſtruction) againſt the law, he | 
may be puniſhed by that ſtatute : and becauſe the Steward 
and Marſhal of the Court of the Marſhalſea had encroached 
to them juriſdiction in divers cauſes which did not belong 
to them, and by colour thereof awarded precepts ſometimes 
to arrelt the body of the defendant, and ſometimes by colour 
of execution to ſell, &c. the goods and chattels of the de- 
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J] lendant againſt law, which is an oppreſſion by colour of juſ- Wo 
E tice, and a manner of deſtruction, for that reaſon this third 1 

„chapter was enacted for explanation of the ſaid Great Char- Li. 
n er, as to the juriſdiction of the ſaid Court of the Marſhalſea. So 1 

ne 


that this act of Articuli ſuper chartas, 18 not introductory of 
Vol. V. LI a new 
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(a) 6 Ed. 3.33. b. 


606 co. 20. 4. 


(e) Cro. El. 502. 
6 Co. 20, 21. as 
2 Inſt. 130. 

1 Bulſt. 208, 
2105 213 


than of treſpaſs, debt, and covenant : as to the place, the 


ſc. for their lives within the Court of the Marſhalſea. 2. Of the 


Ptecinct, this chapter has enacted, that from hencelor 
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a new law, but an explanation of the Great Charter, which was 
declarative of the ancient common law of England. But it and 
appears alſo by this third chapter, the parts whereof are now 7 
to be conſideted. This chapter concerning the Court of the Mar. 
ſhalſea is divided into two general parts. / Into the preamble, 
and the body of the act: in the preamble three things are pro. 
pounded to be remedied by the body of the act. 1. Of the 
eſtates of the Stewards and Marfhals, id %, concerning the ju- 
riſdicton by force of their offices in which they have eſtates, 


pleas which they ought to hold, by which it appears that this 
chapter was declarative, for the intent of this chapter was t6 
reduce the Court of the Marſhalſea to its true and lawful inſti. 
tution, which this word (ought) imports, and therefore this 
act demonſtrates what pleas they ought to hold, which well 
agrees with the title Articuli ſuper chartas, and with the book 
of (a) 6 E. 3: the explations of the charters, i. e. of the com- 
mon law. he third is, how they ought to hold the pleas, 
The body of the act purſues the parts of the preamble; and 
firſt the whole purview thereof extends only to the Court of the 
Marſhalſea of the King's houſe. As to the pleas which they 
ought to hold, the body of the act has made a declaration of 
three points. 1. Of the cauſes. 2. Of the perſons. 3. Of 
the place. For theſe cauſes, the purview of the act is in the ne. 
gative, in part abſolutely, and in part with an excluſion, It 
is ordained from henceforth, that they hold not plea of free- 
hold, and that is abſolute; nor of debt, nor of covenant of 
the people, but that is with excluſion, firſt to the cauſes (6) 
but only of the treſpaſs of houſhold and of other treſpals 
done within the verge, and of contracts and covenants : {0 
that theſe words (but only, &c.) reduce, as to the cauſes, the 
Juriſdiction of the Court to its original inſtitution, ſc. to c- 
tions of treſpaſs, debt, and covenant, and all other pleas are 
excluded. As to the perſons, if this act had not made any 
particular declaration, as appears before, they ought to hare 
had the privilege of the houſe, /c. in treſpaſs, where both, ot 
at leaſt one be of the houſe; and in caſe of debt and cove- 
nant, where both are of the houſe, and of that alſo this chap 
ter has made an expreſs declaration. And the expoſition in 
(c) Michelborn's caſe in the Sixth Part of my Reports was 
affirmed for law: and vide there an act paſſed both houles 
of Parliament, anno 1 R. 2. & vide inter petitiones Parlian 
anno 1 E. 3. Lond' 10. that there the Steward and Marſhal, 
aſter the ſaid act, did encroach to them to hold other pleas 
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ſtatute has reſtrained it to the verge only ; and becauſe by 
colour of certain inventions of the Steward and Marſhal 
ad ampliandam juriſdictionem ſuam as to pleas, perſons, and 
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the Steward hold not plea of debt or other thing, but of the 
ple of the houſhold, fo that the voluntary (a) conuſance (aF. N. B. 242.4. 
of debts before the Steward and Marſhal by foreigners, did 
not give the ſaid Court juriſdiction, but as an unjuſt enctoach- 
ment upon the common law was ouſted by this act. It is alſo 
further enacted, that they ſhall hold no plea by bond made at 
at the diſtreſs of the Steward or of the Marſhal ; by colour of 
which, as appears before, they encroached to themſelves ju- 
nfdition, not only when the parties had no privilege, but 
alſo of cauſes which did not belong to their juriſdiction, and 
thoſe alſo done out of the verge, as appears by that which 
Fleta has before reported, and who has well expreſſed the true 
cauſe and ſenſe of the two laſt branches, which of themſelves 
were full of obſcurity. As to the third part of the preamble, 


l. How, &c. the body of the act has three branches. 1. That 


they ſhall implead no plea of treſpaſs, except the party was at- 
tached by them. 2. And they ſhall plead ſpeedily from day 
to day, ſo that they may be pleaded and determined before 
that the King depart out of the bounds of the ſame verges 
where the treſpaſs was done. 3. And if fo it chance, that 
they cannot be determined within the bounds of the ſame 
verge, the pleas ſhall (5) ceaſe before the Steward, and the (3)F.N.B.241.b» 
matters be determined at the common law. And it was ob- 
ſerved, that although the (c) Steward and Marſhal are both (c) Ant. 72. a. 
Judges, yet in this laſt clauſe, as many in Fleta, the Stew- 5 oy +I 
ard is only named, becauſe he was the lawyer, and therefore 1 K. - — Yo 
had the direction of the Court. And the concluſion of the 20 E. 4. 36. b. 
body of the act, as to theſe three points, is, and if the Stew- Oo. Jac 3. 4+ 
ard or the Marſhal do any thing againſt this ordinance, it FD Ops 
ſhall be held as void. And this act was of ſo great profit and 
conſequence, that by the act of Parliament anno 18 E. 3. cap. 
7. it is enacted and commanded to be put in execution. 

And as to authorities in law, they ate copious, and of four 
ſeveral natures. 1. The year-books. 2. Books written of 
the laws of England. 3. Judgments in Parliament : and all 
theſe are theſauri aperti. 4. Judicial records and precedents : 
and theſe are theſauri abſcenditi. And for direct authority in 
the point in the year-books, vide (4) 6 R. 2. Action ſur (4) Br. Adlon 
kflatute pl. ult. 3 H. 6. Eſtoppel 18. Afton fur leflatute 1 3. tor le fiat. 49. 
7 H. 8.30. 10 H. 6. 13. a. 14H. 6.6. b. 5 E. 4. 129. a. Pet. 77. * 
10 E. 4. 8. b. 20 E. 4. 16. b. 22 E. 4. 11. 22 E. 4. 16. 22 E. 4. 
31. b. Vide 48 E. 3. 17. b. & Regilt. Original 111. the plaintiff 
thall never aver, &c. that the one or other party is of the „vide prox · 
bouſhold cauſa qua ſupra. Regiſter Original 18 5 a. inter bre- Pat. 
via de ſtatuto, Rex Seneſchallo et Mareſchallo hoſpitii ſui ſalu- 
tem (and recites the ſaid chapter of the ſtatute) & etiam 
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ex gravi querela A. de B. accepimus, * vos ad ſectam R. inn 

ad reſpondendum coram vobis præſat . de quadam tranſyreſſi, 

Sc. infra virgam nofiram apud B. quanquam neuter eorum i 

eodem hoſpitis exiſtat, &c. vobis mandamus quod ſi ita eft, tun; 

placito illo coram vobis ulterius tenend* ſuper ſedeat' omnino ipſun 

B. contra formam ordinationis præd non moleſtant in aliqy, 

ſeu gravant', Which writ being formed upon the ſaid ſtatute 

and preſently after the making of it, is a manifeſt proof, that 

the Court of the Mar ſhalſea cannot hold plea in treſpaſs within 

the verge, if none of the parties are of the King's houſe, 

And it is to be obſerved, that where any ſtatute prohibits any 

thing, a man may have a Super ſedeas in the nature of a pro- 

hibition to any Judge who ſhall hold plea againft any ſtatute, 

and this appears in many cafes in the Reg:/ter inter brevia dt 

flatuto, it is likewiſe to be obſerved, that when any ſtatute 

prohibits any thing, &c. if any one impleads another, al- 

though it be in courſe of a legal proceeding; yet the party 

grieved ſhall have an action upon the ſtatute againſt the party 

( F. N. B. who ſues againſt the ſtatute, (a) although the words of the 
wn 4 ++; \ ſtat. do not give any action to the party, but that is a conſequent, 
243, C. 242. a. and a thing implied in every thing prohibited by any ſtatute: 
D alr. Sh. 121. a. and this appears by the ſaid book of (5) 7 H. 6. 30. b. 31. a, 
Gre. Jac 209- where the party grieved had an (c) action upon this very 
6 39 ſtatute, and 4 E. 4. 37. a. b. an action upon the ſtatute of 
2 Inſt. 55. (4) 2 Hf. 5. c. 7. for not delivering of the libel. The Tal: 
(6) 2 20: > /tve nouæ Narrationes, f. 102. a book cited and approved in 
mag Bay * r 39 H. 6. The Diverſity of Courts, 102. F. N. B. 241 b. a man 
Fitz. Bar. 17. ſhall have an averment in an action brought againſt him in the 
90 „ Ae Court of the Steward and Marſhal, that he was not of the 
Br. Jerictia. gy. King's houſhold at the time of the treſpaſs or contract made; 
(4) 2 H. g. cap. 3. or that the plaintiff was not of the King's houſhold. Ye (2) 
20 — 1 Stanford, lib. 2. c. 5. And this point is reſolved by Parliz- 
3 Buldr. 5. 120. ment in ) 15 H. 6. cap. 1. where it is recited, that the 
Reg. 58.2. Steward and Marſhal of the King's houſe and their deputies, 
8 37-338, have held pleas of debt, detinue, and other perſonal pleas be- 
(e) 3 twixt people which were not of the ſame houſe, making men- 
Cor. lib. 2. c. 5. tion in their records, that the plaintiffs and defendants 
Cf) 1 Bulfir. were of the fame houſe, and not allowing to the pat- 
RE Fiel ties defendants their challenges and exceptions by them al- 
ſea 7. ledged, that themſelves or the plaintiff are not of the ſame 
houſe, againſt the laws and ſtatutes in thoſe caſes made and 

provided, that they ſhall not be eſtopped by ſuch record, 

&c. but the ſaid defendants ſhall have their averment to 

ſay, that they or the plaintiffs were not of the ſame houl- 

hold, at the time of ſuch plea or ſuit commenced, the ſaid 

record or other matter therein contained not withſtanding. 

By which act the ſaid invention to increaſe their juriſdie- 
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jon was taken away, which was but a declaration of the com- 


mon law, as appears by the ſaid book in 
18. & 10 H. 6. 13. Vide the ſaid acts of 
2. 5 E. 3. 10 E. 3 & 33 H. 8. cap. 12. 
that every act made concerning the Ma 
ſtrains or explains their juriſdiction, 

thing to it. As to judicial records, it 
E. 3- in the Treaſury coram Rege, 
Marſhalſea in an action of detinue, 
Bench, becauſe they had no pow 


tion; and therefore in the ſaid ſtatute of (a) 


preamble, the action of detinue i 
In the Book of Entries, 278. & 


6. (5) Purchaſe's caſe cited in Mi 


there to be adjudged in the point. 


As to the nature of the action, it was 
the common law, as the ſaid act of 28 E 


H. 6. Eſtoppel 
35 E. 1. 1 E. 3. 1 R. 
And it was obſerved 
rſhalſea, either re- 
and no act adds an 

appears in Paſch. 3 
that judgment given in the 
was reverſed in the King's 
er to hold plea in ſuch ac- 


15 H. 6. in the 


$ 11] recited, 
128. Conuſans 7. & 32 H. 
chelborn's caſe, which ſee © 


reſolved, that as well 
- 1. extended only to 


treſpaſs /impliciter, and not to treſpaſs ſecundum quid ſc. upon 


the caſe; for theſe 
tion, no more than 
upon trover, or bailment, 
only of treſpaſs 
pals in which a 


fad; and according to this refolution it was 


King's Bench, HA, 5 Ta 
Gray's caſe, that judgmentgiven inthe Co 
in an action upon the caſe upon trover an 


verſed, becauſe the ſtatute did not extend 


the caſe; and therewith alſo a 
chelborn, But although this 
neral conſideration, quod indebitatus exi/iit, 

4 appears in Slade'e caſe, in the Fourth P 


action of a 


yet if they had juriſdiction of the cauſe, 


therein was no 


ſhall be ſpoke 
now follows. 


2dly. It was reſolved, 
the defendants : 
has (/) juriſdicti 


or erroneouſ] 
miniſter of ch 
of the Court, 
the Court has 


fu Judici: 


t void, but voidable by writ 
to more at large in the ſecond point, which 


e other ſide, 


are not actions of treſpaſs without addi- 
they can hold plea in an action of treſpaſs C 
and converſion, 


fempliciter, , vi 


ny freehold canno 


or the like, but 


et arm” and alſo of ſuch treſ. 
t come in debate, as is afore- 


adjudged in the 


c. Reg. Rot. 876. in (c) Jeremy 
urt of the Marſhalſea 
d converſion was re- 


to treſpaſs upon 


grees (4) the faid caſe of Mi- 
umf/u upon (e) ge- 
be againſt the jaw, 
art of my Reports; 


their proceeding 


of error. But that 


that the action well lies againſt 
and a difference was taken when a Court 
on of the cauſe, and proceeds inverſo ordine, 
» there the party who ſues, or the officer or 
e Court who executes the pr 
no action lies againſt them. 
not juriſdiction of the cauſe, 
proceeding is coram non judice, 
them without any re 
fore the ſaid rule Cited by th 
aligned fecerit (but when he has 
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ecept or proceſs 


(2) But when 
there the whole 


and actions will lie againſt 
gard of the precept or proceſs, and there- 


ſc. 0 Qui Juſ- 
no juriſdiction, 
non 
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non eff judex) non videtur dels malo feciſſe, quia parere neceſſe 
eft, was well allowed, but it is not of neceſſity to obey him 
who 1s not judge of the cauſe, no more than it is a mere 
ſtranger , for the rule is, judicium a non ſus judice datum nullius 
70 momenti. And that fully appears in our books; and there- 
ore in the cafe betwixt Bowſer and Collins in 22 E. 4. 33, b. 
there Pigot ſays, if the Court has not power and authority, 
then their procee ding is coram non judice as if the Court of 
Common Pleas bolds plea in an appeal of death, robbery, or 
any other appeal, and the defendant is attainted, it is gran 
non judice, quod omnes conceſſerunt, But if the Court of 
Common Pleas in a plea of debt awards a (a) Cap ius againſt 
a duke, earl, &c. which by the law doth not lie againſt them, 
and that appears in the writ itſelf ; and if the Sheriff arreſts 
them by force of the Capias, although the writ be againſt law, 
notwithſtanding, inaſmuch as the Court has juriſdiction of 
the cauſe, the Sheriff is excuſed : and therewith agrees 38H, 
8. Dy. 60. b. The ſame law, if a Juſtice of Peace makes 1 
warrant to arreſt one for (b) felony who is not indicted al. 
though the (c) Juſtice errs in making the warrant, yet he who 
makes the arreſt by force of that warrant, ſhall not be puniſh- 
ed by writ of falſe impriſonment, becauſe he is judge of 
the cauſe; and therewith (4) agrees 14 H. 8. 16. a. But 
if one be indicted before Juſtices of Peace and confeſſes the 
felony, and has. a Coroner, and becomes an approver, and 
makes an appeal, ſuch appeal before the King was adjudged 
void, as appears in (e) 9 H. 4. 1. b. & (/) 2 H. 4 19% 
Vide 44 E. 3. 44. a. b. and the reaſon of that caſe (as fone 
ſuppoſe) is, becauſe the commiſhon of peace extends only ad 
inquirendum, (ſc. to enquire before themſelves) audiendum tt 
terminandum; and ſo the appeal of the approver is out of (g 
their commiſhon, becauſe the approver doth not make bis 
appeal before the Juſtices, but before the Coroner, and the 
Coroner records it to the Court. But the reaſon which 
is given in (/) 9H. 4. 1. b. is, that the Juſtices of the 
Peace have no power to aſſign him a Coroner, no more 
than they can enquire of treaſon, as it is there alſo held, 
becauſe it is not within their commiſſion. So where the () 
Sheriff who is preſcribed by the lord to hold his turn with- 
in the month after Michaelmas, &c. holds his turn after 
the month, and takes an indictment of robbery at the tame 
turn, and the indictment is by Certisrari removed into the 
King's Bench, by the advice of all the Juſtices the party ſo in- 
dicted was diſcharged, becauſe the indictment was utterly void, 
and coram non judice, ſoraſmuch as at that time the Sheriff had: 
not authority to hold the Court. And it was faid by the Juſ- 
tices, that if a man has a leet which has been held at a cfr- 
tain day, if he holds it at another day, that ſuch Court 10 
held is void, and without warrant ; and otherwilc it 52 
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. Bench, are now unanimouſly reſolved. 
, eral declaration is an action upon the caſe quod cum indebi- 
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Court Baron. But if the Court of Common Pleas holds plea 
in debt, treſpaſs, &c. without an original, it is not void, for 


they are Judges of thoſe pleas, and it cannot be ſaid that the 
roceeding is coram non judice : and therewith agrees (a) 19 
. 4. 8. b. and therewith in the point agrees the ſaid book in 
(5) 6 R. 2. that judgment in the Marſhalſea, when (c) none 
of the parties is of the King's houſhold, may be avoided by 
plea (4) without any writ of error, which proves that it is void. 
Vide 20 E. 4. 16. b. 22 E. 4. 13. 31. & 10 H. 6. 13. a. It 
is agreed in the point alſo, that in treſpaſs before the Steward 
and Marſhal, if none of the parties be of the King's houſ- 
hold, there it is coram non judice, becauſe they exceed their 
power. The ſame law, if they hold plea out of the verge, as 
it is held in Plo. Com. Plat's caſe, 37. b. and that agrees 
with the rule, extra territorium jus dlicendi non paretur im- 
pune. Vide 22 Aſſ. 64. Plo. Com. 394. b. 37 Aff. p. 17. 
39 E. 3. 33, 34. 39 Al. p. 6. 7 H. 4. 27. 11 H. 4. 36. 36 
H. 8. 32. 22 E. 4. 32. i R. 3. 1. 2 N. 3. 2. 
9 H. 7. 12. 21 E. 3. Barre 271. 3 Mar. (e) Dy. 135. And 
with this difference all the books were well reconciled. And 
as to the ſaid caſe of ) 7 E. 3. 23. b. 24. a. by the com- 
mon law it belongs to the office of the Marſhal to protect 
the Court from whores, as appears in Fleta, lib. 2. c. 5. (g. 
Mareſchalli intereſt virgatam a meretricibus omnibus protegere 
& gdeliberare, & habet Mareſchal* ex conſuetudine pro qualibet 
merets ice communi inſra metas hsſpitii inventa 4 d. primo die, 
que ft iterum in balliva ſud inveniat', capiatur, & cor' Seneſ- 
chal” inhibeant' ei haſpitia Regis reg, & liberor' ſuor', ne ite- 
rum ingrediatur, & nomina ear” imbrevient', que fi iterum in- 
vente fuer int hoſpit' ſecutrices, tunc aut remaneant in priſond in 
vinculis, aut ſponte pred” hoſpit' abjurent, que fi autem tertio 
inventæ fuerint, conſiderabitur quod amputetur eis treſſoria & 
tmdeantur, gue quidem fi quarts invenient', tunc amputentur eis 
ſuperlabia, ne de catero concupiſcant ad libidinem. This bein 
tne law, it appears, that the report of the ſaid book of 7 E. 3. 
23, 24. is ſo obſcure and imperfect, that much of the ſub- 
ance of the matter ought to be ſupplied by intendment. 

And the Chief Juſtice in the concluſion of his argument 
obſerved, that all the caſes in which before there was di- 
rerlity of opinions betwixt this Court and the Court of King's 
1. That the (4) ge- 


tat” fuit in ſuch a ſum, ſup' ſe aſſump/it, without ſhewing 


q the cauſe of the debt, is inſuſhcient. 2. That a (i) parti- 
' cular declaration in ſuch caſe ſhewing the cauſe of the debt, al- 


though it appears that the plaintiff may have an action of debt, 
vell lies, as it was reſolved in Slade's caſe. 3. That (4) for an A/- 
ſump” of the teſtator, &c. to pay a debt or duty, an action upon 


the cale lies againſt the executors, &c. as it was adjudged 
in 


L14 | 


s H. 7. 17. b. 
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Golſb. 154. 
Moor 691. 
Jenk. Cent. 29. 
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in Pinchon's caſe in the Ninth Part of my Reports. 4. This 
caſe of the juriſdiction of the Marſhalſea is now adjudged by 
both Courts, ſc. in the caſe of the ſaid Jeremy Gray in the 
King's Bench, and in the caſe at bar in this Court; againſt 
which judgments there is no opinion in any of our books, 
but as appears before, many concurring in terminis with them 
in all the points now reſolved. So that our ſucceſſors, as I be. 
lieve, may take up the ſaying of the prince of poets. 


Haud unguam neque concio nos neque curia dictis 
Audivit pugnare, animo ſed ſemper eadem 
Et ſentire eadem, atque eadem decernere vellet. 


[Quere, If the Court of the Marſhalſea (as to civil ſuits) 
was not the original of the Court of B. R. for all proceſſes here 
ſuppoſe a treſpaſs, &c. (i. e. within the verge) and therefore 
all defendants here are ſaid to be in cuſtodid Mar Mariſchal. 
tiæ, &c. i. e. in cuſtody of the Marſhal of the Marſhalſea. 
be. many caſes before cited ſeem to warrant the aflirma- 
tive. 


LEONARD 


Part X. 


ger Worthen, on a demiſe made to the plaintiff by Leo- 
nard Lovies, Gent. 13 Martii anno 7 Regis nunc, of 8 acres of 
land in Clawton in the county of Devon for five years, from 
the laſt day of June then laſt paſt, The defendant pleaded 


this effect, Leonard Lovies, Eſq. was ſeiſed of the manors of 
Affaland and Heanton in the counties of Devon and Corn- 
wall, and of the manors of Rillaton, Pengelly, Willeſworthy, 
and Triveſquite in the county of Cornwall, in his demeſne 
as of fee, and had iſſue Thomas his eldeſt fon, William Lo- 
ves, Humphrey Lovies, and Richard Lovies, (which Wil- 
lam afterwards had ifſue Leonard the leſſor of the plaintiff 
and the ſaid Leonard the grandfather, 27 Septemò anno 12 
Reginæ Eliz. by his deed enfeoffed Robert Prideux, Eſq. Hum- 
phrey Specot, Eſq. and others, and- their heirs, to the uſes 
and intents in certain indentures tripartite of the ſame date ex- 
preſſed and declared: that is to ſay, of the manors of Rilla- 
ton, Pengelly, and Willeſworthy, and of the manor of Affa- 
land to the uſe of Leonard Lovies the grandfather for his life 
without impeachment of waſte ; and afterwards to the uſe of 
luch fermors or tenants to whom he ſhould demiſe any part 
of the premiſes for or during life or lives, and for any term of 
years, as in any ſuch demiſe or demiſes ſhould be limited 
and appointed, &c. and afterwards to the uſe of the per- 

Ve formance 
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not guilty, and thereupon the jury gave a ſpecial verdict to ;,;, 


2 Bronwl. 104, 1 
Cro. Jac. 601. 1 | 
2 Bulitr. 131. - {=* 
er 222, fe. £1124 1M 
itagib. 243. 7 B 
Poſt. 87. b. &c, 1 


Lrox Az PD Loviks's Caſe. Part X. 


formance of the laſt will and teſtament of the ſaid Leon, the 
grandfather, and to the uſe of ſuch perſon and perſons ſeye. 
rally to whom the ſaid Leon, the grandfather by his laſt will 
ſhould deviſe any eſtate or eftates of and in the ſaid manors 
laſt mentioned, or of any part of them, according to the trye 
intent and meaning of his ſaid laſt will; and after the perform. 
ance of his laſt will, to the uſe of the ſaid William Lovies, 
and the heirs males of his body iſſuing; and for default cl 
ſuch iſſue, to the uſe of Humphrey Lovies and the heirs males 
of his body lawfully begotten; and afterwards to the uſe of 
Richard Lovies and the heirs males of his body lawfully iſſa. 
ing ; and for default of ſuch iſſue, to the uſe of Leonard the 
grandfather, and the heirs males of his body upon the body 
of Ibot his wife begotten, and afterwards to the uſe of the 
heirs females of the body of the ſaid Leonard the grandfather ; 
and for default of ſuch iſſue, to the uſe of the ſaid Leonard 
the grandfather, and his heirs for ever : and of the manor of 
Heanton, to the uſe of the ſaid Leonard the grandfather for hi; 
liſe, without impeachment of waſte, and to the like uſes az 
aforeſaid ; faving that the faid Humphrey is preferred as to 
this manor before William, and then to William, with ſuch 
remainders over as is aforeſaid : and ofthe ſaid manor of Tri 
veſquite to the like uſes as aforeſaid ; ſaving that Richard Lo- 
vies is preferred to this manor in remainder to him and bis 
heirs males of his body before William and Humphrey, and 
afterwards to the ſame uſes as aforeſaid. In which inden- 
tures there was a power of revocation, /c. that if the ſaid Leo- 
nard the grandfather ſhould he minded or diſpoſed to alter, 
change, or make void the ſaid feoffment, vel aliguem ſun: 
eorundem maneriorum, ſeu aliquem flatum vel ſlatus qui accrejce- 
rent ( Anglice) ſhould grow, or ſhould be executed by reaſon 
of any uſe or uſes in any of the ſaid manors, &c. Or if the 
ſaid Leon. the grandfather ſhould be minded or diſpoſed to 
have again the ſaid manors, or any part of them; or to give or 
diſpoſe of the ſaid manors or any part of them in any other 
manner than they before are limited; or to have again 
the ſaid manors, or any part of them, to him and his heirs, 
as in his former eſtate; and thereupon Leonard the grand- 
father, by his writing ſealed with his ſeal and ſigned with 
his own hand, ſhould notify and ſignify his will and pleaſure 
to the ſaid Roger and Humphrey, &c. that then alter 
ſuch notice and fignification in ſuch writing as aforeſaid, 
ſuch and ſo many of the ſaid manors whereof he ſhould 
make ſuch notice or ſignification in ſuch writing, ſhould + 

| entirely 
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entirely revoked and utterly void, and ſhould be to the uſe of 
the faid Leonard and his heirs : and that the faid feoffees then 
ſhould be ſeized, &c. to the uſe of the ſaid Leonard the grand- 
father and his heirs for ever, leaſes in form aforeſaid to be 
made, always excepted and reſerved, And afterwards, /c. 
20 Aprilis anno 14 Eliz. Reginæ, Leonard Lovies the grand- 
father purchaſed to him and his heirs of George Digley, Eſq. 
the ſaid eight acres in which, &c. and afterwards, 16 Martii 
anne 18 Eliz. by his writing, ſealed with his ſeal, and ſub- 
{cribed with his own hand, reciting his ſaid power of revoca- 
tion ſignified by the faid writing to the ſaid Roger, Hum- 
phrey, &c. did revoke and make void the ſaid feoffment con- 
cerning only the ſaid manors of Rillaton, Pengelly, and Wil- 
leſworthy, and the ſaid manor of Aﬀaland (the barton there 
only excepted.) And further declared and ſignified to them, 
that fo much and no more of the ſaid feoffment and inden- 
tures which contained the ſaid premiſes (except before ex- 
cepted) ſhould be utterly fruſtrate and void. And the ſaid 
Leonard the grandfather ſo being ſeiſed of all the aforeſaid 
premiſes as the law requires, 20 Marti, anno 18 Elix. Re- 
ginæ, made his laſt will in writing, and deviſed the ſaid acres 
in which, &c. inter alia to Thomas Lovies his eldeſt ſon, by 
theſe words following. I deviſe to Thomas Lovies my 
* eldeſt ſon, all my manors, &c. within the county of Corn- 
© wall, wherein, or in the which I the ſaid Rich. Lovies have 
or had any eſtate of inheritance, the lands by me ſold only 
« excepted ; and alſo all my manors, lands, tenenements, rents, 
* reverſions, ſervices, and hereditaments with the appurte- 
* nances, within the county of Devon, wherein or in which 
« [ have or had, (beſides the lands by me ſold,) any manner 
* of eſtate or inheritance : except, and always reſerved out of 
* this preſent gift, grant, will, and bequeſt, my manor of 
& Triveſquite within the ſaid county of Cornwall, and all the 
« meſſuages, lands, and tenements in Triveſquite aforeſaid, 
„within the pariſh of St. Mabin in the ſaid county of 
Cornwall, and alſo the patronage of the rectory and par- 
* lonage of St. Mabin aforeſaid in the ſaid county of Corn- 
* wall; and alſo except, and always referved out this pre- 
„ ſent gift, grant, and bequeſt, as well the barton only of 
my manor of Affaland in the ſaid county of Devon, as all 
* my manor of Heanton, alias Heighaunton, with the pa- 
* tronage of the rectory and parſonage of Heanton, alras 
Heighaunton aforeſaid, in the ſaid county of Devon, and my 
* tencment called Tenakar in the pariſh of Clawton in the 
county of Devon aforel. to have, hold, occupy, and enjoy the 

premiſes 


79 


W 
LCA 22 


K —— —— * — . - . 4 — - 2 5 
DEE — EE LL . — — —_— 22 = * ITO l 
FX 1 = — * "x * 
o 5 - — 5 5 - _ - — . — 0 o a 5 8 ' 
„ . þ 4.44 wy - — — - 
a - 4 ” ” — — * . N 
I „ "2. 1 Aa g — 25 b — » — y — — > on : — __w__ 
* 8 — - - e may — — _ þ — , - 1244 — 1 2 
— —— — — — — — — — — 22 — ws by” pau — —_—_— - —— — . — — 
0 — _ _ — — — — » —— — — 2 — p 
— X _ , 
— — FIERY , . _— 


65 
ce 
40 
cc 
«6 
T: 
cc 
te 
i 
T: 
C% 
<c 
80 
40 
c 
40 
60 
Cc 
40 
ec 
£ 
ce 
c 
40 


cc 


cc 
cc 
cc 
cc 
cc 
cc 
cc 
cc 
46 
Cc 
Cc 
ec 
cc 
eg 
cc 
00 
cc 
14 
CC 
65 
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premiſes with the appurtenances, except before excepted, 
to my ſaid ſon Thomas, and the heirs males of his bod 

lawfully begotten, from and after my death for and durin 

the term of 500 years then next enſuing, fully to be com. 
plete and ended. Upon this condition, that my faid fon 
allow all ſuch eſtates, grants, and conveyances thereof 
already made, or at any time to be made by me the (ajq 
Leon. Loyies, of and in the ſaid manors, meſſuages, lands, 
tenements, and other the premiſes, to him by this my laſt 
will given, granted, and bequeathed, according to the true 
meaning, purport, and effect of the ſaid leale and leaſes {9 
made or to be made. Provided always, that if my ſaid fon 
Thomas, or any the iſſue males of his body lawfully he. 
gotten, alien, give, or grant the ſame or any part thereof 
to them by theſe preſents given, granted, and appointed, 
otherwiſe than to leaſe, demiſe or grant the ſame or any part 
thereof, to any perſon or perſons for term of any number 


.of years, as may and ſhall be determined upon the deaths 


of any three perſons, or upon the death of any leſs number 
of perſons tobe named within the ſaid ſeveral leaſes, demiſes, 
and grants, and whereupon the old and moſt accuſtomed 
rents and ſervices ſhall be yearly reſerved, to have conti- 
nuance during the ſame ſeveral leaſes : that then all the 
premiſes for default of ſuch iſſue males of the body of the 
ſaid Thomas lawfully begotten, or to be begotten, or ſo 
much thereof as ſhall be aliened, given, and granted 
otherwiſe than as aforeſaid, by the ſaid Thomas, or by 
the ſaid iſſue males, immediately upon every or any ſuch 
alienation, gift, or grant ſo made or 'to be- made of the 
premiſes, or of any part thereof, contrary to the true 
meaning of theſe preſents, ſhall remain and come to my 
ſon William Lovies, and to the heirs males of his body 
lawfully begotten, and for default of ſuch iſſue, or if the 


* ſaid William or any of his ifſue males of his body lawfully 


begotten, make any manner of alienation, gift, or grant, 
otherwiſe than my ſaid ſon Thomas *, or otherwiſe than 
they may lawfully do by virtue of the ſtatute made in the 
32d year of the reign of King Hen. 8. in that caſe pro- 
vided, or any of his ſaid iſſue males may lawfully do by 
theſe preſents; then all the ſaid premiſes, for default of 
ſuch iſſue, or ſo much thereof ſo alienated, given or granted 
by my ſaid fon William, or by any of the iſſue males of his 
body lawfully begotten, otherwiſe than as aforeſaid, ſhall 
remain and come to my ſon Humphrey Lovies, and to the 
heirs males of his body lawfully begotten, &c.“ 1 


part X. Leonard Lovies's Caſe? 


And afterwards the ſaid Leonard Lovies the grandfather 
lied ſeiſed of the ſaid eight acres of land, in which, &c. and 
of other the premiſes ſeiſed prout lex paſtulat, and that the ſaid 
eight acres are held in ſocage ; and that the ſaid tenements 
deviſed by the ſaid will at the time of the death of the ſaid 


Leon. the grandfather, were of the yearly value of 241. 14s. 3 
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(a) 31 H.8.c.r, 
34 H. 8. cap. 5. 
Raſtal. Wills 2 * 
1 Roll. Rep. 65, 
166, 418. 

2Roll. Rep. 335, 


J» 404, 422. 
1 Anderſ. 3, 4, 


10d. per annum, & non ultra; and that the tenements whereof 34, 47,146, 147. 
the ſaid ſeoffment was made, and not revoked at the time of Per pl. 2. 


the death of the ſaid Leonard the grandfather, were of the 


85. pl. 88, I27s 
pl. 52, 143. pl. 


yearly value of 551. 6s. 8d. And that the ſaid manor of 53, 54 150. pl. 


Triveſquite only is held by kight's ſervice in capite, and that 
the ſaid Leonard the grandf. had not any other lands, and that 
Thomas Lovies after the death of the ſaid Leonard the grand- 
father entered into the ſaid eight acres, in which, &c. and 
died without heir male of his body, having iſſue Julian his 
daughter, who took to huſband Robert Doily, Eſa. who en- 
tered into the ſaid eight acres, in which, &c. And that the 
faid William Lovies died, having iſſue the ſaid Leonard Lo- 
vies in the writ and declaration mentioned, who entered into 
the ſaid eight acres, in which, 8&c. upon the poſſeſſion of the 
aid Robert and Julian, and demiſed to the plaintiff the ſaid 
eight acres, in which, &c. as in the declaration 1s alledged, 
whoentered z upon whom the defendant by the command- 
ment of the ſaid Robert Doily and Julian his wife, did enter 
and eject him. And if the entry of the ſaid Leonard Lovies 
the leſſor was lawful or not, was the queſtion, &c. 

After that this caſe (being of great difficulty and conſe- 
quence) had been often argued at the bar; for it began Trin. 
8 Jac. Regis, Rot, 4251. this term it was argued by the 
Juſtices, and it was concluded, that judgment ſhould be 
given againſt the plaintiff, becauſe the entry of the ſaid Leo- 
nard Lovies the leſſor was not lawful. And in this caſe 
divers points were moved and refolved by the court; ſome 
upon the ſtatutes of (a) 32 & 34 H. 8. of wills; and ſome at 
the common law. Upon the ſaid ſtatutes, 1. If a man be 
ſeiſed of three acres of an equal yearly value, one of them 
being held of the King by knight's ſervice in capite, and hav- 
ing iſſue two ſons, gives the acre ſo held, and one of the 
other acres to his younger ſon in tail ; by which he has ſo 
executed his power, that he cannot deviſe by his will any part 
of the third acre; and afterwards he purchaſes other three 
acres of equal annual value held in ſocage: now he havin 
the reverſion in fee expectant on the giſt in tail (made to his 
younger ſon) and the three acres newly purchaſed held in 
locage, can deviſe but two parts of the ſaid land newly pur- 
chaſed, in reſpect of the faid reverſion ; but againſt that two 

objections 
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524, 525 

I Leon. 113. 

2 Leon. 305. 

3 Leon. 79. 

4 Leon. 25. 
Swinb. 28, 29, 
30, 31. Benl. in 
Aſh, 81. N. Benl. 
6r. pl. 106. 
3Co. 31. b. 33. b. 
5 42 
Jenk. Cent. 
2159, 233. Plow. 
68. b. 564. 2. 

3 e * . 
Co. Lit. 3 a. h. 
78. A. 111. b. 
99. a. Hob. 10. 
122. 2 Brown!, 
246. 1 Roll. 5 56. 
Raym. 112. 
Style 391. 
Godb. 394. 

2 Keb. 66, 162. 
Moor 38. pl. 124, 
177. pl. 313, 
314, 254. pl. 
401, 341, 342. 
pl. 463, 726. 
727 734. 837. 
Poph. 89 yo 
Owen 155, 156. 


' 1 Bulſtr. 62. 
g 3 Bulſt. 184. 


2 Co. 25. b. 

4 Co. 4. a. 6Co, 
16.b 76.4. b. 77. 
a. 8 Co. 84. a. b. 
85 a. 163. b. 
164. a. 165. b. 
9 Co. 126. a. b. 


342+ b. 10 Co. 83. a. Cr, Jac. 157, 625. 1 Co. 25. 5. Cr. Car, 34. 
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objections were made. 1. That the reverſion depends upon the 

eſtate which was given in tail, according to the power and 

authority given him by the acts of 32 & 34 H. 8. to the 

younger ſon, upon which wardſhip or primer ſeiſin is ſaved 

and given by the ſaid acts to the King, that the ſaid reverſion 

depending upon the ſaid eſtate- tail ſhall not hinder the deviſe 

of the other lands held in ſocage purchaſed afterwards, be- 

cauſe the K ing is once ſatisfied for it; as if a man makes 2 

feoffment of lands, whereof part is held by knight's ſervice i 

capite, to the uſe of his elder ſon and the bates males of his 

body, and afterwards to the uſe of his younger ſon in tail or 

in fee, and dies; if the King be once ſatisfied of the wardſhig 

{a) 2 Co. 93. b. or primer (a) ſeiſin after the death of the father, and afterwards 
4 1 the elder ſon dies without iſſue, he ſhall not have another pri. 
Do” wo K. mer ſeiſin after the death of the elder, as it has been often re. 
ſolved, for the ſaid ſtatutes were ſatisſied with the firſt; ſo in 

the caſe at bar; the ſaid ſtatutes once wrought upon the gift 

in tail of the acre in capite, and therefore the reverſion of the 

ſame acre ſhall not reſtrain the deviſe of the lands held in 

(4) Co. Lit. ſocage newly purchaſed. 2. The ſaid reverſion is (5) fruit- 
1 d. leſs, and not of any yearly value, as long as the eſtate-tail 
continues, and therefore is not within the ſaid acts, for they 

do not extend to ſuch hereditaments which are not of any 

early value, as it is reſolved in Butler and Baker's caſe, in the 

ira Part of my Rep. fol. 25. But it was reſolved, that the 

(c) rx Co. 23, ſaid reverſion (c) expectant upon the eſtate-tail did reſtrain the 
Cr. El. 350, deviſe of the whole ſocage land newly purchaſed by the expreſs 
letter of the act 34 H. 8. 5. © And further be it declared and 

& enacted, that all and ſingular perſon and perſons having a 

« ſole eſtate, &c. in fee-ſimple, &c. of or in any manors, 

& lands, tenements, &c. in poſſeſſion, reverſion, or remainder, 

% gc. holden of the King by knight's ſervice in capite :” S0 

that without queſtion the deviſor has an eſtate in reverſion of 

the lands ſo held, and by conſequence he can deviſe but two 

arts of the lands newly purchaſed. And as to the cafe which 

[$5 been put, that the younger brother in remainder, after 

(d)Co.Lit.78.3. the King has been once (4) ſatisfied by the elder brother, ſhall 
Dy. 398. Ple74- not ſue livery ; it was agreed for good law, becauſe in ſuch 
caſe the words and meaning of the ſtatute is ſatisfied, and the 

ounger ſon claims by purchaſe, and not as heir to the elder 

— and therefore after his death he cannot be in ward, ot 

0e) Dyer 308, pay primer ſeiſin. And therewith agrees 14 Eliz. Dyer 349. ( 
pl. 74. and Matt. Mene's caſe in the ꝙ Part of my Rep. fol. 133. 4. b. 
And Coke Chief Juſtice ſaid, that it was reſolved in the 


K. 's Bench, Hil, 35 Elix. Regina in Clement Howard's * 
5 cha 
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hat if a (a) man ſeiſed of lands in fee, part of which is held (% Co. Lit. 
ofthe King by knight's ſervice in capite, conveys two parts of b. 
hem to any of his ſons, or to the uſe of his wife for life, or 
in tail, in ſuch caſe he may by his will deviſe the reverſion of 
the two parts, although the ſtatute be in the disjundtive, by 
q executed, or by his will, yet the intent of the act was, 
that he ſhould have power to diſpoſe two parts (b) entirely as (4) Co. Lit. 
to all eſtates, and to leave only the third part to deſcend, and 111. b. 
that appears by the words of the ſtat. of (c) 34 H. 8. /c. „to (c) 34 H. 8. 0. f. 
« give, diſpoſe, will or aſſign by his will, or act executed, 
« by himſelf ſolely, &c. or by all theſe ways or any of them;“ 
which is as much as to ſay, either by will, or by act executed, 
&, or by them both, as to the ſaid words of the ſtat. “ in 
« poſſeſhon, reverſion, or remainder,” It was reſolved, 
where the ſaid Leonard Lovies had a remainder in tail ex- 
pectant upon the eſtates in tail limited to his ſons, that (d) (4) Moor 837. 
ſuch remainder was not within the ſaid act, and therefore if 
A. be ſeiſed of lands held in focage, and B. ſeiſed of lands in 
fee held by knight's ſervice in capite, makes a leaſe for life, 
ora gift in tail to C. the remainder to A. in tail, or in fee; 
A. by his will deviſes all his land held in ſocage, and dies, 
living the leſſee for life, or during the gift in tail, the deviſe 
is good for all the lands held in ſocage, for ſuch remainder is 
not within the intendment of the ſtatute, but only ſuch re- 
mainder which may draw wardſhip and marriage by the com- 
mon law. As if a man makes a leaſe for life or for years, and 
afterwards grants the (e) reverſion for liſe or in tail, the re- (4) co. Lic, 
mainder in fee, and afterwards the grantee for life dies, or 11. b. 
the donee in tail dies without iſſue, ſuch remainder which is 
now in point of (/) reverſion, is within the ſtatute, for it / Raym. 42. 
vill by the common law draw in ſuch caſe wardſhip and C. Lit. 111.5. 
marriage, &c. And that it ought to be a remainder of ſuch 
nature, appears by the words of the ſaid act itſelf next fol- 
lowing, „or if any rents or ſervices incident to any rever- 
ſion or remainder ;”” for no rent or ſervice can be incident 
to any remainder but of ſuch nature. 
As to the 2d object'. it was reſolved, that there was a differ- 
ence betwixt (g) hereditaments which of their nature are not (s) Co, Lit. 
of any annual value, as bona et catalla felow et fugiti vor waif,, 111 b. 
lay, & ſimilia. Vide for that in Butler and Baker's caſe, f. 32. b. e 84 Ho 
and the notable opinion of Priſot, Ch. J. in this court, in 32 H. 
6.22. a, upon the ſtat. of (/) 1 H. 4. c. 6. and things which of (5) Raft. at. f. 
licir nature are of an annual value, but in refpect of a giſt or © b 353: + 
leaſe, abſque aligus inde reddends, they are not of any preſent value, 


as 


11 Co. 24. a 
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as in the caſe at bar, although the reverſion in præſenti is ng 
of any annual value, yet the land itſelf is of an annual value 
and therefore ſuch reverſion is deviſable, as it was reſolved hy 
Popham and Anderſon Chief Juſtices in the Court of Wards 
Trin. 34 El. in Bedingfield's caſe; where the caſe was, thy 
Edm, Bedingfield of Oxborough in the Hunty of Norfolk 
Eſq. was ſeiſed of fix manors in the counties of Norfolk and 
Suffolk, /. of one in his demeſne as of fee, and of the other; 
in tail, with the reverſion expectant to him and his heirs, and 
had iſſue Thomas Bedingfield ; divers of which manors were 
held of the Queen by knight's ſervice in capite and even 
one of them of equal annual value; the ſaid Edmund by hi 
laſt will in writing, deviſed all the ſaid manors to divers per. 
ſons and their heirs, upon truſt and confidence for payment 


of his debts, and advancement of his children, and died; and 


the eſtate in tail, which deſcended to his iſſue, was more than 
the third part of the whole: now the queſtion was, if the (aid 
deviſe ſhould be void for a third part of the manor in poſſe. 
ſion, and a third part of the reverſions in fee; or if it ſhould 
be good for the whole manor in poſſeſſion, and for the entire 
reverſions, or if it ſhould be good for the whole manor in 
poſſeſſion, and two parts of the reverſions ; and thoſe doubt 
aroſe upon two branches of the ſaid ſtatute of 34 H. 8. the 


firſt is in theſe words, “ All and fingular perſon and perſons 


having a ſole eſtate in fee- ſimple in poſſeſſion, reverſion, or 
c remainder, holden of the King by knight's ſervice in chief, 
„ ſhall have full power, &c. to diſpoſe two parts:“ by which 
clauſe it ſeems the deviſe ſhould be void for the third part of 
the manor in poſſeſſion, for the deviſor had a ſole eſtate of the 
reverſion in fee held by knight's ſervice in capite. I he ſecond 
clauſe is, And that the King ſhall have, &c. for his third 
& part, &c. ſuch manors as ſhall deſcend as well in tail as fe- 
« ſimple; and that the will of every ſuch deviſor of and tor 
cc the two parts of the ſaid manors reſidue, ſhall ſtand good, 
cc albeit the will be made of all his fee-fimplelands.” By which 
branch it ſeems clearly, that if the deviſor had not any rever- 
ſion in fee but only the ſaid eſtate-tail, that the deviſe ſhould 
be good for all the manor in poſſeſſion, but the having the re- 
verſion upon the conſideration of the ſaid former clauſe, made 
the queſtion ; and it was gue/tio tortuoſa & difficultatis plena. lu 
which caſe it was firſt reſolved by the two Chief Juſtices, 
that a reveſion in fee expeCtant on an eftate-tail ſeck and 
fruitleſs, was within the ſaid act, for the cauſe and realon 
aforeſaid. 2. It was reſolved, that the ſaid deviſe ſhould be 


Co. Lit. 111. b. good for two parts of the reverſions, and for the whole manorin 


poſſcl. 
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poſſeſſion, and that by the meaning of the makers of the act 
upon both branches, to the end the debts of the deviſor ſhould 
be paid, and his laſt will performed, which was one of the 
principal motives of making the ſaid act; and fic determina- 
ta fuit ſpingſa. Ha queſtio. Vide (a) 14 Eliz. Dyer 308. (a) Dyer zes. 
The Lord Page. being the Queen's tenant by knight's-ſervice pl. 74: K 
| in capite, levied a fine to the uſe of himſelf for life, and af- pda pe ” 
terwards to the uſe of his elder ſon in tail, and afterwards to 
the uſe of his younger ſon in tail, and afterwards to the uſe 
: of the right heirs of the ſaid Lord Paget, and died; the el- 
der fon of full age ſued livery, and paid the value of the third 
part of the land in poſſeſhon, and the moiety of the reverſion 
in fee, according to the uſual rate: which proves, that the 
acts of (b) 32 & 34 H. 8. being in the affirmative, and (5) 32 f. S. cap. r. 
which give the King benefit in reſpect of the poſſeſſion, take 34 H. S. cap. 3. 
not away ſuch benefit which the common law gave the King 
for the reverſion of the ſame land. | 
It was alſo reſolved, that although (c) hereditaments which (-) Co. Lit. 
of their nature are not of any annual value cannot be deviſed, , b, b 
yet if they be held in capite, they ſhall reſtrain the deviſe of Anz I. 2. 
manors, lands, &c. and ſhall make them void for a third 
part, for the hereditament held by knight's-ſervice in capite, 
need not be deviſeable. And the Chief Juſtice in his argu- 
ment for the more perſpicuity, divided the ſaid intricate and 
prolix acts into ſeveral branches: the firſt branch out of the 
ſaid act of 34 H. 8. which has been mentioned before, “ all 
and ſingular perſon and perſons having a ſole eſtate in 
« ſee-fimple, &c. of and in any manors;” the ſecond, 
„ holden of the King by knight's ſervice in chief.“ The 
third is out of the act of 32 H. 8. Saving, &c. to the 
King the cuſtody, wardſhip, or primer ſeiſin, the clear 
& yearly value of the third part of the fame manors, lands,“ 
&. The fourth clauſe is out of the ſtatute of 34 H. 8. 
„May give, diſpoſe, will or aſſign two parts of the ſame ma- 
„ nors,” &c. The fifth clauſe is out of the act of 34 H. 8. 
„That the King ſhall take for his full third part, &c. ſuch 
* manors, lands, &c. as ſhall deſcend as well of inheri— 
„ tance in fee-tail as fee-fimple.” And out of theſe ſeveral 


- branches fix times were obſerved ; for (4) judicis officium g, (d] 10 Co. 127, 
» Il ut res, ita tempora rerum qQUAETETE guæſito tempore tutus ertss and d. . 

* g 3 | Co Lit. 171. 2. 
= omna tempus -habent et habet ſua tempore tempus. The 3 Bulſt. 270. 

- firſt time is tempus habendi, “ every perſon having,” &c. 

aton | 


The ſecond time is tempus tenendi, „ holden of the 
d be King,” &c. The third time is tempus diſponendi, «may 
* give, diſpoſe,” &c. and it is to be known that by ſuch diſpo- 
olkct Vol. Mm ſition 


11 Co, 24. 8. 
Co. Lit. 41. b. 
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ſition there is a veſting either in the ſubject or the King; in 
the ſubject, either by act executed by the common law in the 
life of the King's tenant, or by laſt will, which veſts only þ 
force of theſe acts; in the King, only by the death of his 
tenant, for then wardſhip or primer ſeiſin veſts in him. The 
fourth time is tempus appretiandi ſeu eftimandi, © the clear 
% yearly value,” &c. The fifth time is tempus providendi, 
r tertiam fartem, to deſcend in fee or in tail, * a full 
© third part, &c. to deſcend or come by deſcent, as well of 
<« eftates of inheritance in fee-tail as in fee-fimple.” The 
fixth time is by conſtruction on all the patts, /. tempus con- 
tinuandi, ſeu tempus continuum. 

And it was held, that the ſaid three former times ought to 
concur, /c. the time of having, the time of holding, and the 
time of diſpoſing ought to concur together ; and therefore if 
a man be ſeiſed of an acre of land in fee held of the King by 
knight's ſervice in capite, and of other two acres in fee held 
in ſocage, and the tenant enfeoffs his younger ſon of the acre 
held in chief, and of one of the other acres, to have to him 
and his heirs ; and afterwards he purchaſes lands held in ſoc- 
age, that in this caſe he may deviſe all the lands newly pur- 
chaſed held in ſocage, and that for three reaſons. 1. Becauſe 
he had no lands held by knight's ſervice in capite at the time t 
of the deviſe, for the ſaid acts have made a marriage or con- . 
junction of the lands which the King's tenant had in ſocage, t 
with the lands which he held of the King by knight's-ſervice WM {; 
in capite ; for the words of both the acts are, Every perſon, K 
„ Kc. having manors, lands, &c. may give, diſpoſe, &c, h 
«« two parts of the ſame manors, lands,” &c. And the far q 
ing in the ſaid act of 32 H. 8. is ſaving a full third part, 


«« &c, of the ſame manors, lands,” &c. ſo that when the q 
tenant has conveyed the lands held in capite to his younger WI b, 
ſon, now when he makes his will of the lands newly pur- WW ch 
chaſed, he has no lands held of the King in capite at the time l 
of the deviſe, and the ſtatutes reſtrain only the lands in hi 
ſocage, which he had at the time of the having of the land BMW in 
held in capite. 2. The ſaid acts give him “ full power and ;;, 
« authority to give, diſpoſe, will, or aſſign two parts for the * 
« advancement of his wife, preferment of his children, or pa- |: 
«© ment of his debts:” ſo that when the ſtatute has given hin WF of 


power to convey two parts (whereof the land held by knight: 
ſervice in capite is part) the intention of the makers of 


the acts never was to preſume him, who has according - 
the 
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the acts conveyed the land, to have the ſame land for any in- 

tent or purpoſe ; and as 1t is refolved in Might's caſe in the 

Fighth Part of my Reports, Tin. 7 Jac. fol. 194. land 

which is conveye to one of the ſaid three ends cannot be ſaid 

(a) covinous, becauſe it is warranted by the act. 3. The (a) 1 Co. 163. b. 
great benefit which the King has by theſe ſtatutes was obſerv- gr ” 

ed, for the King's tenant in capite before theſe ſtatutes might 2 Ja. 1 
have ſo conveyed the land to any of the ſaid three uſes, that 

the King ſhould never have (5) wardſhip nor primer ſeiſin, as (5) Co. Lit. 78. 
appears in Sir Geo Curſon's caſe in the Sixth Part of my 600 76% 
Reports, f. 75. b. and therefore it would not be reaſonable 4 $2.9 1175 
to interpret the ſtatute in prejudice of the ſubjeCt againſt the 112. 

expreſs letter, /. by ſaving a third part of the ſame lands 

which the King's tenant then had, to extend it beyond the 

words to lands held in ſocage, which he purchaſed after he 

had conveyed over the land in capite. But the greater queſ- 

tion was, that if Leonard Lovies the grandfather had convey- 

ed (as was admitted) the land held by knight's ſervice in ca- 

bite to Wm. Lovies his ſecond ſon in fee, &c. with power of 

revocation; ſo that he had power over the land, and might 

diſpoſe of it, if that ſhould reſtrain the power of Leonard 

Lovies to deviſe all the land in ſocage newly purchaſed. But 

the Chief Juſtice held it all one for the reaſons and cauſes 

aforeſaid; and e potius, becauſe the ſtatutes gave him power 

to give, diſpoſe, &c. two parts, &c. at his will and pleaſure; 

ſo infomuch as his will and pleaſure appears to convey the 

land to William, as is aforeſaid, with power of revocation, 

he thereby purſues the power which the ſtatutes give him, 

quod Nichols Juſt. concefſur. And as theſe ſtatutes have been 

put in ure according to the expreſs purview, although damage 

has accrued to the ſubject, as in Vincent's caſe briefly vouched 

by the Lord Dyer, 22 El. 367. It was reſolved, that (c) if (9 Co. Lit 38 b. 
the King's tenant by knight's ſervice in capite conveys the 8 
lands to the uſe of his wife and her heirs, or to the uſe of BN: A 
his youngeſt ſon and his heirs, and dies, his eldeſt fon with- ry 

in age, that although the eldeſt fon be diſinherited, yet Hic- I 
tw addetur afflicto, he ſhall be in ward to the King, although 9 50 
be has nothing by deſcent, by the expreſs purview of the (4/ Co. Lit. 78. a. Kit)! 


ſtatute: ſo no interpretation {hall be made tor the benefit IE. Lhe a. * 


of the King againſt the expreſs purview; and therewith 24. a. li 
agrees Wray Chief Juſtice in Butler and Baker's caſe 31. b. Jen Cent.239. Tie! 
And therefore if a woman the King's tenant in capite has 1 = 
iſſue a (4) baſtard daughter and conveys the lands tv Goldb. 191. 
her (e) baſtard daughter, and dies, the King ſhall not Moor 430. 
have wardſhip 3 for if it be within the ſtatute of 32 H. 8. N 44 

u ought to be a child in law and truth, and not in 1 Ander. 79. 


M m 2 reputation 


(a) Dy. 34 c. pl 4. 


Co. Lit. 78. 

6 Co 77. a. 

(5) Dy. 296. 
J. 23. 


Pl. 23 
(c) 2 Roll, Rep. 


127. 

Hob. 308. 
Goldſb. 93. 
Godb. 315. 
Cr. Jac. 608. 

1 ſones 2, 3. 
4 L. conard 159, 
. 

11 Co. 13. 2: 


4 Leon. 156, &c 


Jenk. Cent. 245. 
1 Roll. Rep. 417. 


Hugh's Abt. 
1717. 

11 Co. 13. a. 
(c) Palm. 214. 
Co. Lit. 78. a, 


(Cf; Dyer 188. 
pl. 33. 

2 Co. 30. b. 

6 Co. 76. a. 

2 Browni, 105. 


(e Co. Lit. 78. a. 


32 H. 8. and afterwards in anno 2 E. 6. he purchaſes lands 
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reputation, as it is reſolved in Thornton's caſe M. 17 & jg 
El. Dy. (a) 345. Vide 12 El. (b) Dy. 296. and yet a chan- 
try in (c) reputation was adjudged within the act of 1 E. 6, 
c. 14. 22 El. Dy. (4) 368, in the Dean of Paul's caſe. 
And the Chief Juſtice ſaid, that it was reſolved in the Court 
of Wards, Trin. 25 El. that where Sir Nicholas (e) Strange 
Knight was the King's tenant of the manor of Hunſtanton, 
and of divers, manors, lands, and tenements held in capite in 
the county of Norfolk, and Hamond Strange his eldeſt fon 
and heir apparent purchaſed the ſaid manors, lands, and te- 
nements of him b-na fide for money, and the ſaid Sir Nicho. 
las died, the ſaid Hamond of full age, and this matter waz 
found by office ; and it was reſolved by Wray and Ander- 
ſon Chief Juſtices, that he ſhould not pay primer ſeiſin, for the 
words of the ſaid ftat. are give (which implies to be done # 
merd liberalitate et voluntate : vide Bracton, lib. 2. c. 5. f. 11,) 
and although the words are, “ diſpoſe and aſſign,” yet the 
conclufion is for the preferment of his children, &c. and 
purchaſe cannot be called preferment, for every preferment 
ought to be alſo ex mera liberalitate et ſpontanea voluntate; and 
accordingly it was reſolved (as then it was ſaid) in Porrige's 
caſe in an. 12 El. And Randal's caſe in 4 & 5 P. & M. Dy. 
158. was cited by every one of the Juſtices in the argument 
of this caſe. (f) A man ſeiſed in fee of land of ſocage te- 
nure aſſures it to the ule of his wife for her jointure in am 


held by knight's ſervice in capite, and of two parts thereof 
makes his will and dies, his heir within age, and if the 
Queen ſhould have any of the ſocage land to make a full third 
part of the whole, was the queſtion : and reſolved ſhe ſhould 
not, for the words of the act of 34 H. 8. of explanation are, 
„ and having no lands holden by knights ſervice,” which 
proves, that the time of having, holding in capite by knight's 
ſervice, and of diſpoſing, ought to concur. And a (g) dit- 
ference was taken and agreed between a diſpoſition by act ex- 
ecuted in the life of the deviſor, and by his laſt will in 
writing: and therefore if a man ſeiſed of lands held in 
ſocage of the yearly value of twenty pounds per annun, 


and has no lands held in capite by knight's ſervice, and 


makes his will in writing, and thereby deviſes the ſocage 
land to another in fee, and afterwards he purchaſes lands 
held by knight's fervice in capite, of the yearly value ot 
twenty ſhillings, and dies, this deviſe ſhall not be good 
for all the ſocage lands, for nothing is diſpoſed or trank- 
ferred over by the will, till the death of the deviſot, 
and there was an union of the land held i cb, 
and of the land of ſocage tenure, ſo that the = . 
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having, holding, and diſpoſing concurred ; and therewith 
agrees the opinion in Butler and Baker's caſe. So, and for 


te fame reaſon it is there held, that if a (a) man be ſeiſed of (); Co. 35, a. 
Co. Lit, 111, b, 


nds held by knight's ſervice in capite, and of lands held in 
ſocage, and by his will in writing deviſes all the ſaid lands, 
and afterwards aliens the lands held in capite, that this deviſe 
js good for all the land in ſocage; and many other caſes to 
the like effect put in Butler and Baker's caſe which you may 
ſee there. And where the ſtatute of 34 H. 8. faith “ two 
« parts as well of the ſaid manors, lands, tenements, rents, 
« and hereditaments, as of all and ſingular his other rents 
« and hereditaments;“ theſe laſt words, “ as of all and ſin- 
« gular his other rents“ ought to have reference to the be- 
inning of the ſentence, ſc. “ having a ſole eſtate, &c. of or 
« in any manors, lands, &c. holden in capite.” For if he 
has no land 7n capire, he is not reſtrained to deviſe but two 
parts, for then he may deviſe the whole: but theſe words were 
neceſſary to be added, for the beginning of this branch ex- 
tends only to enable the tenant to deviſe, &c. two parts of the 
lands held in capite only; and therefore it was necellary to add, 
« as alſo of all and ſingular his other rents and heredita- 
« ments” not holden in capites by knight's ſervice ; but all the 
words together prove (as has been ſaid) that the time of hav- 
ng, holding, and diſpoſing ought to concur. As to the fourth 
time, ſc. from what time the value of the lands whereof the 
King ſhall have the third part ſhall be taken, it was reſolved, 
that the value of the lands ſhall be taken as they are at the 
time of the (5) death of the King's tenant, for then by the 
ſaving in caſe of act executed, the title of wardſhip and pri- 
mer ſeiſin veſts in the King; and in caſe of will it allo takes 
effect for two parts by the death of the tenant, and the third 
part deſcends to the heir, of whom the King ſhall have the 
wardſhip or primer ſeiſin; ſo that tempus appreciandi ought to 
concur with the time of the death; but the time of veſting in 
the ſubject by act executed, and the time of value, co not 


concur. And the reſolution. of Virgil (c) Parker's caſe in (9 8 co. 174. b. 


84 


(3) Co. Lit, 


111. b. 


the Eighth Part of my Reports, the laſt caſe, was cited and Co. Lit. 76. b. 


agreed to be good law: where the caſe was, that Virgil 
Parker was ſeiſed of the manor of Fuſhil in fee, held of 
the King by knight's ſervice, as of his duchy of Lan- 
caſter, anno 27 El. made a feoffment of half of the manor 
to the uſe of himſelf for life, and afterwards to the uſe 
of Mary, whom he intended to marry, for life, with di- 
vers remainders over; he married Mary Cony, and at- 
terwards deviſed the other half to divers, for payment of 
his debts and legacies, and died: and it was reſolved, 

| M m 3 that 
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1. 8 Co. 173. b. 
Co. 113. b. 


Liox An Dp LovizEs's Caſe. Part X. 


that foraſmuch as the advancement of his wife is as well with 
in the ſtatute, as payment of his debts, and the ſtatute (a8 tg 
value) principally takes its effect by the death of the King's 
tenant 3 for this cauſe, although the eſtate of the wife has the 
precedency, it was reſolved, that the third part of the Kin 

ſhould be taken (a) equally out of both halves, and not out of 
the half ſo deviſed only, and accordingly, as it appears there, 
it had been reſolved divers times before. As to the fifth time, 
ſc. to provide a third part to defcend, it is to be known, that 
if a man ſeiſed of certain lands. part of which is held in ga. 
pite by knight's ſervice of the yearly value of 601. per annum, 
all which lands he conveys to one of the ſaid three uſes, and 
afterwards purchaſes land of the yearly value of 20. or 
more, in tail or fee, and leaves it to deſcend for the third 
part due to the King, it is good enough, for this time to pro- 
vide a third part, need not concur with the time of having, 
holding, or diſpoſing by act executed; but it is ſufficient if 
this time concurs with the time of the value, /c. the time of 
the death oi the King's tenant ; and this appears hy the ex. 
preſs words ot the act of 34 H.8. /. © That the King ſhall 
& take for his full third part ſuch manors. lands, & as ſhall 
& deſcend in fee-tail or fee-ſimple,“ without any words of 
reference or reſtraint, or any union made of theſe lands which 
deſcend with the land held in capite by knight's ſervice, as the 


| Other clauſes aforeſaid are, as to the ſixth time, /c. tempus 


(5) Moor 607. 
Jenk.Cent. 267. 


(e) 3 Co. 34. b. 


continuum, to ſome purpoſe time ought to continue uſque ad 
mortem, and in ſome caſe pof? mortem, uſque ad moriem; the 
eſtate conveyed to any of the ſaid three purpoſes, ought to 
continue till the death of the King's tenant, as it is reſolved 
in (5) Bingham's caſe, in the Second Part of my Reports, f. 
QI. a. b. pe mortem. 1. The tenure by knight's ſervice 
capite ought to continue p mortem, for if the. tenure be but 
during the life of the tenant, ſo that it doth not continve aſter 
his (c) death, it will not reſtrain the deviſe of the other lans, 
as it is held in Butler and Baker's caſe. 2. The eſtate of the 
land held ought to continue after the death of the tenant; and 
therefore if tenant in tail be to him and the heirs males of his 
body, the remainder in fee to another, of Jand held by 
knight's ſervice in capite, and he is ſeiſed of other lands in 
ſocage in fee, and by his will in writing he deviſes al 
his 3 lands, and dies without iſſue male, in this calc 
the deviſe is good for all the ſocage land, for the ellate 
of the land held determined by his death, ſo that ther 
was no Cauſe of wardſhip at the common law. The 
ſame law, if the eſtate of the land held be defeated Mi 
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condition after the death of the tenant. Vide 13 Eliz. (a) (a) Dyer 298. 
Dyer fo. 3. The privity of the heir of the tenant ought to pl. 39. 8 
continue after his death; and therefore if the King's tenant 1 Keb. 1. ; 
in capite conveys all his land to any of the ſaid three uſes, and 2 Keb. 145. 
is afterwards attainted of treaſon, and afterwards he dies his = _ 76. b. 
heir within age, in this caſe the King ſhall not have the 2 Roll.; 
wardſhip, becauſe he dies without heir in reſpect of the cor- 2 Roll. Rep. 469. 
ruption of blood, and in which caſe no wardſhip can accrue 969 
by the common law, (Z) as it was reſolved in Sir Everard (c] Chron 433 
Digby's caſe, Mich. 7 Fac, in the Eighth Part of my Re- Wilſon's 2 
ports, fol. 165. b. Queſtions at 

2. If the uſes limited by the faid tripartite indentures to che common law, 7 
William Lovies in tail, with the remainder over, are in con- Z- 7, Yer Journ a i 
tingeney or not? Or if the uſes be immediately executed by 297 7 FEMA Hons Fa | 
the ſtatute of“ 27 H. 8. of uſes in William Lovies with the #2 H. 8.167 . * Tan 
remainders over? And the Chief Juſtice held, that the uſes TY GE 3 
were in (4) contingency, aud not executed till the death of (4) 1 Noll. Rep - . i 
Leonard Lovies the grandfather, for when he has by the ſaid Ut. Rep 216; 33 u 
indentures limited to himſelf an eſtate for life, and upon the © © 
matter power to make leaſes for life, lives or years, without 
any reſtraint of lives or years, then when the limitation is far- 
ther to the uſe of the performance of his laſt will and teſta- 
ment, and to the uſe of ſuch perſon and perſons ſeverally to 
whom he by his laſt will ſhall deviſe any eſtate or eſtates, by 
theſe words, without queſtion he may deviſe the ſazd land to 
any perſon in tail or in fee, (for he had power before to make 
leaſes for lives or years, without any limitation) and by con- 
ſequence the uſe limited to William Lovies in tail, with all 
the remainders over, are in contingency. For where it is (e) /,) Roll. 419. 
doubtful and incertain whether the uſe or eſtate limited in u- 3 Co. 20. a. 
ture will ever veſt in eſtate or intereſt or not, there the uſe or Raym. 144. 
eſtate is ſaid to be in contingency, becauſe upon a future 7. {hog 
contingent it may either veſt or never veſt, as the contingent 29 . Fares 
ſhall happen ; and therefore there is a difference betwixt ſuch , N . 
a contingency as aforeſaid, and a limitation of eſtates by 
words of contingency, which extend upon the limitation of 
former eſtates, and which veſt in eſtate or intereſt immedi- 
ately to take effect in poſſeſſion in futuro, as in 5 E 3. 27. ( 0/1 Bulſt. 130. 
William leaſes to John for the life of John, rendering to Wil- Lit. Rep. 316, 
ham 40s. rent during the life of William, and after the death Sen, 67 
of William to John and his heirs, this remainder to John can= © © 
not veſt immediately, becauſe peradventure it will never veſt 
in eſtate or intereſt, and the contingent in this caſe is the 
ume of the death of William; for if William dies, John 
living, the remainder 18 good but if William ſurvives John 
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() Plowd. 33 2. 
(5) Cart, 203. 
2 Bulſt, 120, 
Lit. Rep. 253, 
289. 


(e) Cr. Jac. 2 50, 
510. 
1 Saund. 184. 
2 Roll. Rep. 2 84, 
411. 

Keb. 85. 

m. 390. 

Moor 191. 
(4) 2 Roll. Rep. 
411. 
Palm. 390. 
(e) 3 Co. 21. 2. 
Cr. ſac, 461, 
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and dies after him, the remainder is void. Vide (a) Ply, 
Com. in Colthir{t's caſe. Paſch 36 Eliz. Rot. 348. inter (b) 
Acton and Hore in the King's Bench, the caſe was; that x 


fine was levied to the uſes of A. and the heirs males of his 


body, till he or the heirs males of his body has done ſuch x 


thing, and after ſuch thing done to the uſe of another in tail, 


and dies without jiſſue without any thing done: it was ad- 
judged, that the remainder was in contingency, and never 
fell. If a man has made ſeveral leaſes of two ſeveral acres of 
land for two ſeveral and diſtin&t terms, as well in the com- 
mencement as in the end, and afterwards makes a leaſe of 
both acres, to begin after the determinations of the faid e- 
veral terms for forty years, it ſhall not expect to begin after 
the laſt leaſe, but (e) ſhall veſt immediately in intereſt, reg: 
dendo ſingula ſingulis, as it is adjudged in Juſtice Windham's 
caſe in the Fifth Part of my Reports, f. 7. b. (& vide (4) 
6 E. 3.53. a good cafe. . Vide (e) Boraſton's caſe inter Hinde 
and Ambry in the Third Part of my Reports.) For it veſts im- 
mediately in intereſt, to begin in poſſeſhon after the deter- 
mination of a former term for years. But in the caſe at bar, 
nothing can veſt by the deviſe to William Lovies, nor the re- 
mainders over till the death of the deviſor, becauſe he has 
power by his will to deviſe to any perſon any eſtate, be it in 
fee-ſimple if he will: ergo it cannot veſt immediately in 
William Lovies, and by conſequence in none of the remain- 
ders; upon which it follows, that in the mean time the uſe 


(f) 6 Co. 18. . of the fee veſts (/) again in Leonard the granfather, (as it 


Co. Lit. 111, b. 
271. b. 

Lir. Rep. 238, 
321. 

Moor 493, 567. 
Cr. Car, 39. 


(s) Tenk, Cent. 
260. 

Cr. El. 877. 

Cr. Jac. 31. 
Moor 4706, 567. 
Co. Lit. 111. d. 
3 Keb. 538. 


was adjudged in Sir Edward Clere's caſe) and then he was 
ſeiſed of lands held in capite at the time of the purchaſe of the 
ſaid eight acres in which, &c. And for this cauſe, he bay- 
ing diſpoſed two parts by act executed according to the ſta- 
tute, he cannot deviſe the ſaid eight acres. For it appears 
by the record, that he has conveyed by the feoffment, lands 
and tenements of the yearly value of 551. 6s. 8d. and the 
land mentioned to be deviſed is but of the value of - 241. 145. 
10d. per annum, and the feoffment cannot extend to the ſaid 
eight acres, for they were purchaſed after ; but being a hat 
will ſhall be a direction to declare uſes upon the feoſfment; and 
when the land ſhall paſs by the will itſelf, and when by the fe. 
offment, wide the ſaid caſe of Sir (g) Kd. Clere. But againſt 
this it was objected, that the fee, which Leonard the grand- 
father had by operation of law, vaniſhed by his death, inat- 
much as he made no diſpoſition of the land in ſee- ſimple by 
his will, which was granted as had been reſolved before. 
But it was anſwered and reſolved, that the ſaid reverhou 
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in fee expectant upon the eſtate · tail, did not vaniſh, as fully 
appears. Another objection was made, that foraſmuch as the 
words of the ſtatutes of 32 & 34 H. 8. are, lawfully exe- 
« cute in his life, &c.“ in this caſe, foraſmuch as the ſaid 
uſes were in contingency, no execution of any eſtate was, 
but after the death of Leonard the grandſather, and ſo out of 
the ſtatute. To which it was anſwered, that aſter the death 


of the ſaid Leonard the grandfather the ſaid eſtates were de- 
rived, and took their eſſence and effect by force of the ſaid (a) 


feoffment made, and ſo upon the matter executed in his life. 
Alſo it was held by the Chief Juſtice, that the remainder to 
William Lovies by the will is contingent, foraſmuch as no 
alienation is found to be made by I homas; for in effect it is 
a deviſe to 1 homas and his heirs males; provided, that if he 
aliens it, that then, for want of iſſue male of his body, it ſhall 
remain to William, &c, 50 that there are two main impe- 
diments to the remainder, /c. that there was no alienation, 
and if there had heen an alienation, then alio it would be re- 
pugnant, that after the alienation the land ſhouid remain to 
William, and ſo guacunque via data the remainder as this caſe 
is doth not veſt in William. And the ſeveral pennings of 
the deviſe to Thomas with contingency to remain over to 
William, and of the deviie to William and the remainder 
over were obſerved, which prove ſeveral intents in the teſtator, 
as appears in (5) Edriche's caſe, in the Fiſth Part of my Re— 
ports, fo. 118. a. b. upon the ſtatute of (c) 32 H. 8. of rents. 
But this point was not reſolved by the court. Another point 
at the common Jaw was alſo moved in the caſe, /c. whether 
the ſaid revocation mentioned in the record was ſufficient or 
not? Touching which, there are three things to be conſider— 
ed, 1. His power reſerved to him by the proviſo of revocation, 
2. In the revocation if he has purſued his power; firſt, the 


words of the power divide themſelves into five branches. 1. 3 


That if the ſaid Leonard Lovies ſhall be diſpoſed “ to alter, 
change, or to make void pred” feeffamentum, &c.” 2. Ve 
aliquem uſum ſeu uſus, c. ſuperius limitat'. 3. Vel aliquem ſia- 
tum vel flatus qui accreſcerent ſeu execut* forent ratione alicajus, 
was, fc. 4. Aut fi præd Leonard Lovies auus diſponeret re- 
habere omnia et ſingula pred” maneria, &c. vel aliquam partem 
earundem. 5. Vel eadem maneria vel aliguam partem eorundem 
diſpanere vel dnare in aliguo alio modo, vel eadem aut aliquam 
partem esrundem rehabere eidem Leonard” et hæred' ſuis, ut in 


priſlino flatu ſur, &c. et juperinde fignificar* voluntat' et bene- 
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Cr. Car. 471. 
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1 L. con. 302. 
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placit* juum inde to the feoffees or any of them, &c. quod tunc 


immediate, &c. the manors, &c. ſhould be to the uſe of Leo- 
nard the grandfather and his heirs, wt in priſtino fiatu ſuso. 
| Ps 'Then 
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Then the revocation ſtands upon two parts: 1. He ſignifies to 
the feoffees that ſo much of the feoffment and indentures, 
which concerns certain manors, ſhall be void, which was 
objected cannot be, becauſe the indenture was made 26 Ser, 
anno 12 Eliz. Reginæ, and the feoffment was made 28 Sept. 
following, and therefore the indenture precedent cannot avoid 
the feoffment which paſſed by livery ſubſequent. Alſo he de. 


clares, That ſo much of the feoffment and indentures, and 


(4) Co. Lit. 
341. b. 


() 2 Roll. 792. 


« no more, as concern only parcel of the premiſes,” ſhall be 
void; and admitting that the feoffment and indentures may 
be avoided, and made void in all, yet they cannot be avoided 
in part, /. the deed of indenture guoad one manor to be made 
void and to loſe its force, and guoal another to ſtand as a deed, 
and of ſuch effect, as it was objected, is the ſecond branch, . 
] will that ſo much and no more of the ſaid feoffment and 
e indentures, and every clauſe and article therein contained, 
6e to be utterly fruſtrate and void, &c.” 3. The nature of 
the things to be revoked was conſidered, that all the declara- 
tions and limitations of the uſes in the indenture at the time 
of the deed of revocation, were only in contingency, and no- 
thing in eſtate in poſſeſſion, reverſion, or remainder or in 
intereſt, but only in poſſibility, which cannot be revoked, or 
changed, or altered ; for a revocation, alteration, or change, 
pre- ſuppoſes a former eſſence, as the rule of the logician is, 
(a) omnis privatio preſupponit habitum + and although future 
powers and authorities annexed. to eſtates, as a power to make 
leaſes, &c. given to him who has an eſtate for life may with 
the eſtates be revoked ; yet it was objected, that when all is 
in contingency or poſſibility it cannot be revoked ; and the 
uſe, which by operation of law was veſted in Leonard Lovies 
the grandfather, cannot be revoked, for the proviſo of the 
indentures extends only to uſes declared by the fame inden- 
tures, and not to an uſe created by the law. But it was an- 


ſwered and unanimouſly reſolved by the court, that the revo- 


cation was good : for uſes and powers in contingency and 
poſſibility, may by mutual afſent of the parties be (0) revoked 
and determined, for as they may be raiſed by indenture, ſo by 
proviſo or limitation annexed to them in the ſame indenture, 
they may be extinguiſhed and deſtroyed, either before or after 
their eſſence. And it was reſolved, that theſe words, © The 
6 ſaid indentures, and every clauſe and article therein con- 


“ tained,” extend to all the uſes and limitations in contingency 


and poſſibility. And this reſolution concurs with common 
experience, /. that eſtates limited to 1, 2, 3, &c. ſons, be- 
fore any is born, are uſually by the like proviſoes, and with- 
out queſtion daily revoked, And without quoting 

inden- 
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jndentures, as to the direction and declaration of uſes, may 
Joſe their force in part, and ſtand in part; and if the opera- 
tion as to part be taken away by the (a) proviſo, then the ſeof- 


ment for that part is to the uſe of the feoffor and his heirs; 


and by conſequence in the caſe at bar, where Leonard Lovies 
had an uſe veſted in him by operation of law upon the feoff- 
ment, till other declaration was made by his will, now by 
the revocation he has an abſolute eſtate in ſee-ſimple, ut in 
priſtino ſlatu ſuo without any limitation. 


Alſo the Chief Juſtice held, that the ſaid deviſe to Thomas 


was but for years, becauſe it is fo deviſed in expreſs words, 


and againſt the expreſs words, no inference or interpretation 
ſhall be admitted in this caſe, for the words are, Item, I 
give, grant, will, and bequeath, to my ſon Thomas, all 
« my manors, &c. to have and to hold to my ſaid ſon Tho- 
% mas, and to the heirs males of his body lawfully begotten, 
« from and after my death, for and during the term of (6) 
& 500 years then next enſuing fully to be complete and ended, 
« &c” and the remainders to Will. Lovies and others, to 
every of them and to their ſeveral heirs males of their bodies, 
without any re{traint to any number of years; and note, the 
liberty given to Thomas is in theſe words, © Otherwiſe than 
« to leaſe, &c. the ſame for years determinable upon the 
death of any three perſons or leſs number of perſons.” But 
in the liberty given to William and the others, the words, 
* otherwiſe than they may lawfully do by the ſtatute of 32 
Ik be” 
Thomas: ſo inſomuch as Thomas has an eſtate but for 500 
years, ſo long as he has iſſue of his body, he gives him power 
only to demiſe for years, but to William who has an eſtate in 
tail, he leaves him power to leaſe the lands for three lives or 
21 years, according to the ſtatute of 32 H. 8. which gives ſuch 
power to tenant in tail, and therewith agreed Winch Juſtice. 
But theſe words, © during the term of 500 years,” will make 
a limitation of a term of years to determine for want of iſſue 
male. And that it is but (c) a term for years in grants, the 
books are expreſs in the point, (4) 11 Aſſ. 21. 33 Al p. 17. 
39 E. 3. 37. 19 E. 3. Accompt 56 9 H. 6. 58. 22 H. 6. 33. 
34 H. 6. 27. Litt. 168. 10 Eliz. Dyer 276 Vide 21 H. 8. (e) 
Br. Eſtates, the like. But as to that point which had been 


controverted betwixt this court and the court of King's Bench, 
in a former action brought upon this deviſe, no reſolution as 
to that point was now given by the court. Note, reader, if a 
(f) term be deviſed to one and the heirs males of his 
body, his heirs ſhall not have it, but his executors, for 

| a term 


Which act he doth not mention in the deviſe to; 
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(a) Co. Lit. 
237. a, 
2 Roll. 792, 


(5) Moor 773, 
10. Cr. Jac, 

62, 63. 

1 Roll. 741, 

831, 847. 

2 Brown]. 104. 

Cart. 166. 

Godolp. Leg. 

351. D. of Nor- 

tolk's caſe. 

2 Chan. Ca. 34. 

contra, 

(c)Cr. Jac. 6, 62. 

(d) Br. Eſtate 


2. 

Br. Aſſiſe 172. 

(e) Br. Eſtate 50, 

(F) Roll. 611. 

pl. 1. * 331, 
15, 916. 

2 Koll Rep. 356. 

2 Roll. Rep. 129, 

_”. 

Cr. Car. 230. 

Orph. Leg. 348, 

351. 

Swinb. 135. 

I Sid. 37, 451. 

1 Jones 15, 16. 

Godb. 42. 

Dyer 7. pl. 8. 

8 Co. 95. a. 

Went. 333, 334. 

1 Bulſtr. 191, 

192. 

4 Leon. 246. 

Cr. Jac, 510. 

Palm. 334. 

Moor 758, 807, 

810, 331. 

B. N. C. 209 


& 334. 
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#) 1 Roll. 837. a term which is but a chattel cannot (a) be entailed, and 
2 Rol. Rep. 12g. ſuch deviſee may well alien the term to whom he pleaſes, 
And ſo it was adjudged Trin. 18 Eliz. in the King's Bench in 
Peacock's caſe, and anno (21) 31 Eliz. reſolved by Anderſon 
and Walmeſley, being referred to them out of the Chancery, 
Cr. Eliz. 43. between Higgins and Mills. 


11 


[See Reports Q. A. 106. and 121 to 130. Brounker v. 
Cooke, that lands purchaſed after a will made, will not paſs 
by the deviſe. See alſo the caſe of Archer verſ. Bokenham, 
ibid. 148 to 163. ad idem. | 


Doctor 


Doctor LEYF IELD's Caſe, Wa. 


Faits, 


Hil. 8 ac. 1, in B. R. 


OHN (a) LEYFIELD Doctor of Divinity brought an (4) 1 Bulſtr. 
J action of treſpaſs in the King's Bench, Hi. 8 Fac. Re- 154- 

gin Rot. 1282. againſt Henry Hillary, for corn and hay taken 8 
and carried away at Old Cieve in the county of Somerſet. g 85 
The defendant pleaded in bar, that Queen Elizabeth was 

ſeiſed of the rectory of Old Cleve in the ſame county in her 

demeſne as of fee, as in right of the crown of England; and 

by her letters patent 20 Junii 35 of her reign (without ſayin 

(b) here ſhewed forth) demiſed the faid rectory to Conand (3) 1 Bular, 
Prowle for his Iife, who 16 Jan. anno 3 Fac. Regis demiſed 15+ 

the ſaid rectory to George Pincomb for eight years, if the faid 2M. Ee of 
Conand tam diu viveret; and that the defendant as ſervant 172, 197. 

to the ſaid George took the corn and hay as tithes ſevered Nl. Rep-221. 
from the nine parts, and averred the life of the ſaid Conand: Pane © 
upon which the plaintiff demurred in law, and ſhewed the x 

cauſe of his demurrer, becauſe the defendant's plea amounted 

to the (c) general ifſue. And it was adjudged in the King's 

Bench, that the bar was inſufhcient, becauſe the defendant 

in his plea (4) did not ſhew the court the letters patent of [(e) Winch. 20. 
Queen Elizabeth, made to Conand Prowſe, which the court 3 e 
took to be matter of (e) ſubſtance, and which the defendant (4) Cr, Eliz. 
ought to have ſhewed forth, although he, in whoſe right he 146, 2177. 
jultified, had but part of the eſtate. Whereupon a writ of 7 olg: hog 
error was brought in the Exchequer-chamber, and there two Cr. . 
errors were moved; one, which was aſſigned by the piaimtiff Lit. Rep. 306. 
for the cauſe of demurrer. / That the ſaid plea amounted to 6 
the general iſſue, becauſe the deſendant gave the plaintiff | 


no 
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no colour, in which caſe no judgment ought to have been given 
againſt the defendant, but the court ought to have ruled him 
to anſwer over; the ſecond, that for want of ſhewing the ſaid 
letters patent the courtought not to have given judgment againſt 
the defendant for two reaſons. 1. Becauſe by law the letters 


patent need not be ſhewed forth. 2. If they ought to have 


been ſhewed, yet that is but matter of form, and not of ſub- 


(a) 1 Leon. 44, ſtance; and therefore by the ſtat. of (a) 27 Eliz. Reg. c. 5, 


80, 193, 311. 
Cr. Eliz. 232. 
Hob. 133, 198, 
232, 301. 

Hutt. 15. 

Moor 885. 

x Roll.Rep.112. 
Goldib. 37, 47, 
48, 49. 

Savil 78, 87. 
Palm. 368. 

1 Anderl. 150, 
151, 160, 168, 
7 Co. 9g. b. 
Poſtea 92. a. 
94. b. 

Jenk. Cent. 133. 
Co. Lit. 72. a. 
304. b. 

(#) Cr. Car. 157. 
Cr. El. 146. 
Cr, Jac. 165, 
319. | 

1 Sid. 106. 

(c) 11 Co. 10. a. 
Br. Travers per 
ſans ceo 67. 
Poſtea 90. b. 
Br. Colour 59. 
Doct. Placit. 78. 
(4) Br. Colour 
20. Br. Emble- 
ment 90. 
Poſtea 91. a. 


(e) Br. Juriſ- 
diction 41. 

Fitz, Juriſdict. 7. 
Br. Colour 14. 
Poſtea 91. a. 


® Q. Standing, 


woah as he has not ſhewed it for any cauſe of his demur- 


rer he ſhall not take advantage of it. As to the firſt, it was 
objeCted, that the ſaid plea in bar amounts to the (5) general 
iſſue, becauſe the defendant has not given any colour to the 
plaintiff, nor any poſſeſſion upon which he may ground his 
action, and thereupon they cited (c) (11) 21 E. 4. 65. a. In 
treſpaſs for certain cart-loads of oats taken and carried away at 
Bodmin, againſt the Prior of Bodmin ; the defendant faid, 
that the corn was growing in a certain place in B. in the pariſh 
of Bodmin, whereof he was Parſon imparſonee, and (being 
obliged by the rule of the court to ſhew how he came to the 
ſame parſonage) ſaid, that he had the impropriation by title of 
preſcription ; and that the corn was ſevered from the nine 
parts, and that he took them as his own goods (and gare 
colour) that he delivered them to one T. who delivered them 
tothe plaintiff to keep, and the defendant took them, And 
in (d) 21 H. 6. 30. a. Robert, Parſon of the church of Clit- 
ford brought an action of treſpaſs againſt divers, and declared 
of his goods taken and carried away, /. wheat, barley, three 
coverlets, and three blankets. As to the wheat and barley, 
the defendant ſaid, that before the treſpaſs one A. was Parſon 
of the ſaid church, and the pariſhioners had ſowed their lands 
with wheat and barley the firſt day of May, and afterwards 
the ſame day the faid A. made the defendants his executors, 
and died; and gave colour to the plaintiff, that he was inſti- 
tuted and inducted Parſon of the ſaid church, and afterwards 
the pariſhioners ſevered the corn from the nine parts, and the 
plaintiff as Parſon took the corn, and the defendants as exe- 
cutors took it out of his poſſeſſion. And 19 (e) H. 6. 20. 4. 
b. In treſpaſs againſt B. Prior of L. for breaking of his cloſe, 
and taking and carrying away his graſs being in cocks: the 
defendant as to the cloſe pleaded his freehold ; as to the cocks, 
he ſaid, that he himſelf is Parſon imparſonee, and that the 
place where, is ſo much land of ſuch a town within the ſame 
pariſh, (and he was compelled by the court to give a name to 
the place) and that the cocks were there growing“, and 
ſevered from the nine parts; and you claiming to be Parſon 
of the ſame church by the King's preſentment by his letters 


patent, whereas you was not inſtituted nor inducted, — * 
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ame cocks, and we took them again, and there Forteſcue and 


Newton conceived that the colour was not good. And in 2 H. 


4. 5. a. the (a) Vicar of Saltaſh brought an action of treſpaſs (a) Poſt. gr. a. 
for carrying away his goods in S. The defendant alledged, 13 "ou 
that the Dean of Windſor was Parſon of S. and that he as "OPT 
ſervant took the goods as his maſter's goods, and the plaintiff 
would have taken them from him, and he would not ſuffer 
him ; and ruled by the court no plea, becauſe the defendant 
did not acknowledge any pofſeſhon in the plaintiff nor pro- 
ty in him at any time of the ſaid goods. (b) 34 H. 6. 10. (5) Poſt. 91. 2. 

b. The Abbot of St. Mary of York brought an action of treſ- 1 
paſs againſt John Parfon of the church of D. for taking of 8 
301. at D. in the county of York. 'T he defendant faid, that Br. Property 7. 
there is a chapel of our Lady in the city of York in the defen- Br. Colour g. 
dant's pariſh, in which chapel there is an image of our Lady, 
to which the people uſed to offer gold and filver ; and that 
the ſaid 30 l. were offered there, and that he took them away, 
as he lawfully might, and gave colour to the plaintiff, /. that 
he delivered the money to B. to keep for the defendant's uſe, 
who delivered the money to the plaintiff, and the defendant 
took it out of his poſſeſſion, &c. And in 39 H. 6. 1. b. & 2. 
a. in (e) treſpaſs, the plaintiff declared of two horſes wrong- (e) pot. 91. a. 
fully taken; the defendant faid, that the Lord Latimer is Br. Colour 37, 
Lord of the Barony of Godford, which is an ancient barony, Poct. pl. 79. 
and has been time out of mind, &c. Within which he and 
all his anceſtors, and all thoſe whoſe eſtate he has in the ba- 
rony, have had waif and ſtray @ tempore cujus, Sc. And fur- 
ther ſaid, that the ſaid horſes were ſtolen and brought within 
the barony, where, &c. and there the horſes waived where- 
fore the defendant as ſervant to the faid Lord, and by his com- 
mandment ſeiſed, &c. and the plaintiff took them, and the 
defendant took them again ; and exception was taken to this 
plea, becauſe the defendant gave not the plaintiff any co— 
lour : for although they were waifs out of his franchiſe, and 
the defendant ſeifed them, the plaintiff has no colour to take 
them; wherefore the d-fendant faid, that the plaintiff ſup- 
poling that the property was in him before the ſtealing tcok 
them; but per totam curiam the plea is nought, without ſay- 
ing in fact that the property was in him; wherefore he pleaded 
accordingly. And many other caſes were put to this purpole, 
which I purpoſely omit. Vide (d) 22 E. 4. 23. b againſt (4)Br.Colovr62, 
Which it was argued by the counſel on the other tide, that in - A * Ll 
this caſe it is not neceſſary to give colour, for two reaſons; I. af br vo 
Becauſe the def. juſtifies as ſervant. 2. Becauſe the beginning Br. Colour 54. 
of the bar is with the Queen's letters patent. As to the firit, Br. Traverſe 
(e) 18 E. 4. 3.2. was cited, where in an action of treſpaſs for 5k pla. 76. 
breaking his cloſe, and 30 loads of wheat taken and carried Cr, El. 76. 
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(a) Doct. pla. 76. 
Cr. El. 76. 
Cr, Jac. 229. 

6) Poſt. gi. b. 
8 Br. Colour 
8 


Poftea, 91. b. 

(4) Br. Colour 
5 Br. Title 52, 
r. Trav. 354. 

(e) Br. Colour 3. 


H Doct. pla. 
733 326. 


(g) Doct. pla. 
Raſt. Ent. 59. b. 


272. a. 
DoR. & Stud. 


159. 


(b) Dog. pla. 
T3» 293: 


(1) Cr. Jac. 229, 
Cr. El. 76. 
Doc. pla. 76. 


.. . 
Ant. 89. a. 


Br. Colour 54. 
Br. Trau. 254. 
Cr. El. 76. 

DoR. pla. 76. 
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away, the defendant pleaded, that one Sir C. M. was ſeiſed 
of a carve of land, whereof the place, &c. in his demeſne 3 
of fee, and ſowed the ſame land with wheat, and that the 
defendant as his ſervant, and by his commandment entered 
into the ſame land and cut the wheat, and carried it away, ag 
he lawfully might. And it was moved, that the bar was in. 
ſuſhcient becauſe the defendant gave no colour : and it was 
held by all the Juſtices, that he ſhould not in this caſe give co- 
lour to the plaintiff, becauſe in all caſes where a man juſtiſies 
as (a) ſervant to another, and by his commandment, he ſhall 
not give the plaintiff any colour, As to the 2. colour always 
ought to be given by him who is (5) firſt in the conveyance, 
or elle all before is waived ; and therewith agree (c) 10 H. 7. 
14. b. 15 E. 4. 32. a. (4) 18 E. 4. 10. a. & (e) 22 E. 4. 25. a, 
And in this cafe Q. EI. is the firſt in conveyance by her letters 
patent, and the defendant cannot ſuppoſe that the plaintiff 
claims by former letters patent, for then that would give the 
plaintiff a good title; as in 12 H. 6 Colour 54. In treſpaſs for 
breaking his cloſe, the defendant faid, that one H. enfeoffed 
him, and the plaintiff claiming (/) by colour of a leaſe made 
to him for term of years before the feoffment, where nothing 
paſſed, entered, &c. And there Fitzherbert conceives that 
the plea is not good; for if ſuch leaſe was, it paſſes preſently, 
and when he pleads that the plaintiff claiming by colour of a 
leaſe for years, where nothing paſſes, it is repugnant in ſelf; 
for when he ſays by colour of a leaſe, this word /za/e implies 
a leaſe in law; for otherwiſe it is no leaſe. As in aſſiſe, it is 
(g) no plea to ſay, that one H. enfeoffed him, and the plaintiſt 
claiming by colour of a feoffment where nothing paſſed en- 
tered, for the law intends it is no feoffment without livery; 
and therefore it is the (/) uſe to plead, that the plaintiff claim- 
ing by colour of a deed of feoffment where nothing paſſed, 
&c. for by the deed without livery nothing in truth paſſed. 
So if the defendant ſhould ſay in the caſe at bar, that the 
plaintiff claiming in by colour of a former grant of the faid 
Queen by her letters patent, &c. that implies a lawſul grant, 
&c. But both theſe reaſons were diſallowed by the Juſtices. 
For as to the firſt, it is true, when the defendant in treſpals, 
&c. pleads, that the (i) freehold is in J. S. and that he by bis 
commandment entered; or that J. S. is ſeiſed in his de- 
meſne as of fee, which is all one (as the book is in (0 18 
E. 4.) and that the defendant as his ſervant, and by his 
commandment entered, there he need not give any co- 
lour, becauſe notwithſtanding the fee or freehold be to one, 
yet the plaintiff may have a leaſe for years, &c. and w_ 
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with this agrees 22 H. 6. 50. a. But when ſpecial title is made, 
8 in 2 R. 3. 8. John Atwood brought treſpaſs of breaking of 
his cloſe againſt one John Dingle aud Wm. Dingle; the de- 
ſendants ſaid, that one Tho. Atwood was ſeiſed thereof, and 
enfeoffed J. B. and R. 8. who enfeoffed Sir John Norbury, 
Knt. and the ſaid J. Dingle in his own right, and the ſaid 
W. as ſervant to him, &c. and gave colour to the plaintiff by 
the ſaid T. Atwood : and 1H. 7. 19. a. b. Rob. Redneſh 
brought a writ of forcible entry upon the ſtatute of 8 H. 6. 
azainſt J. B. gui placitavit quod Johan Hoke & Hen“ Atwood 


fur ſeiſiti, Sc. & feoſfaverunt Fines et Sackvile in feodo, and 


the deſendant ut 2 Sc. et dedit colorem prout oportet, 
and traverſed the force ; for when the defendant makes ſpecial 
title to him ia whoſe right he juſtifies as ſervant, there it ſhall 
not be intended that the plaintiff has any intereſt in the land, 
and ſo is the difference. As to the ſecond reaſon, the defendant 
ought to give colour by former letters patent, /. co/ore quarun- 
dom literarum patentium fact pred” the plaintiff de tenementis 
præd ante, c. pro termino, &c, ubi nihil tranſivit, and he 
ſhall not ſay that the plaintiff claiming colore conceſſionis five 
dimiſſlonts, &c. but colore literarum patentium, c. and that the 
colour ſhall be given in ſuch caſe, appears in 7 H. 7. 14. a. 
where in the ſame caſe colour was given. 

But it was reſolved, that in the caſe at bar colour ought not 
tobe given to the plaintiff. And the reaſon that colour ſhall be 
given in a writ of Entry /ur diſſeiſin, writ of Entry in nature 
of Aſſiſe, Aſſiſe, treſpaſs, &c. is, that the law, (which pre- 
lers and favours certainty as the mother of quiet and repole) 
to the intent that either the court ſhall adjudge thereupon, if 
the plaintiff demurs, or that a certain iſſue may be taken upon 
one certain point, requires that the defendant when he pleads 
ſuch ſpecial plea, that notwithſtanding that the plaintiff may 
have right, the deſendant ſhall give colour to the plaintiff, to 
the end that this plea ſhall not amount to the general iſſue, 
and ſo to leave all the matter at large to the jury, which will 
be full of multiplicity and perplexity of matter. And although 
colour is but a fiction, yet lex fingit ubi fſubſiſlit æguitas: Vide 
Doctor and Student, c. 53. f. 160. But when the ſpecial 
matter of the plea, notwithſtanding that the plaintiff had right 
before, utterly bars him of his right, in ſuch caſe the defend- 
ant need not give any colour, becauſe he bars the plaintiff of 
his right, if he had any; in which caſe it would be in vain to 
give the plaintiff colour, where it appears upon the matter of the 
pleathat he had no right. For therefore in a real action, as Aſſiſe, 
vrit of Entry in nature of Aſſiſe, &c if a collateral warranty be 


pleaded, and the defendant relies upon it, or if an eſtoppel 
Vor. V. N n be 


9o 
Doct. pla. 76. 
Cr. El. 76. 


Br. Forcible 


Entry 24. 
8 11. 6. C. 2. 


Doct. pla. 77. 


DoR, pla. 77. 
Cr. Car. 169 


Dy. 336. pl. 35 


DoR, pla, 77. 
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Br. Colour 6r. 
DoR. pla. 76, b. 
(e) Br, Colour 
415 75 

(4) 22 H. 6. fh. a. 
Antea 90. a. 


(e) Fitz, Co- 
Jour 28. 
Br. Eſtray 6. 
Br. Forfeiture 
de Biens 62. 
Br. Trav. 241, 


DoRt. pl. 77. 


NN pl. 77. 
En. 675 b. 


(e) 12 E. 45. b. 
pra. 


(5) Br. Colour 


57. 

(i) Ant. 88. b. 
11 Co, 10. a. 
Br. Trav. 67. 
Br. Colour 59. 
DoR. pla. 78. 
( Fitz. Colour 


27. 
Br. Colour 31. 
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be pleaded, or a ſine levied with proclamations, &c. there it 
is not neceſſary to give any colour, becauſe the plaintiff js (a) 
barred although he had right; and therewith agrees 35 H. 6. 
Treſpaſs 160. So, and for the ſame reaſon, it the defendant 
conveys to himſelf a title by act of Parliament, as it is held in 
3 E. 4. 2. a b. when one juſtifies his entry by a cauſe which 
binds the plaintiff or his blood for ever, he ſhall not give an 

colour: and therewith agrees (b) 22 E. 4. 4. a. b. Vide (c) 5 
II. 7.10. a. 3 E. 3. tit. Aff. But if a man pleads a deſcent in 
bar, yet the defendant ought to give colour, for that binds 
the poſſeſhon, and not the right, as it is agreed in 19H, 6, 
41. and (4) 2 (22) H. 6. 50. a. If in treſpaſs for goods taken 
away the defendant juſtifies, becauſe he has waif within his 
manor ; and ſhews, that one ſtole the ſaid goods de quodam 
ignoto, and waived them within his manor, wherefore the de- 
fendant ſeiſed them, it is good without any colour, and there- 
with agrees (e) 12 E. 4. 5. b. But it was there held by all the 
Juſtices, that if the defendant had ſaid, that A. was poſſeſſed 
of the goods as of his proper goods, and that one B. had ſtolen 
the goods ut ſupra, that he ought to give colour to the plaintiff, 
for then he proves that no property was in the plaintiff, fo he 
had no colour of action; but there in the ſame caſe he ſhews 
that they were ſtolen extra poſſeſſionem cujuſdam ignoti; ſo it 18 
not denied but that the property was to the plaintiff, and he 


is not bound to ſhew expreſsly in whom the property was. 


The ſame law of a (/) fale in market overt, if he had faid, 
that ſuch a one ſold them, he need not give colour ; but if he 
ſays, that ſuch a one was poſſeſſed of the goods as of his pro- 
per goods, and ſold them in market overt, he ought to give 
colour: and all this appears in the ſaid book of (g) 12 E. 4. 5. 
b. But I conceive that the ſaid caſe is not well reported, for 
the reaſon there given makes againſt the opinion of the Jul 
tices ; for their reaſon is, that the plea ſhall not be good with- 
out colour, when the property is alleged in a certain perſon, 
becauſe it is proved, that no property was to the plaintiff, 
and ſo he had no colour of action: ergo it is a good reaſon that 
no colour ſhall be given, becauſe it is an abſolute bar of the 
property, and of all the plaintiff's right, as appears before. 
And fo is the book in 32 H. 6. 1. a. b. in the ſame caſe when 
the property is alledged in a perſon certain; and therewith 
agrees ()) 21 E. 4. 18. b. and (i) 21 E. 4. 65. a. And where in 
(4) 9 E. 4. 22. a. the defendant when he juſtifies for wreck 
gives colour; it is held in 21 E. 4. 18. b. and 21 E. 4. 65. 4. 


that in ſuch caſe no colour ſhall be given and the reaſon of 


all the other books agrees with it. So when the matter of the 
plea bars the right of the plaintiff, no colour ſhall be 9110 
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(b) Cro. El. 42 5. 


(c) Co. Lit. 
303. b. 
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1. That againſt this (a) ſpecial matter the plaintiff was no 
received to a ſimple averment, without anſwering to the 
cauſe. 2. Notwithſtanding the defendant did not acknowledge 
that (5) the property was at any time in the plaintiff, yet the 
plea was good; for when goods are found in the ſea, then 
they are out of the cuſtody and poſſeſſion of every one, then 
the lord upon whoſe lands they are caſt, need not acknowledge 
whoſe goods they were ; and the plaintiff by the rule of the 
court was driven to anſwer: wherefore he ſaid, that the de- 
fendant took the goods out of the poſſeſſion of the merchants 
and mariners, and the defendant was compelled by the court 
to take iſſue thereon: in which caſe it is to be obſerved, that 
if the defendant had generally claimed properry, he ſhould 
not only ſay that the property was in him, but further, and 
not in the plaintiff, or otherwiſe he doth not anſwer the(c) de- 
claration : but in the caſe at bar, becauſe the matter of the 
plea bars the plaintiff of his right, he need not deny the plain- 
tiff's property. Nota, reader, every colour ought to have four 
qualirres. 1. (a) It ought to be a doubt to the lay people, (.) 
19H. 6. 21. a. 11 H. 4. 3. a. 19 E. 4. 3 b. 23 Hl. 6. 54 
10. 20 H. 6. 8. 36 H. 6. Treſp. 162. 36 H. 6. 7. b. 20H, 
6. 27. As where the defendant ſays, that the plaintiff claim- 
ing by colour (/) of a deed of ſeofftment, &c. that is good, 


for it is a doubt to lay people, if land ſhall paſs by deed only 


without livery, or not. (g) 2. That colour as a colour ought 
to have continuance, although it wants effect ; as if the de- 
fendant gives colour by colour of a deed of demiſe to the 
plaintiff tor the life of 4 8. who was dead before the treſpaſs, 
that is not any colour, for it doth not continue, but the de- 
fendant may well deny the effect of it, that he claims by co- 
Jour of a deed of demiſe to him for his life where nothing 
pailed ; and ſo there is a difference betwixt the continuance 
of the colour, and the effect of it. 2 E. 4. 19. b. 19 H. b. 
21. a. 9 H. 4. 3. a. 8 H. 6. 9. a. 14 a. 38 H. 6. 67. 9E-4 
17. b. Vid: 19 E. 4. 3 b. 7 H. 7. 13. b. & 14. a. (0) 3. It 
ought to be ſuch a colour, that, if it was of effect, would 
maintain the nature of the action; as in an aſſiſe, to give him 
colour of a freehold, and not as guardian in knipht's ſervice. 
2 Aſſ. p. 6. 28. Aſſ. p. 28. 43 E. 3. Al. 53. 32 H. 6.6. a. b. 
not to his anceſtor where the action is of his own poſſeſſion. 
4+ (i) Colour ought to be given by the firſt conveyance as has 
been ſaid, otherwiſe all the conveyance before is waived, 10 
H. 7. 14. b. 15 E. 4. 32. a. 18 E. 4. 10. a. 22 E. 4. 25. 
L. 5 E. 4. 134. a. 21 H. 6. 32. b. : . 
As to the other error which was aſſigned, the ſaid two points 
were argued, 1. If the letters patent ought to be ſhewed by 
the defendant, who juſtifies as ſervant to him who has but 
parcel of the eſtate of him to whom the letters patent were 
granted, 2. Admitting that he ought to ihew them, if the 
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(b) Auſtin's caſe in 


letters patent; and 


for the leſſee havin 
do not belong to h 


29 Aff. p. 2. (c) J. 
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preſsly for this cauſe of demurrer, he ſhall not take advantage 


t. of (a) 27 El. cap. 5 And as to the firſt, 
I&2P&M, Dy. 115. was cited, where 


in an information of intruſion in the manor of Eaſt Farleigh in M 
Kent, the defendant pleaded the letters patent of K. H. 8. to 
Sir Thomas Wyat in tail, and that Sir Thomas leaſed to him 
for thirty-ſix years, without ſhewing forth to the court the 


the Lord Dyer in reporting the caſe, ſaith, 


wa hoc; and this ſtands, as it was ſaid, upon great reaſon, 


g but parcel of the eſtate, the letters patent 
im, but to his leſſor, and therewith agrees 
Eatbread's caſe, and the reaſon there given, 


1s, becauſe the patent doth not remain with him who bas but 


parcel of the eſtate 
pals the def. ſaid, 


And in 28 H. 8. Dy. 29. b. in (4) treſ- 
that the place where, was ten acres of land, 


whereof the K. was ſeiſe in fee in the right of his crown ; 
and by his letters Patent granted the land to the Lady Carew 


for term of life, 


andaverred the life of the firlt lefſee, and fo juſtiſied, and it 


a (f) Sub. collector, (g) Under. ſheriff, or Incumbent, be- 


Que they have not n] means to make their grantors or maf.. © 


and by them there is 3 difference, when 9 
over his whole intereſt, there the patent 


d therefore he ſhall ew it forth, but when 


the Incumbent agree 31 E. 3. Monſtrans dis faits 177. & (i) 
31 H. 6. 14. and the caſe of the Sub- collector and Under. 


ſheriff, 22 H. 6. 42. a. & 3. 1H. 6. 14. b. 12 E. 3. (4) 
Manſtrans de faits os. A Sub-taxer ſhall juſtify the taking of 
goods without ſhewing the commiſſion; but if (/) a man 


will juſtify the impriſonment of the body of a man by war- 
tant, he ought to ſhew the warrant, 


orie is a maxim in the law, that if he who is party or 
intereſt, or he who Juſtifies in the right of 


m who is party or privy pleads a deed, altho* he who is priv 
Claims but parcel of theoriginal eltate, yet heought to ſhew the 
Wiginal deed to the court ; and the reaſon that deeds being 
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| fo pleaded ſhall be ſhewed to the court, is, that to every deed 
(a) 6 Co. 38. a. two things are (a) requiſite and neceſſary ; the one, that it be 

> . ſuſhcient in law, and that is called the legal part, becauſe the 

Co. Lit. 35. b. judgment of hat belongs to the Judges of the law; the other 

121. b. 22 f. a. b. concerns matter of fact, /c. if it be ſealed and delivered as 2 

deed, and the trial thereof belongs to the country. And 

therefore every deed ought to approve itſelf, and to he 

| proved by others: approve itſelf upon its ſhewing forth to the 
; court in two manners. 1. As tothe compoſition of the words 
4 to be ſufficient in law, and the court ſhall judge that. 2. That 
f it be not razed or interlined in material points or places, and 
1 upon that alſo in ancient time the Judges, did judge upon 
(5) Cro. Car. their view, the (Y) deed to be void, as appears in 7 E. 3. 5). 
©” Lit. 35. b. 25 E. 3: 41. 41 E. 3. 10. &c. but of late times the Judges 
121. b. 225. a. b. have left that to be tired by the jury, / if the razing or inter- 
lining was before the delivery. 3. That it may appear to 

the court and to the party, if it was upon condition, limita- 

tion, or with power of revocation, &c. to the intent that if 

there be a condition, limitation, or power of a revocation in 

the deed, if the deed be poll, or it there wants a counterpart 

of the indenture, the other party may take advantage of the 

j condition, limitation, or power of revocation, and therewith 
1 x (e) Lit. ſect. 183. (c) Litt. c. Conditions, f. go & 91. (4) 40 Afl. 34. agree. 
FF N 366. And theſe are the reaſons of the law, that deeds pleaded in 
© Co. Lic. 225.a.b, court, ſhall be ſhewed forth to the court. And therefore it 


(4) Br. Monſtr. appears, that it is dangerous to ſuffer any who by the law in 
de Faits 142. 


pleading ought to ſhew the deed itſelf to the court, upon the 
Fa general ifſue to prove in evidence to a jury by witneſſes that 
ff there was ſuch a deed, which they have heard and read; or 

. to prove it by a copy: for the viciouſneſs, raſures, or inter- 
lineations, or other imperfections in theſe caſes, will not ap- 
pear to the court ; or peradventure the deed may be upon 
condition, limitation, with power of revocation, and by this 
way truth and juſtice, and the true reaſon of the common Jaw 
| would be ſubverted. But yet in great and notorious extre- 
. (e) Poft, 93. . mities, as by caſualty (e) of fire, that all his evidences were 
F Ae. 3. , burnt in his houſe, there if that ſhould appear to the Judges 
A. 2 2 they may, in favour of him who has ſo great a loſs by fre, 
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ſuffer him upon the general iſſue to prove the deed in eꝛi- 
| ; dence to the jury by witneſſes, that affliction be not added to 
f (f) Co. Lit. affliction ; and if the jury find it, ( although it be not ſhewed 


ir ven 30. forth in evidence, it ſhall be good enough, as appears in 28 (0 


(b) Br. Grant AM. p. 3. but in (%) 12 Af. p. 16. the Judges would not fut- 

| 355 8 fer a deed to be given in evidence which was not ſhewed forth 
(0 — oy to the jury. Vide 26 AM. p. 2. the like. But the (i) copy af a re- 
201, 306. cord may be ſhewed and given in evidence to the jury Ni fe- 
cords are of ſo high a nature, and ſuch credit in law, thatthey 

cannot be proved by other means than by themſelves and no 

raſure or interlineations ſhall be intended in them. And 


&heretore a copy of a record being teſtified to be true, ur 
. mittec 
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mitted to be given in evidence; but the (a) ſure way is, to (a) Dot. placit, 
exemplify it under the great ſeal, or at the leaſt under the ſeal 3%: 
of the court. And in the ſaid caſe of caſualty by (6) fire, (5) Antea 92. 


there ought to be great care and diſcretion in the Judges, for 
notwithſtanding any ſuch caſualty by fire, he in pleading 
ought to ſhew forth the need to the court, otherwiſe his plea 
will be inſufficient, and judgment ſhall be n 5painſt him ; 
for the law will rather fer a (c) miſchief in a private caſe, 


than an (4) inconvenience, which by the breaking of the rule 


of law, ſhould be brought upon the public. Alſo the deed” 
ought not only, as hath been ſaid, to approve itſelf, but it 
ought to be proved by others, /c. by witneſſes, that it was 
ſealed and delivered ; for otherwiſe although the fabric and 
compoſition of the deed be legal, yet without the other it is 
of no effect: and all this which has been ſaid of deeds, as to 
the legal part, may be alfo aſſirmed of the King's letters patent. 
And the ſaid maxim aforeſaid is proved by many authorities 


152. b. 
Lit. le, 231. 
13 H. 4. 3. a. 
12 R. 2. Fitz. 
Voucher 81. 


(4) 40A, pl. 27. 
f. 247. 


in law; and therefore in 3 H. 6. 20, b. 21, 22. in (e) Wil- () Fitz. Mon- 


liam Pole's aſſiſe, the caſe was ſuch : Sir John Clynton, Ent. 
by his deed indented enſeoffed William Daventure and his 
heirs, yielding ta the ſaid Sir John and his heirs the yearly 
rent of five marks, with clauſe of diſtreſs; which rent after 
the death of Sir John, deſcended to Sir William Elington, 
Knt. as to his couſin and heir, which Sir William by his 


deed ſhewed forth, granted to the ſaid William Pole now 


plaintiff (who was a lawyer) pro conſilio impenſo & impendendo, 
208. 8d. parcel of the ſaid rent, to have and receive to him 
tor his life, and that he was thereof ſeiſed and diſſeiſed; and 
there Weltbury and others take a difference, when the firſt 
grantee grants over as preat an eſtate as he had, and where 
he grants a'leſs eſtate; for when he grants as great an eſtate 
as he had, by the expreſs grant the whole eſtate in the rent 
remains in the perſon of the ſecond grantee ; in which caſe 
the firſt deed of right belongs to the ſecond grantee ; and 
therefore in an aſſiſe brought by him of this rent, he ought to 
ſhew forth the firſt deed : but where he grants a Jeſs eſtate 
than he had, c. where he that has a fee-fimple grants for life, 
or makes a gift in tail, the ſecond grantec ſhall not be com- 
pelled to ſhew the firſt deed made to his grantor, becauſe the 
lee remains in the leflor or donor to whom the deed belongs, 
and to no other, and therefore he ſhall not be compelled to 


ſtrans de Fait76, 
Br. Monſtrans 
de Faits 5, 


thew the firſt deed ; but the opinion of the whole court was Dyer 29. b. 


againſt the plaintiff, and the reaſon was, becauſe he is privy in 
the eſtate of the rent, and claims by the firſt grant. Vide Litt. 


lib. 3. c. Releaſ. fol. 106. Note; (/) every releaſe made to % Lit. ſect. 


him who has a reverſion or remainder in fact, ſhall ſerve and 


aid him who hath the frechold, as well as him to whom the 
N u 4 releaſe 


452, 45335 
Co. Lat, 267. b, 


Lit, 1. 1074. 


a) 2 Ro. 3. 
85 Co. Lin 
267. a. b. 27.2. 
Lit. ſect. 453, 


470. 
Lit. f. 107, a. b. 


(-) Co. Lit. 
225. b. 


(d) Co. Lit. 
226. a. 


(e) Co. Lit. 
225. b. 

Poſtea 94. b. 
(F) Co. Lit. 
225. b. 

Cro. Car, 209, 


442. 

Foſtea 94- b. 
(z) Br. Mon- 
ſtrans de Faiw 
61. 161. 

Co. Lit. 226. a. 
() Cr. Jac, 292, 
317, 360. 

Co. Lit. 226 a 
Plowd. 148. b 
(i) Co. Lit. 
232. a. 

(A 20 H 7. 6. b. 
Palm. 87. 

6 Co. 38. A. b. 
Vel 201. 
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releaſe is made, if the tenant for life has the releaſe in his 
hand to plead ; and the reaſon of it is, becauſe there is pri- 
vity in eſtate betwixt him in reverſion, or remainder, and the 
tenant for life; and yet the deed doth not belong (a) to him, 
but to him in reverſion or remainder. In the fame manner 
Littleton faith, (4) where a releaſe is made to tenant for life, 
or to tenant in tail, it all enure to them in the reverſion or 
remainder, as well as to the tenant of the freehold, and they 
ſhall have as great advantage of it, if they can ſhew it; but 
in re{pect of the privity of eſtate, if they cannot ſhew it, they 
ſhall not take advantage of it: and therewith agrees 35 H. 6, 
(„ Mhnftrans we jaits 118. where Priſot Chief Juſtice of the 
Common Pieas holds, that in many caſes a man ſhall not 
plead a releale or deed which doth not belong to him, nor 
can have an action to recover. without ſhewing of it; as if 


the diſſeiſor makes a leaſe for life, who is impleaded in a Pre. 


cipe, and makes default after default, and the diſſeiſor is re. 
ceived, he ſhall not plead a releaſe made by the diſſciſee to the 
tenant for lite, without ſhewing it. So the (4) lord by eſcheat 
ſhall not plead a releaſe made to the diſſeiſor by the diſſeiſee 
without ſhewing it; neither ſhall he in remainder be received 
without ſhewing the deed, and yet it doth not belong to him, 
nor has he remedy to get it. And it was ſaid, that theſe 
cafes were ſtronger than the caſe at bar; for when the ſaid 
Conand made a leaſe to the ſaid George for years, the leſſee 
might bind the ſaid Conand by covenant, or otherwiſe, to 
ſhew the letters patent to the court, when need ſhould be; 
but ſo cannot the tenant for life, or he in remainder or rever- 
ſion, for there no contract is made betwixt him who pleads 
the deed, and him to whom: the deed is made. It is further 
faid in 35 H. 6. that it was agreed (e) that guardian in chi- 
valcy thall plead a releaſe made to his tenant, without ſhewing 
it, and that is adjudged as it is there ſaid; and {f) tenant in 
dower ſhall plead a releaſe made to her huſband without ſhew- 
ing it And in 14 H. 8. 4. b. it is agreed by all, that he 
who is (g) privy in eſtate, as feotfee, leſſee for years, &c. 
and he who juſtifies as (%) ſervant to him who is privy, ought 
to ſhew the deed in court which they plead, &c. And (1) in 
debt againſt the heir he ſhall not plead a releaſe made to the 
executor without ſhewing it, for there is privity betwixt them, 
and therewith agrees 13 E. 2. Morftrans des faits 42. And 
there is another maxim in law, that where a man is a ſtranger 
to a deed, and doth neither (4) claim the thing comprited 1n 
the grant, nor any thing out of it, nor doth any thing in the 
right of the grantee as bailiff or ſervant, there he ſhall plcad the 


patent 


part X. Doctor LzverzLD's Caſe. | "= 


patent or deed without ſhewing it. If the (a) tenant pleads (2) Doc. placit. 
a grant of the lord with attornment, he ſhall not ſhew it; and 49-* 
de ſimilibus; but when he who claims the things, or any 
right or intereſt out of them, or juſtifies in right of the gran- 
tee, there he ought to ſhew the firſt grant, as the ſecond 
grantee of the rent- charge ſhall ſhew the firſt grant, and ſo 
ſhall his Bailiff; and the grantee of the rent-charge ſhall not 
plead the releaſe of the diſſeiſee to the diſſeiſor without ſhew- 
ing it; for although he doth not claim the land of which the 
releaſe is made, yet he who has a rent out of land has a right 
in the land, which by releaſe of all his right will be ex- 
tinguiſhed, and therefore he ought to ſhew the deed in ſuch 
cale and therewith agrees (b) 20 H. 7. 6. b. and 14 H. 8. 5. (5) Br. Mon- 
The diſſeiſee ſhall not plead a releaſe to the diſſeiſor, neither ſtrans de faits 
the right in the land, nor of rent iſſuing out of the land, ““ 
without ſhewing it; for where one claims the thing to which a 
releaſe is made, or a right or intereſt out of it, the law makes 
a privity in reſpect of his eſtate or rivht in the land, to ſuch 
mtent that he ſhall not have avail of the deed without ſhewing 
it. Which caſes are ſtronger than the caſe at bar; for in the 
caſe at bar, he claims eſtate and intereſt in the land itſelf 
which is demiſed by the letters patent, and therefore he ought 
to ſhew them. And as to the caſes which have been urged to 


ide contrary, and firſt to (c) Aullin's caſe, there is not any au- cc) Dyer 115. 


thority in the book, that it was either allowed or diſallowed pl. 65, 66. 
by the Court; and the ſaid caſe of (4) Eatbread in 29 Aſſ. p. fuer * 
— f Bs . ; d. 560. b. 
2. There the prior alien made a leaſe for life, which he made Co. Lit, 46. a. 
as prior out of the inheritance of the houſe, and not by force Moor 362. 
of the letters patent, by which but a chattel paſſed. And in en 
the caſe of (e) 28 H. 8. there Fitzherbert, Mountague, and 1 
Knightley held, that the letters patent ought to be ſhewed in Antea 92. a. 
ſuch cafe; & /ic gens contra gentem. | 2 oy ogy 
And as to the ſecond point it was objected, that it was but i Mor trons 
matter of ſorm, and the (/) ſubſtance is the grant of Queen de Faits 163. 
Elia. by her letters patent, which is confeſſed by the plaintiff () Ar 
by his demurrer. And the book in (g) 6 E. 4. 2. a b. was 1 
objected. where Choke holds, that if one be bound upon con- 1 Bulltr, 154. 
dition to perform the covenants in certain indentures; and he boo 35. d. 
pleads performance without ſhewing them in Court, and the (JJ bed ö 
1 D p' 
Paintiff replies, and ſhews a breach, he makes the bar good; 69: 2. 
lor he fays, that of ſuch things which are not material, the (8). Oe FEY, 
replication will make the bar good; by which it was in- . 
ferred, that the ſhewing of the indentures was a thing of 


lorm, and not of matter. And a judgment was cited Mich. 
29 & 30 
” 


x: 


he 


*  - I — — 
q $ les — - . 2 2 of 
rr 


(a) Cr. El, 755 
117, 


(5) Cro. El. 
153 217. 

1 Leon. 300. 
Cro, Jac. 32. 
16, 17 Car. 2. 
cap. 8. 


232, 23 Car. 2. 
cap. 4. 


Hob. 233. 
(5) Cro. El. 117. 


(7) Antea 93. b. 
Co. Lit. 225. b. 
(©) Antea 93.b. 
Co. Lit. 22 5. b. 
Cro. Car. 209, 


442 
Cro, Jac. 317. 


o Co. 19. a. 
Co. Lit. 39. a. 


Dy. 230. pl. 52. 
DoR. pl. 151. 
Perk, ſect. 361. 
10 E. 3. 49. 
Fitz. Dower 112. 
Vet. N. B. 9 b. 
(g) Co. Lit. 
22 5. b. 

5 Co. 75. a. 
Cro. Car. 209, 
442. 

Cro. Jac. 37. 


() Co. Lit, 
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29. & 30 Eliz. in this Court in the Mayor and Commonalty 
of (a) Launceſton's caſe in treſpaſs in Cornwall, the letters 
patent of Queen Elizabeth were pleaded, /c. that Queen Ez. 
zabeth by her letters patent conceſſit, &c. without laying (cur 
(prolat”) upon which the other party demurred generally, and 
the plea adjudged good. But it was reſolved, that it was mar. 
ter (b) of ſubſtance, as appears by the cauſes for which deeds 
ſhall be ſhewed forth. And as to the faid cafe of the Mayor 
and Commonalty of Launceſton, it 1s true, that ſuch judg. 
ment was given upon argument of other points: but in a writ 
(e) of error Mich. 30. & 31 Eliz. upon the ſtatute of 27 Eliz, 
error was aſſigned, that the letters patent were not ſhewed 
forth; and it was reſolved, that for this cauſe the plea was 
inſufficient in ſubſtance ; and therefore it was reſolved by all 
the Juſtices of the Common Pleas, and the Barons of the Ex- 
chequer, that the judgment ſhould be reverſed. And of ſuch 
opinion in the cafe at bar, were all the Judges of the Com- 
mon Pleas and Barons of the Exchequer, and fo the judgment 
given by the Judges of the King's Bench in the cafe at bar 
was aſhrmed. Obſerve well, reader, this caſe adjudged by 
all the Judges of England, and Barons of the Exchequer, 
Nota, reader, as to the ſaid three caſes put in 35 H. 6. /c. of 
the (4) guardian (e) tenant in dower, and tenant by the 
curteſy, they are good law: for as to the ſaid two caſes of 
guardian and tenant in dower, there 1s a difference where a 
particular eſtate or intereſt is gained by the law, and where 
by the act of the party: in the caſe at bar, the intereſt is gain- 
ed by the act of the party, who might provide for himſelf; 
but when the law creates the eſtate, and the deed doth not be- 
long to him, nor ever was in his power, then he ſhall not 
ſhew it, as in the ſaid caſe of guardian in chivalry; and 
therewith agrees 20 E. 3. Darrein Preſentment 13. 33 E. 3. 
Gard. 162. And therefore the guardian, in chivalry in a 
writ of dower brought againſt him, ſhall not plead (/) de- 
tainment of charters, becauſe they do not belong to him, but 
to the heir, as it is held in 10 E. 36 49, &c. The ſame hv 
of tenant in dower, as it is held in 5 E. 3. Hors de ſon Fee 2. 
3 H. 6. 21. a. 7 H. 6. 1. a. 7 H. 5. 5. a. Vide 11 H. 4. 83. 
a. 14 H. 8. And fo of (g) tenant by ſtatute-merchant, 
ſtaple, elegit, &c. for they come to the poſſeſſion by ex: 
ecution of law, and againſt the will of the terre-te- 
nant who has the deed ; for, judicium redditur in mi 
tum: and therewith agrees (20) 24 H. 7. 6. a. b. hut 
(h) the tenant by the curteſy ought to ſhew the releaſe 


made to his wife; for although his eſtate be 2 
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by law, yet the deed belongs to him, and he had it in his (h Dod. pia. 
wer, becauſe the deed was made to his wife, and he may 116. 
detain it during bis life. Vide 14 H. 8. 4, 5. Note, reader, cis. b. 
when a plea amounts to the (a) general iſſue, and the plain- Cro. El. 146, 7 
iffdemurs upon it, if the defendant will not plead the gene- 147, 433, 485- 
ral iſſue, but join in demurrer, the Court ſhall adjudge againſt ] N - | 
him at the common law upon the general demurrer, and af- Dog. & Sed. 
ter the ſaid act of (5) 27 Eliz. upon ſuch ſpecial cauſe ſhewed 258. b. 
2s was in the caſe at bar. And by theſe reaſons and differ- re 303- b. 
ences you will the better underſtand your books; and the 21. 33 
books, which prima facie to ſome ſeem to diſagree, are well Winch. 19. 
reconciled, | ' Cro, Jac. 165. 


Antea 88. b. 
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Part X. 


Ferre EDWARD SEYMOR's Cafe 


Mich. 10 Fac. 1. In B. R. 


Warranty. ETWEEN William Heywood, Gent. plaintiff in Ejec 
+ Boll. os. tione firme in the King's Bench, and Samuel Smith de- 
Ink. Cent. 51. fendant, upon a demiſe made by Edward Seymor, Eſquire, 
— Nr 58. g Martii anno 4 Jac. of a houſe within the pariſh of St. Anne 
. nfra præcinctum Black-friars, in warda de Farringdon infra L- 
Rep.Q. A,20, don, for three years, &c. and that the defendant had ejected 


I” him, &c. The defendant pleaded not guilty; and upon this 
( — 214. i iſſue a ſpecial verdict was given to this effect Sir Thoma 
| Cheyny, Knight, was ſeiſed of the ſaid meſſuage in fe“, and 
1 6 Decemb” anno 1 Eliz. by his will in writing deviſed th: faid 
| meſſuage to Henry Cheyny his ſon, (afterwards Lord Chey- 
| ny) and to the heirs of his body; the remainder to John 


Cheyny, and to the heirs males of his body ; the remainder 
to the next heirs males of the ſaid Thomas Cheyny, and to the 
heirs male of their bodies; the remainder to the next heirs of 
the ſaid Sir Thomas for ever; and afterwards the ſaid Sir Tho- 
mas Cheyny died ſeiſed: after whoſe death the ſaid Henry his 
ſon entered into the ſaid meſſuage, and was thereof ſeiſed in 
tail, with the remainders over in tail, the reverſion in ſee to 
him and his heirs, and 18 Decemb' anno 22 Eliz. by an in- 
denture enrolled in the Chancery within fix months, for a 
certain ſum of money bargained and ſold the ſaid mel- 
ſuage to William Higham, Gentleman and his heirs, by 
force whereof he entered and was thereof ſeiſed accord- 
ingly, and afterwards the faid Henry Cheyny, /c. Of 
Mich. 22 Eliz. levied a fine with proclamations of the faid 
meſſuage to the fac WIT Higham and his heirs, with 
| | gener 
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-neral warranty to him and his heirs againſt all men. Wil. 
liam Higham 19 Decemb” anno 23 Eliz. of the ſaid meſſuage 
enſcoſfed Edw. Stanhope, Eſq. in fee, who 30 Jan. anno 26 
El. enfeoffed Henry Ld. Sey mor in fee, who, ult. Od“ anno 26 
Fliz, of the ſaid meſſuage enfeoffed Edward Lord Seymor in 
fee; and that the ſaid John Cheyny in remainder had iflue Tho. 
Cheyny, and died; and afterwards the ſaid Henry then Lord 
Cheyny died anne 29 Eliz. without iflue ; and that the ſaid 
Tho. Cheyny was couſin and heir to the ſaid Henry Lord 
Cheyny, and the faid Tho. Cheyny 16 Novemb* anno 31 Eliz. 
entered into the ſaid meſſuage, claiming the ſaid mefluage 
force of the ſaid remainder in the ſaid will; and that the faid 
Edward Lord Seymor died, having iſſue the ſaid Edward the 
leſſor of the plaintifF his ſon and heir, who entered into the ſaid 
meſſuage, and made the leaſe to the plaintiff, as in the decla- 
ration is alleged, and that the defendant as ſervant of the ſaid 
Tho. Cheyny, and by his commandment, ejected him, &c. 
Et fi ſuper totam matertam the ſaid defendant /-gitime intravit 
neene, juratores pred” ignorant, et petunt inde adviſamentum cu- 
ric, &c. And this caſe was argued at the bar and at the 
bench in the King's Bench, and therein divers points were re- 
ſolved per totam curiam. 
bargain and fale inrolled, the bargainee had an eſtate (a) de- 
ſcendible to his heirs, determinable upon the death of the te- 
nant in tail, and alſo he had the reverſion in fee expectant 
upon the eſtate in remainder in tail, and that the wife ot ſuch 
bargainee ſhould be (6) endowed. And therewith agrees (c) 
24 E. 3. 28. b. in Caley's cafe ; but ſuch dower ſhall be de- 
terminable by the death of the tenant in tail. J 2. It was 
reſolved, that the fine levied to the bargainee did not make a 
diſcontinuance of the remainder to John Cheyny. becauie it 
dd not touch or diſplace his remainder, and no eſtate of tree- 
bold paſſed by the fine, but the fine with proclamations corro- 
borated the eſtate of the bargaince ; and by the ſtatutes of (e) 
4H. 7. c. 24. and 32 Hl. 8. c. 36. made his eſtate more perdur- 
able; for where it was (having regard to the eſtate tail) deter- 
minable upon the death of the tenant in tail, now it is not de- 


terminable till tenant in tail dies without iſſue, but if the (%) 
ine bad been levied before bargain and fale enrolled, it 


had been a diſcontinuance; as it was reſolved in Hynde's 
Gle in the Fourth Part of my Reports, f. 70. b. but in 
the (g) caſe at bar the fine operated upon the eſtate pre- 
cedent, which paſſed by the bargain and ſale, and is guided 

the precedent eſtate, and no concluſion; for he may 
confeſs and avoid, as in (/) 6 R 2. Eſtoppel 111. © 3 It 
Was objected, that where by the feoftment of the bar- 
gamee the remainder of J. Cheyny was (i) diſplaced and put 
152. Dy. 72. pl. 
pl. 22, 
222. Owen 69, 
2. Jenk. Cent. 


0 


5, $I. 1 Bulſt. 163. 2 Bulſtf. 34. 
4 Co. 91. a, Hynde's caſe. ; 


78. 4. (i) Co. Car. 156, 9 Co, 106. a. Jenk. Cent. 51. 
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(a) r Saund. 26 r. 
Cro, Car. 429. 

3 Keb 499. Cro. 
EI. 805 Moor 
62 5. Cart. 210. 
1 Bulſtr. 165, 

2 Bulſtr. 34. 
Jenk. Cent. 51. 
Antea 45. 

(% Plow. 5 57. b. 
Poſt. 98. A. I, 
Bulſt. 165. Cro. 
Car. 429. 1 Co. 
2 5. b. 2 Co 52. a. 
59. b. 70. a. 77. a. 
79.2. 3 Co. 27. b. 
S4. A b. 4 Co. aa. 
a. 30. b. 64. b. 
66. a. b. 112. a. b. 
6 Co. 34. 3.4 t. a. 
79 a. 7 Co. 37. b. 
8 Co. 27. a. 34. b. 
9 Co. 16. b. 135. 
b. 10 Co. 52. a. 
13 Co. 19. 3 Keb. 
499. Cr. El. 8e 6. 
Cart. 210. Co. 
Lit. 150. a. Lit. 


Jr. That by the deed indented of Rep. 122. 5 E. 3. 


Vouch. 249. 10 
F. 3 26. Br. A 
vowty 159. 

(c) 1 Saund. 261. 
Fitz, Dower 98. 
Cort. 210. 

(d) 1 Bulſtr. 16a, 
163, 164. Co. 
Lit. 332. b. Cro. 
Car. 126, 321. 
Moor 28, 220. 
pl. 359. 9 Co. 
106. a. Poſt 97. a. 
(e) Cu, Lit. 262. 
2. 372. a. b 330. a. 
2 10. 519. 3. 
Inſt, 216, 1 
Leon. 77, 213. 
2 Leon. 53, 157. 
3 Leon. 10,221, 
227. 1 And. 170. 
Poph. 108, 114. 
300. 77. d. 78. b. 
79. a. 86 b. 87. a. 


b. 88. 4. b $9.2. 


90.2. . ON. a. 4. 
Co. 125. b 7 Co. 
32. b. 9 Co. 104. 
b. ICE. a, b. Cro. 
EI. 561. Sav. 85. 
88. Palm. 255. 

Goldl. 171, 172. 
Plowd. 360. b, 

371. b 3 Bulftr, 


3. 133. pl. 2. 186. pl. 68. 215. pl. 32. 224. pl. 28, 254. pl. 104, 256. pl. 9. 270. 
(f) Cro, Gas 218, 321. And. 3 285, 286. 2 And. 161. O. Benl. 13, 14. Hob. 
70. Poph. 49. Cro. El. 917. 2 Inſt. 671, 672. Godb. 218. 1 Leon, ©. 3 Leon. 1, 
Moor 337, 338, 680, 681. 1 Co. 120. b. 
(b) x Bulftr, 164. Cr. EI. 917, 6 R. 2. Eſloppel 211. 2 Co. 74. 
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(a)g Co. 106, a, to a (a) right, ſo as the warranty in the fine deſcended upon 
John Cheyny, who has but a right, and therefore ſhall bar 

| him : it was unanimouſly refolved, per totam curiam, that this 
(+) Jenk, Cent. (5) warranty ſhould not bar the remainder for divers reaſons, 
7 1 Bolftr, 1+ Becauſe every warranty ought to be knit and annexed to 
163, 166. an eſtate, for every warranty (c) has its eſſence by dependency 
& infra, upon an eſtate; and in this caſe at the time of the fine levied 
the warranty was annexed to the fee-ſimple detetminable upon 

the death of the tenant in tail without iſſue, and to the reyer. * 

ſion in fee, but did not extend to the eſtate of John Cheyny 

in the remainder, for that was not then diſplaced or deveſted, 5 

but continued in him, for John Cheyny at the time of the fine k 

levied, and after, was ſeiſed of his remainder. Then if the l 

warranty at the time of the creation of it be annexed to an ef. = 

tate, the conuſee by his feoffment or other act cannot extend 

it farther than it was at the time of its creation; and therefore 

when the eſtate-tail, to which the warranty is annexed, is de- 

termined by the death of the tenant in tail without iſſue, the 

(d) Cart. 240, warranty, which had its eſſence by dependency, is alſo (4) 
determined, for then there 1s no eſtate which will ſupport it: 
and therefore it was agreed, that if a man makes a giſt in 

tail, and warrants the land to him and his heirs, and after- 

wards tenant in tail makes a feoffment in fee, and dies with- 

(e) Co. Lit. out iſſue, the feoffee ſhall not (e) rebut the donor in a Hr. 
7 166. Medon in the reverter, becauſe the eſtate, to which the war- 
3 Co. 63. a. Tanty is annexed, is determined: but it is held in 7 E. 3. 34. 
Vaugh. 38g. & 35. that if a man makes a gift in tail, and warrants the 
4 Co. Lit. land to him, his heirs and aſſigns, and aftewards tenant in 
WJ Baths. 166, tail makes a feoffment in fee and dies, he ſhall rebut the do- 
3 Co. 63. 2. nor by force of the ſaid warranty in a Formedon in the revert- 
Yaugh. 388. , er: and this book is cited by Wilby in (/) 46 E. 3. 4b. 
Plowd. 436. 5 which book is good law, if it be intended of a gift in tail made 
Fitz. Garrantie before the ſtatute De donis conditionalibus, for then the war- 
— Fe m Gar. Tanty was annexed to an eſtate in fee-ſimple, and the donor 
nantie 4. had but a poſſibility of reverter, which might be barred by a 
(g) Co. Lit. collateral warranty. Vide (g) 45 AM, pl. 6. and Plow. Com. 
—__—_ 44 in the Lord Barkley's caſe 234. a. But when a man makes 3 
3. b. * gift in tail with warranty after the ſtatute, this warranty, in 
Fitz. Garr, 68. what manner ſoever it be made, cannot extend to bar the 
my per reverſion in fee; for the eſtate to which the warranty ex- 
Br. Tail v4. tends, is determined by the death of tenant in tail without 
Br. Prerog. 52. ifſue ; and as bath been ſaid, a feoffment or other act done 
* Serch pur le by the donee ſubſequent, ſhall not extend the warranty fur- 
— ED 52. ther than the eſtate-tall, to which the warranty at the time 
(b) 9 Co. 106.a, of the creation of it was annexed. 2. It is a maxim in 
Co, Lit. 3a. b. law, that no (/) warranty ſhall extend to bar any ky a 
a) {ree- 
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him in the remainder or reverſion. 
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(a) freehold or inheritance which is in e in poſſeſſion, re- 


verſion or remainder (and not diſplaced and put to a 1ight) 
before or at the time of the warranty made, although atter- 2 
wards, and at the time of the deſcent of the warranty, the ef. 37738. 


tate of freehold or inheritance be diſplaced and deveſted. 
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(a) C2, Lit, 
327. b, 388. b, 
9 Co. 106, a. 


And therefore if there be father and fon, and the (6) ſon has () Co. Lit, 
a rent-ſervice, rent. charge, or rent-ſeck, or common of paſ- 388. b. 


ture iſſuing out of certain land, and the father releaſes to the 
tenant of the land with warranty and dies, it ſhall not bar 


the ſon, for of the rent or common the ſon was (c) actually (+) co. Lit. 
ſeiſed at the time of the warranty made, and he who is in poſ- 388. b. 


ſeſſion need not put in his claim, either to avoid a fine or col. 


lateral warranty; and in the fame caſe, although the ſon af, 
ter the warranty made was (4) diſſeiſed of the rent or com- 
mon, and afterwards the father dies, that ſhall not bar him, 
becauſe the warranty at the time of the creation of it, did 
not extend to any eſtate of freehold or inheritance in e at the 
time of its creation; but if the ſon be diſſeiſed of the rent or 


(d) Co. Lit. 
388. b. 


(e) 1 Co. 140. a. 
(// 31 AM, 13. 


common, and affirms himſelf to be diſſeiſed by (e) bringing of Br harge 29. 


an aſſiſe, and afterwards the father releaſes with warranty and 
dies, there the collateral warranty ſhall bar the ſon of his rent 
or common, becauſe he had but a bare right at the time of the 
warranty made. Vid 2 31 Af. p. 13. (38.) 22 Al. p. 36. 
41 Aff. p. 6. 33 E. 3. Garranty 74. So if (g) my collateral 


anceſtor releaſes to my tenant for life and dies, it ſhall not 7 


bind me, becauſe the reverſion continues in my perſon ; but 
it my tenant for (/) life be difſeiſed, and my anceftor releaſes 
to the diſſeiſor with warranty, and dies, it ſhall bind me, be- 
cauſe as well the eſtate of the tenant for life, as my rever- 


hon, was deveſted out of me at the time of the warranty 


made, and with this (i) (43.) 45 E. 3. 3. 21. b. & 21 H. 7 
II. a. agree. 

4 It was clearly reſolved, that a warranty cannot (4) en- 
large an eſtate. 22 H. 6. 15. b. 19 H. 6. 73. b. 20 Hf. 6. 73. 
2H. 4. 13. a. 43 E. 3. 17. b. 43 Aſſ. p- 42. Lide 12 Aſſ. p. 
17. 12 E. 4. Tail 3. 21 E. 4. 10. b. 44 E. 3. 10. b. 44 Af. 
Baſſingborn's A ſſiſe. | 

5. It was reſolved, that the feoffment of the conuſee was 
ng diſcontinuance (/) of the remainder of Jo. Cheyny, ſo that 
his entry ſhall be tolled, for none can diſcontinue the remain- 

or reverſion, but he only to whom the land was entailed : 
and therefore if tenant in tail grants tetum /latum ſuum to one, 
and he makes a feoffment in fee, it ſhall not toll the entry of 


6. It 


Eſtate 34. 
Br, "ace 4, 50s 
Br. Extinguiſh- 
. 40. 
(g) Co. Lit. 
381. b. 
(hb) 1 Co. 67. a. 
Roll. 740. 
(i) Statham 
Garranty 3. 
Co. Lit. 333. 
b. 38 ö. b. 


295. b. 
Perk. ſect. 165, 
166. 


1 Bolſt. 164, 166. 
Statham Gar- 
ranty 4 

1 Co. 85. a. 
Fitz. Feoffm. 8. 
Br. Eſtate 18,73. 
Fitz. Annuity 
16. 

Br. Garranty 10. 
(1) Bolſtr. 
163, 164, 165. 
Moar 28, 220. 
pl. 359. 

Cto. Car. 1 56, 
321. 


Cro. Lit. 3 32. b. 


Antea 96. FR 


(a) 1 Bulſtr. 
Co. Lit. 227. a. 


2 Roll. 690. 

60 34 E. 3. 
Fitz. Droit 29. 
(e) 2 Roll. 690. 
Ant. 90. a. b. 
(4) Doct. pl. 85. 
2 Salk, 685. 


1 Falk. 245. 
(e) 1 Nulſt. 167. 
Doct. pl. 18 f. 
Ii Co. 1a0. b. 


(g) Co. Lit. 1. b. 


Y Co. Lit. 18. a. 


2 Leon. 114. 
2 Roll. Rep. 


Vaughan 269. 
2 Roll. 791. 
Plow. 235. 3. 
239. b. 248, 
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6. It was reſclved, that if the (a) collateral warrant 
ſhould bind, that it might be well given in evidence, aud 
found by the jury, although ſome opinions obiter be to the 
contrary in 22 Afl. p. 37. & 7 H. 5. 6.a. Vide 34 E. z. tit, 
(5) Droit 29. For although a collateral warranty (c) gives 
not a right, yet in law it bars and binds a right, and therefore 
may be given in evidence ; and eo potius, becauſe now in (% 
Zjectione firme, and other perſonal actions, it cannot be plead. 
ed by way of bar, 15 E. 4. Entre 42. 20 H. 7. 4. a. 18. , 
12. a. 21 H. 7. 32. a. 3 E. 4. 4. b. 8 E. 4. 19. 21 E. 4. 82. 
b. 22 E. 4. 4. a. b. 3 H. 6. 27. 36. b. 20 H. 6. 44. a b. 3; 

H. 6. Treſpaſs 160. 27 H. 8. 22. b. And that a collateral 
warranty may be given in (e) evidence, and found by the 
jury upon not guilty pleaded in gjectione firme, appears in the 
Firſt Part of my Reports in (/) Chudleigh's caſe. And ac- 
cording to theſe reſolutions in Trin. 9 Fac. Regis, judgment 
was given for the defendant, Whereupon the plaintiff 
brought a writ of error upon the new ſtatute in the Exchequer- 
chamber; where it was reſolved in this very term by all the 

Juſtices of the Common Pleas, and Barons of the Exchequer, 
that the judgment given by the Judges of the King's Bench 
ſhould be affirmed ; and that the warranty did not bind the 
remainder of John Cheyny, for the reaſons and cauſes before 
recited without any great diſhiculty. Nzta, reader, every (g 
eſtate deſcendible to the heir, is either an eſtate of jahei- 
tance, or an eſtate of freehold ; an eſtate of inheritance is ei- 
ther ſee · ſimple or fee · tail; an eſtate of fee-ſimple is either an 
eſtate of inheritance abſolute and indeterminable, as where 
lands are given to a man and his heirs, he has ſuch a pure and 
abſolute eſtate which can never determine; or a fee-{imple 
determinable, and that is in two manners, c. either exprelly 
derived out of an abſolute and pure eſtate in fee ſimple, or 
implicit, and derived out of an eſtate- tail; out of an abſo- 
Jute eſtate in fee alſo in two manners. Firſt, by condition, 
as upon mortgage, and that is called a fee-fimple conditional. 
Secondly, by limitation, as if A. enſeoſfs B. of the manor of 
D to have and to hold to him and his heirs, ſo long as C. has 
heirs of his body, and that is called a fee-ſimple limited and 
qualified; and in both theſe caſes, the whole eſtate in the land 
is in the feoffee; and therefore no (5) remainder or reverlion 
can be expectant upon either of them; implicite and derived 
out of an eſtate-tail, as in the caſe at bar; when tenant in tail 
bargains and ſells the ſaid meſſuage by deed indented and 
enrolled to William Higham and his heirs, and — 
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yies a fine to him and his heirs with proclamations, he has 
in eſtate in fee-fimple, as long as the tenant in tail has heirs 
if his body, derived. out of the eſtate tail; and this is à more 
jnſerior and ſubordinate eſtate in fee ſimple than the other 
two aforeſaid, for upon this a remainder or reverſion may be 


expectant ; and yet in (a) all theſe caſes, he who bas any (e) Dog. pla. 
ſuch eſtate of inheritance may plead that he is ſeiſed of the 287. 


and in his demeſne as of fee without ſhewing the beginning of 
his eſtate, as well when he has a fee - ſimple derived out ot an 
eftate-tail, as a fee-{imple conditional or limited. An eſtate 
of freehold deſcendible, in like manner is either expreſſed or 


Cart. 211. 


implied; expreſſed, as if a man demiſes land to one and his x; ſeg. 739. 
heirs (5) during the life of J 5. or tenant for life grants his (5) 1 Co. 140. b. 


eſtate to (c) one and his heirs; in theſe caſes the leſſee or 
grantee has an eſtate of freehold deſcendible, but no eſtate of 
inheritance, for he ſhall be puniſhed (4) for waſte and he in 
reverſion or remainder ſhall enter for forfeiture, and his heir 
ſhall not have his (e) age; for he in a manner is but a ſpe- 
cial occupant ; nor ſhall he be in reſpect thereof charged as 
heir in an aCtion of debt ; implicite, as where in the caſe at 
bar tenaut in tail bargains and ſells the land to William High- 
am and his heirs, he has an eſtate deſcendible and determin- 
able upon the death of the tenant in tail, and yet he has a 
better eſtate than the other has, for he ſhall not be puniſhed 
for waſte ; or if he makes a feoffment none ſhall enter for the 
forfeiture, and his wife ſhall be (g) endowed determinable 
upon the death of tenant in tail; and yet (Y) you pleaders 
look well to it, that in ſuch caſe you do not begin your plea, 
that the bargainee in ſuch caſe ſuit ſeiſitus in dominico ſuo ut de 
fende, but (i) the ſure way is to picad the ſpecial matter, and 
to aver the lite of the tenant in tail. 3 
And ſo you will the better underſtand your books, /. Litt. 
3 b. cap. Tail, & cap. Garranty, 7 E. 4. 12. 9 E. 4. 20. a. 
15 Ed. 4.8. 2H. 4. 13. 21 H. 7. 4 18 E. 3. 12. 13H. 7. 
10. 18 H. 8 3. b. 11 H. 4. 42. 7 H. 4. 46. 8 H. 4 15. 17 E. 
3.48. 19 E. 3. Account 56. 33 Af. Pla. 17. 27 Af. Pla. 
31. 22 H. 6. 33. 39 E. 3. 25. 22 E. 5. 19. 27 H. 8. 20. 
Vor. V. O o 8 21 Hl. 


Br, Eſtates 80. 
Hob. 323. Velv. 
9. Plow. 556. b. 
1 Bulſt. 135. 

B. N. C. 14. 

3 Keb 487. 
Dyer 253. pl. 99, 
100. 

Co. Lit. 239. a. 
110 b. 

Fit. Account 36. 
Cr. Jac. 282. 

2 Roll. 66. 
Moor 726. 

(e) Co. Lit-41:b4 
(4) Co. Lit. 41. b. 
44. b. 54. 4. 

2 Roll. 826. 

6 Co. 37. b. 

2 Inſt. 301. 
Plowd. 157, 
556. b. = 

le) Dyer 321. 

pl. 22. 

Co. Lit. 239. a. 
1 Anderſ. 21. 

( f) 1 Bulſt.165, 
(e) Ant. 96. as 
3 Co. 84. b. 
Cart. 210. 

() Cart. 209, 
(i) Do&rin, plas 
287. 


(a) Co. Lit. 
489. 8. 

32 E. 2. Gar- 
ranty 7 4+ 


Co. Lit, 28g. a. 
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21 H. 8. itulo Eſtates 28, 50. 8 El. Dy. 253. 24 Ed. 3.28. 
b. 9 Ed. 4. 19. Plowden's Commentaries in Walſingham's 
caſe, 555. 3 
And 1 conceive that in the caſe at bar, the remainder of 
John Cheyny by the feoffment of the conuſee to Edward 
tanhope and his heirs was not diſplaced, nor put to a right; 
for the conuſee had a fee ſimple determinable upon the death 
of Henry Lord Cheyny without iſſue of his body, and when 
he made the feoffment his determinable fee-ſimple in poſſeſ. 
ſion, and his abſolute fee- ſimple expectant upon the eſtate. 
tail of John Cheyny in the remainder ſhall paſs, and ſhall 
not deveſt the remainder of John Cheyny : for the feoffment 
which in himſelf is not tortious, cannot be tortious to another, 
But where tenant for life, or tenant in tail makes a feoffment, 
the feoffment in itſelf is tortious ; for tenant for life or in tail 
cannot give in fee, and therefore the feoffment itſelf is tor- 
tious: and in caſe of an eſtate tail is tortious as to his iſſues: 
but when he who has a fee-fimple, although it be determin: 
able, makes a feorfment in fee: he who has the fee-fimple, 
gives a fee- ſimple, and thereby he doth no wrong to his heirs, 
and by conſequence no wrong to him in the remainder. 
Allo the eſtate-tail by the ſaid fine is utterly barred, and 2 
new eſtate in fee- ſimple created. | | 
Nota alſo, reader, there are ſome titles to which a (a) 
warranty doth not extend, as the title in caſe of diſcharge, 
condition upon mortgage, &c. mortmain, conſent to raviſher, 
and the like, becauſe for theſe no action lies, in which there 
can be voucher or rebutter, neither can a deſcent toll the 
entry in ſuch caſes; and they continue in ſuch plight and 
poſſeſſion as they were by their originial creation; and they by 
no act can be diſplaced or deveſted out of their original eſſencr. 
Vide 34 E. 3. Garranty 72. A collateral warranty ſhall nc: 
bar a title of dower, for that continues the eſſence according 
to the original creation: and yet for that an action is 
given; and therefore there is a difference between a col 


lateral warranty, and a fine levied, and five years 2 
X 


* Q. Il inſtead of the word diſcharge it ſhould not be excbange. 


Part X.  FEpwarD SeyMoR's Caſe, 99 


for upon a fine and five years paſſed all the ſaid titles are 
hound ; and the title of (a) dower alſo, if an action be not () Cro. Jac. 


brought within the time preſcribed by the ſtatute, vide Plow. 333: Fug 

Com. 373 2+ ; Co Lit. 326. a. 
* 6 E. 2. 

Dower 145. 19 E. 2. Dower 165. Cr. Car. 201. 9 Co. 140. b 8 Co. 92. b. Dyer 72. pl. 3. 224. 

pl. 23. 2 Co 93-4. 10 Co 49. b. 1 Roll Rep. 160. 3 Inſt. 216. Moor 53 72 Roll, Rep, 

59, 499, Golcih. 184. 3 Leon, 50, 221, Palm. 225. f | | 
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Mich. 10 Jacobi r. 


Sheriffs, &c. | 

1 Lev. 284. N this term it was moved at the bar in the caſe of one 
92 r Beawfage, if the Sheriff who has a Fięri factas may take a 
Cro Car. 361, bond of the defendant to pay the money into Court at the re- 


Hob. 13. turn of the writ; and the doubt which was conceived upon i 
Cro. El. 66, 76, e 


178, 190, 199, was upon the general words of the act of (a) 23 H. 6. cap. 
200, 271, 800, 10. And if any of the ſaid Sheriffs, or other officers, or mi- 
Dy. 25. pl. 157. miſters aforeſaid, take any obligation in other form, by colour 
1 4 — of their offices, that it be void, and ſuch bond to pay the 
3 

| 


32, 33 364." money into Court, &c. 1s in other form than the ſtatute pre- 
P «BY: 1 ſcribes. But upon conſideration of all the parts of the ſaid 
> Boltz. 5 act, it was reſolved, that ſuch bond was not made void by the 
213. ſaid act, and therefore coherentia proviſionum adtus pred” eſt 


37 H. 6. 1. a. obſervanda, Firſt, (as to this matter) it is enacted, that She- 


Br. Obliga. 37 riffs, &c. ſhall let out of priſon all perſons arreſted by them, 
Plowd. 6z. ö. OF in their ward by force of any writ, bill, or warrant, in 


63. a. 65.2. any action perſonal, or ſor cauſe of indiftment of treſpals, 
= Sheriffs upon reaſonable ſurety of ſufficient perſons baving ſufficient 


1 Leon. 132, Within the counties where ſuch perſons are ſo let to bail, to 
2 Leon. 78,107, keep their days, &c, (except perſons in execution by Capras ut- 


1 208, bas, Excom” cap”, ſurety of peace, and perſons committed by 
228, the ſpecial command of any Juſtice, and vagrants) The ſe— 


1 Roll. Rep. 40, cond clauſe is, that no Sheriffs, &c, ſhall take, or cauſe to be ta- 
2 a . ken or made any obligation tor an cauſe aforeſaid, or by colour of 
Savil. 81. | their 
Latch 23, 54» 

56, 143+ O. Pendl. 110. 1 Jones 65. Hutt. 70. 3 Inſt. 194. 1 Roll. 5479, Moor 247. Owen 
90. Godb. 136. Goldſb. 54, 66, Cro. Car. 287, 309, 448. 1 Keb. 391. Noy. 33, 76, 17% 


173- 3 Keb. 191. 1 Andexli, 267. 2 Ancgfl, 123. 1 Sand. 161, 162. Poph. 165, Het. 259 
175. F. N. B. 251. b. | 
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their office, but (a) only to themſelves, of any perſon nor () Plowd. 68. b. 


perſon which ſhall be in their ward by the courſe of the 


by an 
7 Lo by the name of their office, and upon condition 


law, 


written, that the priſoners appear at the day contained in the 


faid writs, bills, or warrants, and in ſuch places as the ſaid 
writs, bills, or warrants require. (Then comes the ſaid 
clauſe:) and if any of the ſaid Sheriffs, &c. take any obliga- 
tion in other form by colour of their offices, that it ſhall be 
void. So that the firſt branch contains the clauſe of the pre- 
cept and commandment to Sheriffs, that they ſhall let priſon- 
ers to bail, who were arreſted in perſonal actions, &c. which 
the Sheriff could not do before this act, as appears by (5) 22 
H. 6. 46. a. b. 19 H. 6. 43. a. 21 E. 4. 77. b. F. N. B. (25.) 
251. a. b. The ſecond branch contains the form of the bond 
by which he ſhall be let to bail: the third, the penalty, if the 
Sheriff do not obſerve the form preſcribed by the ſtatute, ſo 
that upon the coherence and dependency of the branches, the 
later words, although they are general, ſhall extend only to 
the precedent branch, /c. of bonds taken of thoſe who are in 
their ward. And according to this reſolution it hath been ad- 
judged in this Court Trin. 34 E. ret. 1656. in debt by Daw- 
ſon Sheriff of B. againit Burman upon a bond, the defendant 
pleaded the ſtatute of 23 H. 6. and ſhewed that one K. re- 
covered debt and damages againſt him, and ſued out a writ 
of Fieri facias againſt him directed to the Sheriff of B. and 
that he made the bond to the plaintiff for the execution, and 
that the bond was void by the ſaid act; upon which the plain- 
tiff demurred. And it was reſolved, fitſt, that the faid (c) 
bond was not within the faid ſtatute becavſe the ſtatute ex- 
tends only to ſuch bonds, which any in his ward makes to 
him. Secondly, that the bond was not void by the common 
law; whereupon the plaintiff had, judgment. And the like 
judgment was given in this Court, Mich. 28 & 29 Eliz rot. 
1502. inter Burwey and Ket upon bond taken by the Sheriff 


(b) F. N. ;. 
251. b. | 
Br. Mainor-437, 
Plowd. 67. a. 


(e) Ander. 267. 


pro ſolut ione pecuniæ debiiz dominæ Reg inæ, upon an extent out 


of the Exchequer. Nota, reader, where it is ſaid in the laſt 
clauſe of the act, that if any of the ſaid Sheriffs, or other offi- 
cers, or miniſters aforeſaid, take any obligation in other form 
by colour cf their offices, that it thall be void. It is to be 
known that there are two manner of forms, /c. forma ver ba- 
lis, & forma legalis ; forma verbalis ſtands upon the letters 
and ſyllables of the act; forma legalis is forma eſſentialis, and 
ſtands upon the ſubſtance of the thing to be done, and upon 
the ſenſe of the ſtatute, quia notitia ramorum hujus fla- 
tut! nen in ſermonum feliis fed in rationis radice paſita eft. 
And (4) according to this diſtinction hath this branch 
of this act been expounied ; and therefore in 37 H. 6 
I. a. b. If the ce) Sheriff takes a fingle bond of one in 


his ward, who was bailable, it is void, for this bond wants Fiz. Ob 


O O0 3 


(4) Cr. Fat 236, 
(e) Plowd. 64a. 
67. b 


7. D. 
Br. Det. 116. 
Dy. 119. pl. 84. 
Br. Obligat. 3. 
ad. 4+ 
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the eſſential form preſcribed by the ſtatute, for the condition 
preſcribed there is wanting, which is part of the ſubſtance; 


(% Plow. 64. a, fo there (a) Moile faid, if the Sheriff had let one to bail, 


7 H, 6. 2. b, 
itz. Obligation 


(3) Yelv. 197. 
2 Bulſt. 213. 


Godb. 250, 251. not bailable) is againſt law, and void by the common law: 
Plowd. 64. b. 
&7. b. 68. b. 


(c) Dyer 324. 


2 Keb. 423. 
(4) Plow, 68, a. 


7 E. 4. 5. b. 
Fitz. Det. 20. 


Br. Non eſt fac- made to the Sheriff himſelf, and that is part of the effential 
3 Co. 59. b. 
yer 120. pl. 8. 


(e) Plow, 68. b. 
(f) 1 Sid. 383. 


See Lucas 327. in other form (touching the ſubſtance of the matter) than is 


(5) Cro. Eke. 
os $08, 52. took but one (5) ſurety, and the ſtatute preſcribes reaſonable 


which is excepted in the ſtatute and is not bai able, and had 
taken a fingle bond, that it ſhould be void, 9 alii ju/litiartii 
conceſſerunt ; for by the exception it appears that it was not 
the intent of the ſtatute that they ſhould be let to bail, and 
fo the bond is taken in other form than the ſtatute intended. 
And I conceive that as well in the ſame cafe of 37 H. 6. a8 
in the principal cafe of Dive and Maningham Plow. Com. 67. 
The bond which hath condition to (5) ſave the Sheriff, &c. 
harmlefs (when the Sheriff againſt law lets one to bail who is 


and herewith agrees William Wiſeham's caſe, 15 El. Dy. (c) 
324. And in (4) 7 E. 4. one was in cuſtody of the Sheriff 
by force of a Capias directed to him upon an indictment of 
treſpaſs and the party made a bond to another (by the nomina- 
tion of the Sheriff) upon ſuch condition as the ſtatute pre- 
ſcribes for the ſurety of the Sheriff; and there it is held that 
the bond is void, becauſe the act preſcribes the bond to be 


form. So if the Sheriff adds to the condition that he ſhall be 
(e) kept without damage againſt the King and plaintiff, &c, 
that ſhall make the whole condition void for the reaſon aſore- 
faid. So if the Sheriff or gaoler takes a bond of a priſoner, 
with condition to be a true priſoner, or to pay for his (g) meat 
and drink: ſo if the Sheriff adds another thing to the matter 
preſcribed by the ſtatute as to pay ſo much money for an horſe, 
&c. this addition makes the whole bond void, for it is taken 


preſcribed by the ſtatute. And with all this agrees Plow. 
Com. in Dive and Manningham's caſe, 67, 68, 69. But in 
Paſch. 27 El. in the King's Bench, in an action of debt 
brought by Sir William Drury, late Sheriff of the county of 
Suffolk, upon a bond of 201. againſt A. B. who demanded 
oyer of the bond, by which it appears that the defendant was 
only bound in it, and of the condition which was that one 
More whom the ſaid Sheriff had arreſted by the force of a La- 
titat out of the King's Bench ſhould appear in perſon at the 
day contained in the writ, &c. and pleaded the ſtatute of 23 
H.6. And that the faid bond was taken in other form, than 
the ſaid act preſcribed, & c. upon which the plaintiff demur- 
red in law; and it was objected that there were three va- 
riances from the form preſcribed by the ſtatute, /c one in the 
bond, and two in the condition; in the bond, becauſe plaintiff 


ſurety of ſufficient perſons (in the plural number) having 
ſufficient within the counties where ſuch perſons are ſo let to 
bail, in which caſe there ought to be two ſureties at * 

an 
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and here is but one ſurety, and the (a) plural number cannot (4) por. 102. b. 

de ſatisfied with the ſingular; and ſo againſt the words of the 103. a. 

act, for the more and the more able the ſureties are, they Plowd. 69. 2, 

will the rather cauſe him who is bailed to appear, and there- 

by juſtice will proceed with more expedition, and ſo againſt 

the intention of the ſtatute. And with all this agrees the opi- 

nion of Montague, Chief Juſtice of the Common Pleas in (b) (5) Plowd: 69.a 
i . g . * as 

Dive and Manningham's caſe. Alſo in the condition, firſt, * 

the words are, that the priſoner ſhall appear in (c) perſon, (1 cr. Elis. 

where the words of the ſtatute are, “ ſhall appear” generally 672, 776, 800. 

(without theſe words in perſon.) 2. That he ſhall appear at We. 33 5+ 

the day, &c. ad reſpondendum ; whereas theſe words, ad re- dn 4 

ſponend”, are more than the ſtatute preſcribes, and ſo likewiſe Goldſb. 54, 66. 

for two reaſons the condition varies from the form preſcribed — Soy 8 

by the ſtatute, and by conſequence the bond void, as in the * 835 

ſaid caſes of (4) 37 H. 6. 7 E. 4. and Dive and Manning- (4)37 H 6. 1. a. b. 

ham's caſe. But it was reſolved by Sir Chriſtopher Wray, Sir * 8 2 9 

Thomas Gawdy, and the whole Court of King's Bench, that 

the ſaid bond was not made void by the ſaid act. For as to 

the firſt, the words, © upon reaſonable ſurety of ſuſſicient 

« perſons,” are added for the ſurety of the Sheriff; and there- 

fore if he will take but (e) one ſurety, it is at his peril, for (0 Cr. El 624, 

he ſhall be amerced if the defendant doth not appear, and . 

therefore the flatute doth not make the bond void in ſuch Cr. Car. 446. 

caſe; for the ſaid branch which preſcribes the form, requires Plow: 69. a. 

that the bond ſhall be made to the Sheriff himſelf, &c. by A4 d. 

name of his office, and that the priſoners appear, in which 

clauſe no mention is made of the ſurcties ; ſo that the intent 

of the act was, that foraſmuch as it was at the Sheriff's peril, 

to leave it to his (/) diſcretion to take one or more for his in- (Y Cro. El. 

demnity, and peradventure it will be better for him ſome- 624, 59%. 

times to take one who is ſufficient, than two others; and al- 

though the ſurety or ſureties have not ſufficient within the 

ſame county, as the itatute mentions, yet the bond was good 

enough, for thoſe words of the act, as to this point, are more 

for counſel or direction of the Sheriff than for precept or con- 

ſtraint to him, and that for the ſafety of the Sheriff: for if the 

defendant cannot find two ſufficient ſureties, having ſufficient 

within the ſame county, the Sheriff is not bound to let him to e 99·5 

bail. And this reſolution agrees with the old rule, /c. quilibet : Inſt. 183. 302 

potefl renunciare juri pro fe introduct. As to the ſaid two addi- 3 Keb. 146. 

ditions to the condition of the ſaid bond, more than is in the Cart. 19, 21, 

ſtatute. It was reſolved, it is true, there is a verbal differ- ig ve SOR 

ence from the form preſcribed by the ſtatute, but none in Stamf. Cor. 

ſubſtance and effect; for he who is io bailed ought to ap- 4 


"5 EE 
. 3 dh 7 5) 8 Co. 58. b. 
pear in perſon, for ſo much is implied in this word of the act 95 F of 


(appear, ) and therefore at the common law when any te- 2 loſt. 249. 

nant or defendant was commanded to (+) appear in any court, F- N B 25. C. 

he ought before the ſtatute thereof made, in all caſes to have 
904 appeared 


Cawley 164» 


2 Lev. 123, 180. 
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(% F. x. B. 25. C. 


(5) 5 Co. 4 b. 
2 Bulftr. 53. 


pl. 29. 
Cr. ; 3 286. 


(d) Cr. El. 66, 


(e) 2 Roll. Rep. 
201. Noy 76. 
O. Bendl. 100. 
Het. 175. 

2 Bulſtt. 213. 
Yelv. 197. 
Godb. 250, 251. 
Cr. El. 178, 190, 
200, 230, 271. 
1 Leon. 132. 
Owen 97. 98, 

3 Leon, 227, 
228. 

1 Roll. 16. 


(/) 3 Indi. 149 


have a benign and favourable interpretation, in hits enim qua 


BzawrFraAcz's Caſe, Part Y; 


appeared in proper perſon ; and therewith agrees (2) F. N. B. 
25. and the books before cited, fo for the ſame reaſon the 
other addition 1s not material, for he who ought to appear, 
ought to appear ed reſpondend”, & (/) parum differunt que re 
concordant. Et eft ipſor' legiſlator” tanquam viva vox, rebus & 
non verbis legem impanimus. Vide 21 Eliz. Dyer (c) 364. there 
the condition was in the conjunctive, appear and anſwer, in 
the copulative, and 5 the bond good. Trin. 27 Eliz. in the 
King's Bench inter Danby and Hethcote, in a writ of error 
upon a judgment given in the Marſhaifea, it was reſolved, 
that if a Sheriff or Gaoler for the eaſe and enlargement of any 
who is in his ward, takes a promiſe to ſave him harmleſs, that 
although the ſtatute ſpeaks only of an obligation with condi- 
tion, yet it is in equal miſchief. * (4) And Wray Chief Juſ. 
tice ſaid, that the ſtatute would ſerve for little or no purpoſe, 
if promiſes ſhould not be taken within the ſtatute. And the 
faid later clauſe is general, /c. and if the Sheriff takes any ob- 
ligation in other form, that it ſhall be void, within the equity 
of which words (any obligation) an (e) Aſump/it is taken; 
for as it is ſaid in the ancient verſes 3 


Verba ligant hamines, taurorum cornua funes, 
Cor uu los capitur, voce ligatur homo, 


Quando verba flatuti ſunt ſpecialia, ratio autem generalit, gene- 
raliter ſlatutum ęſi inteiligend'. And it appears by the pre- 
amble, that the flatute was made to avoid perjury, ( ex- 
tortion, and oppreſſion, three moſt horrible and odious fins, 
and therefore for the ſuppreſſing of them, and for the ad- 
vancement of truth and juſtice, the words of the act ſhall 


ſunt favorabilid anime, quamvis ſunt dammoſa rebus, fiat ali- 


{s) Co. Lit. 
208. b. 


{5) 3 Inft. 149. 


guando extenti» flatuti. And the extortion and oppreſſion 
which is done to priſoners is the moſt odious, becauſe it is 
ſevire in dolentes, & addere afflietionem affliczis. And it is 
true, that before this ſtatute, the Sheriffs, Gaolers, &c. 
lometimes for caſe or enlargement, and ſometimes by op- 
preſſion and dures, would extort from the priſoners by colour 


of their oflices divers ſums of money and other profits, and 


ſo by ſuch pillage and extortion they were enriched, and 
the priſoners impoveriſhed, and the proceedings of juſlice 
delayed. And it is well faid in Dive and Manninghant's 
caſe, 68. a. that (g) extortion is no other than robbery, 
but is more odious than robbery; for robbery is appa- 
rent, and hath alw:ys the appearance of vice, but extor- 
tion carries a viſage of truth, and is more difficult to be 


tried or diſcerned ; and is likewiſe oftentimes () accom- 


nied with the damuable and damned ſin of perjury, in 
ach of the oath which the officer takes when he 15 


: 


admitted to his office, and therefore it is the more odious. 


(2 Ex» 


debrtun 
ſenis. 

þ Alſo 
priſon« 
againf 


part X. BRERAWFPAOERE“s Caſe, 102 
(a) Extortio «ft crimen, quando quis colore officii extorquet quod non (a) Hutt, 53- | 
e debitum, vel quod eft ſupra debitum, vel ante tempus quod efl ry = 368, b, 
debitum 3 and it is called crimen expilationis, and crimen concuſ- 8 hag” = 


ſcenis. Palm. 190. 


Alſo it was ſaid, that the faid- Aſe did not bind the Py* 355: 
ule tne 


priſoner at the common law, beca conſideration was dove 26G, 
againſt law. ide 19 Elis. Dyer, (5) Onley's caſe. 1 Leon. 19,1794 
| t Bulſtr. a 30. 


ALFRIN 


Tales, &c, 

Cr. Jac, 316, 

Jenk. Cent.288. 
Blackſ. ch, 23. 


ol, 364, 365. 


F. N. B. 189. H. 


Part X. 


[ 


ALFRID DENBAWD' Ck. 


Mich. 10 Jac. 1. in B, R. 


A LFRID DENBAWD, alias Burnard, brought a writ 
of error in the Exchequer-chamher againſt Peter Wood- 

ley, Hil. 9 Fac. Reg. Rot. 1151. in the King's Bench. And 
the caſe was, that Peter Woodley brought treſpaſs againſt the 
ſaid Alfrid and one Thomas D. 2 uare e. fregit, at Ajſh- 
barton in the county of Devon. The defendant pleaded not 
guilty, and at. the aſſiſes in the country Alfrid was found 
guilty, and the plaintiff had judgment againſt the ſaid Alfrid. 
Whereupon the ſaid Alfrid brought a writ of error, and the 
error which was aſſigned, was, becauſe one of the jurors of 
the principal panel appeared only at the aſſiſes, upon which 


at the prayer of the plaintiff a panel of Tales de circumftantibus 
was returned by the Sheriff in this form : the title was No 


mina decem talium, &c. and under it he returned 11 jurors. And 
it was argued, that this judgm. was erroneous for two reaſons. 
I. Becauſe but one of the principal panel appeared only, and 
two at leaſt ought to appear. 2. That inaſmuch as he entitled 
the panel of the Tales, nomina decem talium, he could not re- 
turn eleven. As to the firſt, the award of the ſaid Tales ought 
to be warranted by the ſtatute of 35 H. 8. cap. 6. for at the 
common law the Juſtices of Ni prius could not grant any 
Tales; and it was objected, that the award of the Tales in 
the caſe at bar, was not warranted by the ſaid act; for 
the words of the act are, . And that the Juſtices ſhall and 
© may proceed to the trial of every ſuch ifſue, with thoſe 
6 perſons that were before impanelled and returned, and 
% with thoſe newly added, &c.” So that theſe words theſe 
perſons, 'being in the plural number, cannot be . 
N | wit 


part K. Atratp DENBAwp's Caſe, 104 


with one (a) ſingular perſon ; as upon the ſtat. of (5) Weſt. 2. (a) Dyer 245. 
c. 11. Cum dom. c. dederit eis auditores compoti, c. if one ac- 2 64. 
counts before (c) one Auditor, in debt for the arrearages upon Fieed. a93-þ. 
ſuch account, he ſhall wage his law, as it is held in 20 H. 6. (% 2 laſt. 359, 
41. b. and the reaſon there given is, becauſe the ſtat. ſpeaks of 380. 1 a 
account before Auditors. Jide (d) 5 H. 4. c. 8. 11H. 4. 56. b. 8 Lie. * 
8 H. 6. 15. b. 20 H. 6. 17. a. 14 Hf. 6. 24. b. 20 H. 6. 41. 20 fl. 6. 16. b. 
(45.)b. 22 H. 6. 35. a. vide 49 E. 3. 2. b. & 43 E. 3. 11. (31.) fee 
b. Nota reader, there is not any act of Parliament which by , Kl. S0. 
expreſs words takes away the wager of law in an action of 4 Hl. 6. 25. b. 
debt upon arrearages of account, but at the common law the (4) s H. 4. c. 8. 
defendant ſhall have his law in an action of debt brought upon 
arrearages of account, whether the account be before one Au- 
ditor, or many, as appears in 38 H. 6. 6. a. but the reaſon why 
the defendant ſhall not wage his law when the account is made 
before Auditors, is upon the ſtat of Weſt. 2. c. 11. for now 
this ſtat. has made the Auditors Judges of record, becauſe 
they have power thereby to commit the defendant to priſon, 
which none can do unleſs they be Judges of (e) record ; and (+) 2 Inft. 380. 
with this reaſon, /c. that they are Judges of record agree (f,) 8 Co. 120. a. 
2 H. 6. 41. & 10 H. 6. 24. b. 25. a. and for this reaſon he (//) 20H. 6.4. b. 
was ouſted of the law by all the olliees in ſuch caſes, but if 
the account be before one Auditor only, it is out of the ſtat, 
for he cannot commit the defendant to priſon, and therefore 
remains at common Jaw. So the lord who is found in ſur- 
pluſage, the ſtat. is made againſt the accountant only, and the 
lord cannot be committed to priſon, and therefore he alſo re- 
mains at the common law, as it is adjudged in 14 H. 6. 24. 
b. Vide 10 H. 6. 25. a. 38 H. 6. 6. a. 20 H. 6.41. b. And 
it appears by the judgment of the whole Parliament in (g) 5 (%% Dyer 145. 
H. 4. c. 8. that in an action of debt upon arrearages of ac- pl. 63. 
count before (0) Auditors, that the defendant ſhall not wage (% Co. Lit. 
his law, but there remedy is given by examination, to diſcern f. 280. 
if the matter lie in account, and if not, then to allow the de- 2 Roll. 106. 
tendant his law ; and therefore the books in (7) 43 E. 3. and (50 43 E. z. 1. b. 
40 E. 3. are ill reported. And moreover the counſel with the 49 E. 3: 2. b. 
plaintiff in the writ of error, cited the caſe of 22 H. 6. 47. b. PJ. 245. Pl. 6. 
where the cuſtom of foreign attachment being alledged againſt 
perſons in the plural number, ſhall not be ſatisfied with one; 
and the caſe of re · diſſeiſin, where the ſtat. of Merton cap. 3. (% Plow, 393.4. 
ſaith, (&) Aſumptis tecum cuſtsdibus placito: corone dom” Regi; 23. Af. pl. 7. 
this plural number ſhall not be ſatisſied with one, if there are 3 * 
more than one: and with that agrees 27 Aff. p. 7. 50 E. 3. Raſtal Rediff, 
17. a. b. 39 H. 6. 42. a. So in grants made by corporations, (/) Fitz. Forger 
the plural number ſuall not be ſatisfied with one, as appears in R. Amend.“ 
the caſe of the Cooks of London in Plow. Com. So in writs. 15. : 
if the wiit be that the defendant alſo fabricavit (I) di- Br. Count 22. 
verja fualſa fafa, he cannot declare upon one only, 35 H. ey 1. 
6. 37. b. Jide 7 E. 4. 31. a. 20 H. 6. 45, &c. But it was (n) Ct. [ac.316, 


reſolved, that in caie when but (n) one of the princi- 2 Koll. Rep. 
12180. 211. 
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ex 245. 


(e) Dyer 338. 
Pl. 42. | 
(4) Dyer 367. 
pl. 24. 


. IM | >, 

PO ALrriD DENBAWPD's Caſe, Part X. the la 
pal panel appears, the ſtatute gives authority to Juſtices of & 36 Fl 
Niſi prius to award Tales de circumſlantibus for it is enacted brought 
by the ſaid ſtatute, © For the more ſpeedy trial of ifſies to he WY int! 
tried by twelve men hereafter to be had, that in every writ and faid 
of Habeas corpora or Diſtringas with a Nifi prius, where a letat 
« full jury ſhall not appear before the Juſtices of aſſiſe or NMI London 
« prius, or elſe after an appearance of a full jury, by chal. paintiff 
© lenge of either of the parties the jury is like to remain un- and it V 
% taken for default of jurors; that then the ſame Juſtices, record \ 
«© upon requeſt made by the party, plaintiff, or demandant gd regu! 
& ſhall have authority by force of this act to command the de novo 
& Sheriff, or other miniſter or miniſters to whom the making Y n 

7 


«« of the ſaid return ſhall appertain, to name and appoint, as 


« often as need ſhall require, ſo many of ſuch able perſons mult ' 


„ of the ſaid county then preſent, &c. as ſhall make up a impanel 
* full jury.” By which words without queſtion, although plaintif 
one only appears, the court may award Tales de 11, 'Then 0 at 
comes the clauſe which has been mentioned before, which Jonny; 
doth not reſtrain the generality of the firſt words. And the of NI 


The T 
and th 
the Pl: 
act are 
( unt 
defaul 
caſe te 
the ac 
be ret 
neuhi 
ſaith, 


caſes put before, which give authority in the nature of a com- 
miſſion, as in the caſe of Auditors of the account, (a) re«diſ- 
ſeifin, &c. are not to be reſembled to this caſe upon the aid 
aCt of 35 H. 8. which is made for more ſpeedy trials, which 
always, and all other ſtatutes of like nature, ſhall be taken 
benignly and favourably in furtherance and advancement of 
expedition in juſtice ; and it is as great miſchief and delay of 
Juſtice when one only, as when two or more appear, and 
and therefore if the body of the act had been in the plural 
number, yet it ſhould be conſtrued to extend to the caſe, when 
one only of the-principal panel appears : and' therewith agrees 
the opinion of the court of Common Pleas in Mich. & 8 
Eliz. (b) Dy. 245. in the ſame point, /c. that the Juſtices of 
Aſſiſe and Ni prius have power to award Tales when one juror 
only appears; for there it is ſaid, ſo was the intention of the 
makers of the ſtatute, and there Brown held, if two of the 


principal pane] appear, and at the prayer of the plaintiff 12 3 
de circumſlantibus are returned, and then the two principal are Ai 
drawn forth by challenge; now the trial ſhall be all by the x en 
twelve de circumantibus : but the Lord Dyer makes a quere of, * 
that: but at the common law, the jurors of Tales paſſed in E 
trial without any juror of the principal panel; and this act a 
has been always expounded favourably: and therefore in un 
Mich. (c) 16 & 17 Eliz. no hundredor appeared, and all "a 
the hundredors were returned upon the Tales and 23 Eliz. 4 75 


Dyer 367. they have power to grant a Tales de circumflantibus, 
directed Coronatoribus for favour or affection of the Sheriff 


by 


Part X. AlrzIDp DEnBawp's Caſe; 104 


by the ſaid general words of the ſaid act of a5 H. 8. Mich. 35 
& 36 Eliz. Julius (a) Cæſar Maſter of the Court of Requeſts, (s) * 35. 
brought an action in the King's Bench for ſlanderous words — * 
- apainſt Philip Corſini. The defendant pleaded not guilty, 
and ſaid, that he was an alien born, &c. and prayed trial per 
nedietat linguæ; and it was granted; and at the Nt prius in 
London but ſix Engliſhmen and five aliens appeared, and the 
phintiff prayed a 7 ales de circumſlantibus per medietat” lingue ; 60 4 . 
and it was granted, ſo that there wanted one alien; and the Dol he. ol Pi 
record was, 1deo alius alienigena de circumſtantib' per vic Lond” ö Inſt. 7. 
ad reguiſitionꝰ infranominati Julii Cæſaris per mandatum Juſtic 4 2D 
4 novo appoſir', cujus nomen panel pred” affilatur ſecund', form' g ay; Fas 
ſcatuti in hujuſm” caſu nup” editi & proviſi; qui quidem jurator Stem. Cor, 
fie de nove appoſitus, viz. Chriſtianus Dethick alienigena, exact“ 139. 4. b. 
ſmilit venit, ae in jurat ill ſimul cum alis juratorib' pred” prius 
inpanellatis & juratis juratus fuit; and the jury found for the 
plaintiff and aſſeſſed the damages to 10ol. And it was moved 
in arreſt of judgment that no Tales is to be granted de circum- 
ſantib', when the trial is per medietat' linguæ by the Juſtices 
of Nie prius, by the ſaid act of 35 H. 8. for three reaſons. 1. 
The Tales ought to enſue the nature of the principal panel, 
and that always is ad requiſi ion“ defendentis, and in this caſe 
the plaintiff prays the Tales. 2. That the words of the ſaid 
act are in the plural number, © The jury is like to remain 
e untaken for default of jurors:” and here it was but for the 
default of one juror. 3. The act gives no authority in this 
caſe to the Juſtices to grant a Tales, for in the former part of 
the act it ſpoke of (c) the freehold of the jurors, and of iflues to (c)Poph 35,36. 
be returned upon the jurors; and an alien has no freehold, < l. 59 
reither ſhall iſſues be returned upon him. Alſo the ſtatute 
ſaith, if there be any default of jurors, others of the ſame 
county ſhall be returned, &c. and an (4) alien is not properly (47 Co. Lit. 
ſaid of any county: & hrs non ob/tantibus, becauſe the ſtatute . 
was made for the ſpeedy execution of juſlice, it ſhall be ex- 7 Co. 18. b. 
pounded favourably to effect the intent and purpoſe of the Calvin's caſe. 
makers of the act, and judgment was given for the plaintiff. 

As to the ſecond objection which has been made, it was 
relolved, that the title was the miſpri ſion of the Sheriff; and 
it cannot be taken that the Juſtices granted Tales only of (2) ( Cr. Jac. 303. 
ten, but of as many as in all would make a jury: and that ap- 
pears, becauſe eleven were returned, and eleven ſworn with 
him of the principal panel; and therefore it was reſolved, 
that this miſpriſion of the Sheriff ſhould be amended, and de- 
em put out of the title; and then the title would be good and 
formal, Nomina talium, c. or it may be Namina juratorum 
de novo appoſut” ſecundum formam ſlatuti. 


Note 


(a) 2 Roll. Rep, 
182, 183. 
Co. Lit. 158. a. 


(5) Dy. 78 -pl.4 I, 


(c) Cr. Car.484. 


(4) Stamf. Cor. 
155. b. 


(e) Stamf. Cor. 


155. b. 


co. Lit. 
158. a. 


(2) co. Lit. 


158. a. 


(5) Stamf. Cor. 


155. a. 


(') 2 Roll. 672, 


-granted aſter a ſull jury appears and is ſworn ; as if a jury be 


obſerved. 1. In all cafes the Tales ought to be (Y) under the 


where the Venire fac is of 12, under 12, and the reaſon 


- -vite, and that he may diſpatch and free himſelf of trouble 


ALrxid DExBawn's Caſe. Part x 


Note reader, at the common law in the granting of a Tal 
five things are to be conſidered. 1. Ihe time of the granting, 
&c. of it. 2. The number of the Talzs. 3. The order of 
them. 4. The manner of trial, /c. either by them with others 
or by them only. The quality of them is to be conſidered. 

As to the Tl four things are to be confidered. 1. That 
the time of the granting of them is upon () default of ſo many 
of thoſe of the principal panel, that there cannot be a full 
jury. 2. That at the time of the granting of them, the prin- 
Cipal array ſtands, for Tales are words ſimilitudinary, and have 
reference to the reſemblance which at that time ought to be in 
efſe ; and therefore if the array be quaſhed, or all the polls 
challenged and tried out, no Tales thall be awarded, ſor at 
that time non ſunt quales, but in ſuch caſe a new Yer? fac ſhall 
be awarded ; but if at the time of the granting of the Tales the 
principal panel ſtands, and afterwards is (6) quaſhed, as is 
aforeſaid, yet the Tales ſhall ſtand, for it is ſufficient if there 
were quales at the time of the granting them; and that appears 
in 34 H. 6. Enqueſt 30. 3. It is to be obſerved, that he 
who is merely defendant cannot pray a Tales, till the (c 
plaintiff has made default. 4. In ſome cafe a Tales ſhall be 


charged, and afterwards before the verdict given in court one 
of them dies, a Tales ſhall be awarded, and no new Ven' fas: 
and therewith agrees (4) 12 H. 4. 10. a. So if any of the 
Jurors impanelled die before they appear, and that appears by 
the return of the Sheriff, the panel ſhall not abate, but if 
need be, a Tales ſhall be awarded. Fae (e) 20 E. 4. II. b. 
And the time of the challenge and trial of the Tales is aſter 
the principal panel is tried; and if the principal panel is 
affirmed, (/) the ſame triers ſhall try the Tales; ut if it 18 
quaſhed, then the two triers of the principal panel ſhall not 
try them. (g) o E. 4. 46. b. 14 H. 7. 1. b. & 33 l. 6. 25. 
Vide 19 H. 6. 48 a. b. 33 1 

As to the ſecond, /c. the number, two things are to be ob 


number of the principal in the Yenire fuc' (unleſs it be in cal: 
of an appeal) as in (i) Attaint under 24, and in other actions 


why more may be granted in an appeal on the part of 
the plaintiff is, becauſe the plaintiff may challenge peremp- 
torily; and if default he in the plaintiff, then the de- 
fendant may pray a Tales; and the reaſon is in favoren |} 


and the queſtion of his life, for fear that his witneſſes 
ſhould dic, &c. and therewith agree 14 H. 7. 7. 2. 37 


H, 6. 1. % is E. 4, 6. d. 16 E. 4, 6 and * 
ny 
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the book in 48 E, 3. 1. ſeems to be miſprinted. Vide 49 E. 3. 
1. b. & 48 E. 3. 28. The ſecond, that the number ought 


always to be certain, as 10, or 8, or 6, or 4, &c. Vide Oo 
tales Br. 11. But now upon the ſaid act of 35 H. 8. a Tales. 


& circumſtantibus may be granted as well of an (a) uncertain,” (a)Cr.Jac. 316. 


as of a certain number, and that by force of the words of the 
{id act, ſc. ** ſo many, &c. as ſhall make up a full jury,” . 

As to the third, /c. the order, it is to be known, that 
always in every new Tales the number ſhall be diminiſhed, as 
if the firſt be 10, the ſecond ſhall be 8, and ſo always leſs; 
and therewith agrees 14 H. 7. 1. b. tit. Tales Br. 15. Vide 47 
Aſſ. p. 10. But if a Tales is awarded, and it is afterwards 
quaſhed by challenge, he may have a new one of the fame 
number as before; and therewith agrees 20 H. 6. 40. a. 

As to the fourth, /c. to the manner of trial, fc. by them 
with others, it is common every day, and by them only, 
when after the granting of 10 Tales and «9 Tales the principal 

anel is quaſhed, there the trial may be only of the Tales, or 
if the Tales do not amount to a jury, a Tales to ſupply the for- 
mer Tales may be granted; and therewith agrees (5) 36 H. 6. 
tit. Enqueſt, 30. 

As to the gib, fe. to the quality of the Tales, they ought to 
be of the (c) ſame quality as the principals are ; and therefore 
if the per medietatem /ingue, of Engliſh and aliens, the Tales 
ought to be ſo, ſo if the principal be out of a liberty, and all 
thoſe things which are required by the law in the principals, 
are required in the Tales. Vide(3) 4 E. 4. 11. 7 H. 6. 40. a. 
30 Aſſ. p. 42. And afterwards by the advice of all the Juſ- 
tices of the Common Pleas, and Barons of the Exchequer, 


(5) Stamf. Co- 
ron. 155. b. 


(e) Cr. El. 30g. 


the judgment was affirmed; and ſo the principal caſe at bar 


has been adjudged by all the Juſtices of England, and all the 
Barons of the Exchequer. 

Nota reader in Aſſiſe, if ſo many of the recognitors make 
default, that there are not 12, the Juſtices of (4) aſſiſe can- 
not award a Tales de circumſlantibus, for although Juſtices of 
aſſiſe are named in the ſaid act of 35 H. 8. as well as Juſtices of 
Niſi prius, yet foraſmuch as the ſaid act doth not give power 
to Juſtices of aſſiſe or Niſi prius, but where the trial ſhall be by 
twelve men in every writ of Habeas corpora, or Diſtringas 
with Ni prius; and that cannot be in Aſſiſe: for affiſe capi- 
antur in proprio com', and never can be taken by Nifi prius 
in proprio com', and no expoſition can be made againſt ex- 

preſs 


(d) Cr. Car, 341. 


8 Co. 57. 2. 
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preſs words; for that would be (a) viperina expoſſti 
* ventrem textus and of ſuch opinion Kg ng Tec 
uſtice in his time, and Gerard Attorney-general, and after 


them Wray and Anderſ bi 
— R T and 1 rfon Chief Juſtices, Juſtices of aſſiſe 


[See now the late ſtatutes for ret 1 | 
ſuch Tales-men are aboliſhed, Kc. * 28 . 
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HUM FREY LOFIELD's Caſe, Rntnferct on 


a leaſe for years, 


Mich. 10 Jac. I. 


HOMAS YOUNG, and Dorothy his wife, brought 1 Brown. 6. 
an action of debt againſt Thomas Milton and Anne his Hob. 276. 

wite executrix of Humphrey Lofield, upon a bond of one 
hundred pounds, made 20 Decemb. anne 6 Fac. Regis by the 
faid Hum. Lofield to the ſaid Dorothy dum ſola fuit. The 
defendants demanded oyer of the bond and condition, which 
was, That if the within bounden Humfrey Lofield, his ex- 
« ecutors, adminiſtrators, and aſſigns, and every of them, 
« ſhall well and truly obſerve, perform and keep all and ſin- 
« gular the covenants, payments, reſervations, grants, arti- 
cles, and agreements contained in a pair of indentures bear- 
ing date the day of the date of the obligation made between 
* the ſaid Humfrey and Dorothy, dum jo/a fuit, which on his 
and their part, &c.“ And pleaded, that by the ſaid in- 
denture, which they ſhewed forth, the ſaid Dorothy, in con- 
lideration of the rent after by the fame indenture reſerved, de- 
miſed to the ſaid Humfrey Lofield a wine-cellar in Graveſend, 
to have and to hold to the ſaid Humfrey Lofield, his execu- 
tors and aſſigns, aſter the feaſt of the Nativity of Chriſt then 
next following, pro termino unius anni integri extunc prox! ſe- 
quentis, & ſi in fine difli unius anni ambe partes placerent, agre- 
arent, & contentatæ forent quod eadem præſens dimiſſis foret 
renovata, ſive continuata pro altquo langiori tempore, tunc 
babend” & tenend* dimiſſa præmiſſa dif? Humfride Lo- 
feld, executoribus & aſfignatis ſuis, ab & poſt dictum feſlum 

Vol. V. P p Nati vi- 
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Part 

Nativitatis Dow! tunc prox? ſeguen datum indentur' uſque pleng. in ta 

rium finem & terminum trium annorum c prox” ſequent” red. in bc 

dendo inde annuatim durante difto termino diglæ Dorothee, execu- and 1 

toribus & aſſignatis ſuis, 40 l. ad quatuor-uſuaP dies feſtos, ſive acre, 

terminos, &c. ſc. the Annunciation, &c. with clauſe of diffreſ his h. 

if the rent was arrear by the ſpace of ten days after any of the be ta 

feaſts, &c. and pleaded, that he occupied the ſaid cellar for that 

the ſpace of the ſaid frit year, and at-the end of the ſaid year for tl 

performed all the covenants, payments, reſervations, &c. in tatio 

the ſaid indentures, &c. The plaintiff replied, and for breach dent 

ſhewed, that the ſaid Humfrey Lofield did not pay 101. due rem? 

in the ſaid firſt year at the feaſt of the birth of Chriſt for one iſſue 

quarter. Upon which the defendant demurred in law. And inde 

this plea began in Com. Banco Trin. 10 Fac. Reg. Rot. 3434. ſhall 

And it was argued by the Serjeants of counſel with the defen- 258. 

dants, that the ſaid leſſee ſhould not pay any rent for the firſt cert: 

year, and that for three reaſons : 1. Becauſe the reſervation as ther 

it is made, depends upon a contingency, /c. if at the end of althe 

the firſt year both parties ſhould agree that the leaſe ſhould be wor 

renewed and continued for any longer time, then to have and inde 

to hold the ſaid cellar to the ſaid Humfrey from the feaſt of the the « 

birth of Chriſt next enſuing the date of the indenture for three exte 

years, reddendo inde annuatim durante ditto termino dictæ Doro- dera 

thee, Sc. 401. So that the reddends depends upon the ſaid rent 

_ contingent, which never took effect, for the leaſe was not  reſe; 

continued beyond the firſt year. 2. The reſervation of the rent the 

ia durante ter mino præd', which being ſpoken in the ſingulat Gra 

number ſhall relate only to the term of three years laſt men- reſe 

tioned, and not to the term of one year, which was certain day, 

(a) 2 Sand. 166, and complete before the contingent. 3. That every (a) reſer- Dio 
— -1,a, vation and exception ſhall be taken Aridi againſt the leſſor, taki 
Dun and beneficially for the leſſee, becauſe every reſervation Don 
charges and incumbers the land demiſed ; and the words of rec 

reſervation are the words of the leſſor, and the reſervation is yea 

his act, and therefore ſhall not be extended beyond the words; leſſc 

and ſo it is held in Hill and Grange's caſe in Plow. Com. ano 

171. a. and to this purpoſe the common caſes in 12 E. 3. tit. life, 

Aſſ. 86. 17 E. 3. 52. & 17 Aſſ. p. 10. 10 E. 4. 18. b. 27 the 

H. 8. 19. a. and divers others were cited. And it was further gran 

(3) 5Co. 7. b. faid, that if (5 two tenants in common join in a grant of an ann; 
2 Lit. 90% Ox, or a pair of gilt ſpurs, or an hawk, the grantee ſhall have for 
N two oxen, &c. but if they make a (e) gift in tail, or a leaſe it 
T40. b 161, b. for life or years, rendering an ox, &c. to them and their heirs, cles 
Perk. te&t. 106. they during their lives, nor their ſeveral heirs after their deaths, the 


(c) Co, Lit, 


297. ſhall have but one ox, &c. And ſo if a man makes a gift 
Perks, ſect. 17. | 


1 
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in tail of two acres, (a) one at the common law, and the other (a) Poſt. 107, b. 
in borough Engliſh, rendering an ox to him and his heirs, 

and the donee having two ſons dies, the elder ſon inherits one 

acre, and the younger the other; in this caſe the donor or 

his heirs ſhall have but one ox, becauſe the reſervation ſhall 

be taken ſtrictly againſt him and his heirs. But it was reſolved, 

that the ſaid (5) reſervation ſhould extend to the firſt year; (4) 1 Brownl, 
for the proper place of a reſervation is to come after the limi- 61. Hob, 276, 
tation of all the eſtates: and therefore if a man by deed in- 
dented demiſeth lands to A. habendum to him for life, the 

remainder to B. and to the heirs of his body, and for want of 

iſſue of his body, to remain to D. in tail, or for life, reddendo 

inde to the leſſor and his heirs an annual rent, this reſervation 

ſhall extend to all the eſtates before. V de (c) 34 E. 3. Avowry (% 34 E. 2. 
258. And although the future term is uncertain, yet it is Avowry 258, 
certain that the leſſee ſhall have the cellar for one year, and 

the reſervation ſhall (4) extend to it, for durante termino præd'. (4) 1 Brownl. 
although it is in the ſingular number, yet it is a collective 9 Hob. 276, 
word, and ſhall have relation to every term demiſed by the 

indenture : and it is to be obſerved, that if the leſſee had held 

the cellar beyond the faid firſt year, that the reſervation had 

extended without queſtion to the firſt year; and the conſi- 

deration of making the leaſe, was only in conſideration of the 

rent reſerved in the ſaid indentures ; and in ancient time rent 

reſerved upon leaſes, &c. was called vivus redditus, becauſe 

the leſſor (e) lived by it; and vide Plow. Com. Hill and (e) Co. Lit. 
Grange's caſe 171. ſuch conſtruction ſhall be made in caſe of 243+ 4. 
reſervation of rent, that the leſſor ſhall not loſe his rent at any 

day, &c. And in Hil. (f) 23 El. Ret. 1410, in Com. Banco, (/ Py; 37% . 
Dioniſe Paſmer brought a replevin againſt George Prowſe for 2 Brownl. w- 
taking of his cattle at Halberton, in a place called Lerleigh 2 Sand, 166. 
Down in the county of Devon; the cafe, as appears by the 4 2 Cro. Car. 
record, was ſuch : a leaſe was made of an houſe and land for 2 Lit. 324. b. 
years, if the leſſee ſhould ſo long live; and afterwards the 5 Co. 124. b. 
lefſor by his deed indented granted the meſſuage and land to 4% 3% % _ 
another, to have and to hold the reverſion to the grantee for 695 8 by 
life, cum per mortem, ſur ſumredditionem, vel forisfacturam of Piowd. 155. a. 
the leflee, aut aliter acciderit, reddendo inde annuatim to the 159: 


. . . O E. 1. Grant 
grantor and his heirs, cum reverſio pred” acciderit, Qs. 4 d. per $6. 7 E. 4. 20. 


annum; the leſſee died, the grantor of the reverſion diſtrained Fitz. Feoffm. 22. 
Fitz. Grant 97. 


for the arrearages of rent, as well before the death of the 605 1 
leſſee as after; and in that caſe four points were reſolved Roll. 190. 
clearly by the whole court. 1. That by the demiſe of B. N. C. 267. 


P SE Ay. A 35 H. 8. 
the meſſuage and land for life, the (4) reverſion thereof 3545. _ 
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x Salk. 233. 

2 Salk. 541. 
(a) Plowd. 103. 
v. 152. 8. 

Lit. Rep. 18. 

5 Co. 124. b. 
Cr. Car. 400. 
Godb. 451. 
Kelw. 18. b. 
(5) Moor 55,56, 
(Co. Lit. 183. a. 
2 Co. 24. a. 


(e) 2 Roll. 65. 
Co. Lit. 6. a. 
2 Co. 55. a. 

9 Co. 47. b. 
(4) Dyer 377. 
pl- 27. 

2 Brownl. 300. 
2 Sand, 166. 
Cr. El. 323. 

1 Vent. 91. 
17 E. 3. 
Executors 112. 


(e) Dyer 376, 
377. Pl. 27. 

2 Brownl. 300. 
1 Vent. 91. 

2 Saund. 166, 
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paſt ; but by grant of the (a) reverſion land in poſſeſſion ſha! 
not paſs. 2. By the grant of the meſſuage and land, (4) ba. 
bendum reverſtonem, Sc. for life after the death of the leflee, 
&c. that the habendum is good; for in judgment of law, no- 
thing but the reverſion is granted by the premiſes ; and as in 
'Throckmorton's caſe, Plo. Com. 147. when a reverſion js 
granted, habendum the land, the habendum is adjudged good: 
ſo when the land is granted habendum the reverſion; after the 
death of the leſſee, &c. it is in conſtruction as much as to 
ſay, to take effect in poſſeſſion after the death, &c. Alſo the 
habendum had been good, although no mention had been made 
either of the land, or of the reverſion in the habendum ; for the 
23 office of the (e) habendum is to limit the eſtate of the 
and contained in the premiſes. 3. It was reſolved, that by 
the ſaid reſervation, the rent ſhould not commence before the 
reverſion fell into (d) poſſeſſion ; and theſe words, cum rever- 


ſio pred” acciderit, ſhall be expounded according to the intent 


of the parties, which was not that the grantee for life ſhould 
pay the rent reſerved, before he might take the profits to raiſe 
the rent out of them. 4. That the diſtreſs was well taken 
for the arrearages after the death of the leſſee, and not for the 
arrearages incurred before. Note, by the Lord Dyer in 23 
El. (e) 376, 377. which proves that a reſervation ſhall be ex- 
pounded according to the reaſonable intention of the parties, 
to be collected by the words of their deed ; and it is apparent, 
that the intention of the partics in the caſe at bar, was, that 
the leſſee ſhould pay rent for the time, which by force of the 
{aid leaſe he occupied the ſaid cellar : but foraſmuch as the 
bond was forfeited, the court moved the plaintiff to take his 
arrearages, colts, and damages, with which he was con- 
tented ; and ſo no judgment was given. 

Nota reader, as to the ſaid caſe put at the bar, of a giſt in 


Cf) Ant. 109. a+ tail of one /) acre at common law, and of one acre in bo- 


(>) 8 Co. 105.b, 


6 Cu, I, b. 


rough Engliſh rendering an ox, and afterwards the donee 
dies, having iſſue two ſons, ſo that the one acre deſcends to 
the one, and the other to the other, that but one ox ſhall be 
paid, For the better underſtanding. of the law, and of the 
reaſon thereof in that caſe and other the like, it is to be known, 
that there is a difference in law, when by operation of the 
law without the act of the party there ſhall be a multiplica- 
tion of one entire ſervice, and when not. And therefore 
there is a diflerence betwixt very lord and very tenant, and 
between the donor and donee, or the leſſor and leſlee : for 
in the caſe of very lord and very tenant, as well the annual 
as the calual entire (g) ſervices in many caſes ſhall W 

mull 
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multiplied, as appears in Bruerton's caſe, in the Sixth Part of 
my Reports, and in the Eighth Part of my Reports, f. 102, 
in John Talbot's caſe. But in the caſe of the donor and do- 
nee, or leſſor and leſſee, the entire rent reſerved ſhall not, 
by any diviſion either of the reverſion or of the poſſeſſion b 

at in law, be multiplied : and therefore if in the ſaid caſe of 
one acre at common law, and the other in borough Engliſh, 
the donee dies having iſſue two ſons, this ſeveral deſcent 
which is an act in law ſhall not charge each of them with the 
entire ſervice, no more than if the donor in the ſame caſe 
dies having iſſue two ſons, fo that the reverſion deſcends ſe- 
verally by act in law; yet the donee nor their heirs ſhall be 
charged but with one entire ſervice. 50 if a man is ſeiſed of 
two acres, one of the part of his father, and the other of the 
part of his (a) mother, and makes a leaſe of both for life, 
reſerving yearly a lamb to the leſſor and his heirs, and the 
leſſor dies without iſſue of his body, the ſeveral heirs ſhall not 
have two lambs, but one lamb only. So if a man gives land 
to two men, and to the heirs of their two bodies begotten, 
yielding an (5) hawk, and they die, their ſeveral iſſues ſhall 
pay but one hawk: and the reaſon of theſe and oihcr like 
caſes, that the entire ſervices in theſe caſes {hall not encreaſe, 
is, becauſe the reſervation of the donor or leſſor is his title 
only, and when he himſelf reſerves but one, the law, which 
is always grounded upon right and equity will never en- 
creaſe it, or give him more than he himſelf has reſerved. 
And the reaſon of this difference appears in Woodland's caſe 
in Plo. Com. 94. for encroachment by the donor upon the 
donee, or by the leſſor upon the leſſee, ſhall not bind them in 
an avowry, as it ſhall betwixt lord and tenant ; and the rea- 
ſon is, becauſe when the donor and leſſor, or the heir of any 
of them avows, he ought to ſhew the original reſervation, by 
which it will appear, how much the donor or leffor has re- 
ſerved. And with this agrees the judgment in Sir William 
Foſter's caſe in the Eighth Part of my Reports, f. 65. a. 
That the donor or leflor need not in an avowry a/ledge ſeiſin; 
neither ſhall an encreachment upon them bind them, be- 
cauſe the reſervation is their title. But if there be Jord and 
tenant, and the tenant makes a gift in tail, or a leaſe for 
life, the remainder in fee, there encroachment by the lord 
upon the donee or leſſæe ſhal! bind them, for the lord 
need not ſhew the commencement of the ſeigniory, but 
it ſhall not bind the iſſue in tail; and therewith agree 
20 E. 3. Avowry 131. 5 E. 4. 2. a. and F. N. B. 11. 
3 The ſame law is, when the law creates the tenure 
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as if lord and tenant be by fealty, and the yearly rent of a 
lamb, and the tenant makes a gift in tail to two men, and 
to the heirs of their bodies without any reſervation, now the 
donees ſhall hold of the donor by the like ſervices as he holds 
(a) over, Lit. 4. b. 33 H. 6. 7. a. &c. yet if the donees hay. 
ing iſſue die, their ſeveral iſſues ſhall pay but one lamb, for 
the donor or his heirs in avowry ought to ſhew the tenure be- 
twixt the lord and the tenant, and the gift in tail, ſo that it 
will appear to the court, that but one lamb at the time of the 
gift was due; and the law, to the prejudice of the heirs of the 
donees, will not encreaſe it, But there is a difference be- 
twixt thoſe which are entire ſervices ; for ſome ſervices by the 
mere operation of the law ſhall be encreaſed ; and therefore 
if a man ſeiſed of two acres, one at the common law, and 
the other of the cuſtom of borough Engliſh, makes a gift in 
tail of both; and the donee having iſſue two ſons dies, both 
the ſons ſhall do fealty : the fame law of homage, if it be re- 
ſerved by the party, or created by the law. So if the donor 
dies having iſſue two ſons, both the ſons ſhall have homage 
and fealty. Ap1 fo there is a difference betwixt entire (6) 
ſervices of profit and of no truſt, and ſervices of truſt and no 
profit. The ſame law is, if there be lord and tenant by 
knight's ſervice, and the tenant gives the tenancy to two 
men, and to their heirs of their bodies, and they die having 
iſſue, their iſſue ſhall hold ſeverally by knight's ſervice, for 
that is for the defence of the lord and of the realm :. and fo 
another difference betwixt an entire ſervice for the private 
profit of the lord, and an entire ſervice for the public defence ot 
the realm. Vide all theſe cited in John Talbot's caſe *; and 
by theſe and other differences there put, all the books direct - 
ly proving them, are well without any contrariety or difficulty 
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Mich. 10 Jac. 1. which began Paſch. 
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Norf. ſſ. DWARD COCKLE, late of Wimondham in 

the county aforeſaid, huſbandman, was attach- 
ed to anſwer to Arthur Legat, Gent. of a plea, wherefore 
with force and arms, he entered into ſix acres of paſture, 
and fix acres of wood with the appurtenances in Wimond- 
ham, which John Smith, Gentleman, to the aforeſaid Ar- 
thur demiſed, for a term which is not yet paſt, and him 
from his farm aforeſaid did eject, and other wrongs did 
to him, to the great damage of the ſaid Arthur, and 
againſt the peace of the lord the now King, &c. and 
whereupon, the ſaid Arthur, by Robert Love his attor- 
ney complaincth, that whereas, the aforeſaid John on the 
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10th day of October in the 8th year of the reign of the lord 
the now King, at Wimondham had demiſed to the ſaid Ar- 
thur the tenements aforeſaid, with the appurtenances, to 
have and to hold to the ſaid Arthur, his executors and ad. 
miniſtrators, from the feaſt of St. Michael the Archangel 
then laſt paſt, for and during the term of three years from 
thence next following, fully to be complete and ended, by 
virtue of which demiſe the ſaid Arthur into the tenements 
aforeſaid with the appurtenances entered, and was thereof 
poſſeſſed, until the aforeſaid Edward afterwards, that is to 


ſay, on the roth day of April in the gth year of the reign of | 


the ſaid lord the now King of England, &c. with force and 
arms, &c. entered into the tenements aforeſaid with the ap- 
purtenances, which the aforeſaid John to the ſaid Arthur in 
form aforeſaid demiſed, for the aforeſaid term which is not 
yet paſt, and him from his facm aforeſaid did eject, and other 
wrongs, &c. and againſt the peace, &c. whereupon he faith, 
that he is injured, and hath damage to the value of 201. and 
thereof he bringeth ſuit, &c. And the ſaid Edward, by Tho, 
Blofield his attorney, cometh and deſendeth the force and in- 
jury, when &c. and faith, he is not guilty of the treſpaſs and 
ejectment aforeſaid, as the faid Arthur above againſt him com- 
plaineth, and of this puts himſelf upon the country ; and the 
aforeſaid Arthur likewiſe. Therefore it is commanded. to the 
Sheriff, that he cauſe to come here, from the day of the Holy 
Trinity, in three weeks, twelve, &c. by whom, &c. and 
who neither, &c. to recognize, &c. becauſe as well, &c. at 
which day the jurors between the parties aforeſaid, of the 
plea aforeſaid were put between them in reſpite here until this 
day, that is to ſay, in eight days of St. Michael then next 
following, unleſs the Juſtices of the lord the King aſſigned 
to take the aſſiſes in the county aforeſaid by the form of the 
ſtatute, &c. on Monday the 15th day of july next, at the 
caſtle of Norwich in the county aforeſaid ſhould firſt come; 
and now at this day cometh as well the aforeſaid Arthur as the 
aforeſaid Edw. by their attornies aforeſaid, and the aforeſaid Juſ- 
tices of aſſize, before whom, &c. ſend here their record in theſe 
words; viz. afterwards at the day and place within contain- 
| ed, before Edw. Coke, Knight, Chief Juſtice of the lord 
the King of the Bench, and John Crooke, Knight, one of the 
Juſtices of the ſaid lord the King aſſigned to hold pleas, 
before the King himſelf, Juſtices of the ſaid lord the 
King aſſigned to take the aſlifes, in the county of Nor- 


folk, aforeſaid, by form of the ſtatute, &c. came as well 


the within named Arthur, as the within written Edward 
Cockle, by their attornies within written; and the ju- 
rors of the jury, whereof within is made mention, be- 

I being 
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ing called, likewiſe came, whereof twelve, that is to ſay, 
Robert Seaman, Adam Bale, Bartholomew Harriſon, Tho- 
mas Reynolds, William Bidwell, Henry Howlet, Thomas 
Crooke, Richard Ruſſell, Thomas Tilney, John Freeman, 
John Jewel, and Edmund Johnſon, in the jury aforeſaid are 
ſworn ; after which, one of the jurors aforeſaid, that is to ſay 
Robert Seaman, with the aſſent of both parties aforeſaid, and 
by the command of the Juſtices aforeſaid, from the panel 
aforeſaid, was utterly withdrawn, &c, Therefore with the 
aſſent of the parties aforeſaid, the jury aforeſaid was further 
put in reſpite here, until in 8 days of St. Hilary, Therefore 
that the ſaid Sheriff have their bodies, &c. (and ſo appointed 
a decem tales ) : at which day here cometh as well the aforeſaid 
Arthur, as the aforeſaid Edward, by their attornies aforeſaid ; 
and the Sheriff now returneth, that as to the diſtreining of 
Bartholomew Stone and the other jurors, that the writ of the 
lord the King to him directed, was ſo late delivered him, 
that for the ſhortneſs of the time he could not execute it, but 
as to the putting off the Decem tales, whereof in the ſaid writ 
was made mention, the ſaid Sheriff now returneth, that ex- 
ecution thereof doth appear in a ſchedule to the ſaid writ an- 
nexed, in which ſaid ſchedule is contained the panel of the 
names of ten jurors, whereof none, &c. therefore the jury 
aforeſaid again is put in reſpite here, until from Eaſter-day, 
in fifteen days, unleſs the Juſtices of the lord the King af- 
| ſigned to take the alliſes in the county aforeſaid, by the form 
of the ſtatute, &c. on Wedneſday in the firſt week of Lent, 
at Thetford, in the county aforeſaid, firſt ſhall come, for de- 
fault of jurors, &c. Therefore that the Sheriff diſtrein the 
jurors aforeſaid by all their lands, &c. And that the iſſues, 
&c, So that they be here, unleſs, &c. to make the jury 
aforeſaid, &c. Norf. ſſ. Afterwards at the day and place 
within contained, before Edward Coke, Knight, Chief Juſ- 
tice of the lord the King of the Bench, and John Crooke, 
Knight, one of the Juſtices of the ſaid lord the King aſ- 
ſigned to hold pleas before the ſaid lord the King, Juſtices 
aligned to take the aſſizes in the county aforeſaid by the form 
of the ſtatute, &c. come as well the within named Arthur Le- 
gat, as the within written Edward Cockle, by their attornies 
within contained; and thejurors of the jury aforeſaid, 3 
Within 
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within is made mention, being called likewiſe come; who to 
ſay the truth of the (matters) within contained, being cho- 

ſen, tried, and ſworn, ſay upon their oath, that the late K. 
and Queen, Philip and Mary, on the gth day of July in the 
4th and 6th years of the reigns of the fame King and Queen, 
Philip and Mary, were ſeiſed of and in the manor of Wi. 
mondham in the county aforeſaid, in their demeſne as of fee, 
in the right of their crawn of England, whereof the lands 
and tenements in the declaration within written, then were 
ww ; and the aforeſaid late King and Queen, Philip and 
ary, fo as before is ſaid, of and in the manor aforeſaid, 
whereof, &c. being ſeiſed, the ſaid King and Queen, on the | 
ſaid gth day of July, in the 4th and 6th years of the reigns of 
the ſaid late King and Queen Philip and Mary made their 
letters patent under their great ſeal of . to one George 
Howard Knight, of the aforeſaid lands and tenements, in the 
declaration within written, named (amongſt others) by the 
names of two pieces of lands, called Nettlehamſted and 
Wikemans, containing by eſtimation fifteen acres, lying and 
being in Wimondham aforeſaid, in the county aforeſaid, 
then or late in the tenure or occupation of John Coleman, 
and late tothe monaſtery of Wimondham, ſome time belong- 
ing and appertaining, and parcel of the poſſeſſions thereof 
then being; the tenor of which letters patent followeth in 
theſe words: the King and Queen, to all to whom, &c. 
greeting : know, ye, that we in conſideration of the good, 
true, and faithful ſervice of our beloved and faithful ſervant, 
George Howard, Knight, before this time to us done, and 
for divers other cauſes and conſiderations us eſpecially mov- 
ing, of ſpecial grace, and of our certain knowledge and mere 
motion, have given and granted, and by theſe preſents do 
give and grant, for us, and the heirs and ſucceſſors of us the 
aforeſaid Queen, to the aforeſaid George Howard, all thoſe 
two acres of our lands, lying and being in Aſhwynen in 
our county of Norfolk, &c. We alſo give and grant, by 
| theſe preſents, to the aforeſaid George Howard, Knight, two 
pieces of our lands, called Nettlehamſted and Wikemans, 
containing by eſtimation fifteen acres, lying and being in Wi- 
mondham aforefaid in the county aforeſaid, now or late in the 
tenure or occupation of John Coleman, and late to the ak 
| valtery 
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naſtery of Wimondham, ſometime belonging and appertaĩn- 
ing, and being parcel of the poſſeſſions thereof, &c. We 
alſo give for the conſideration aforeſaid, by theſe preſents, 
for us, the heirs and ſucceſſors of us the aforeſaid Queen, and 
do grant to the aforeſaid George Howard Knight, all and all 
manner of woods and underwoods, and our trees whatſoever, 
of, in, and upon the premiſes growing and being, and all 
the land, ground, or foil of the ſame our woods, under- 
woods, and trees, and the reverſion and reverſions whatſo- 
ever, of all and ſingular the premiſes above expreſſed and 
ſpecified, and to every parcel thereof, as alſo the yearly rents 
and profits whatſoever, reſerved upon whatſoever demiſes and 
grants of the premiſes, or any parcel thereof, any wiſe made, 
as fully and wholly, and in as ample manner and form, as 
any Abbots or Priors of the ſaid late abbey or priory, or any of 
them, or any guardians, or any chaplains, chaunters, or in- 
cumbents, or any chaplain, chaunter, chauntereſs, or in- 
cumbent of chauntry, guilds, lamps, obits, and lights afore- 
ſaid, or any other, or others, the premiſes, or any parcel 
thereof, having, poſſeſſing, ever had, held, or enjoyed, or 
ought to have, hold, uſe, or enjoy, as fully iteely, and whol- 
ly, and in as ample manner and form, as all and fingular the 
premiſes, to our hands, or to the hands of the moſt dear fa- 
ther of us the ſaid Queen, Henry the eighth, late King of 
England, or unto the hands of our moſt dear brother of us 
| the ſaid Queen, Edward the ſixth, late King of England, by 
reaſon or pretext of the ſeveral diſſolutions of the ſaid late mo- 
naſtery, priory, chauntry, guild, lamps, obits, and lights 
aforeſaid, or by reaſon of any act of Parliament, or any acts 
of Parliament, or any other lawful means, right or title, 
ought to come, and in our hands now of right, by reaſon 
of the diſſolutions of the ſaid late monaſtery, priory, 
chauntry,: guild, lamps, obits, and lights, are or ought to 
be; all which fingular premiſes with the appurtenances, 
from us, and from the father and brother of us the ſaid 
Queen, were concealed and detained, and the rents and re- 
venues thereof, nor of any parcel thereof, to us before this 

ume 
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time were anſwered ; and all which and fin ' 
with the appurtenances, now in the whole = 
clear yearly value of 22 pounds, eight ſhillings, and ſix pen . 
and not above; that is to ſay, &c. the aforeſaid lands "es 
ments, meadows, paſtures, and other the premiſes in Poſſe. 
wicke, Keringham, Maſſingham, Great Berlingham Gift 
Girſton, Holme, Hunſtonſton, Alderſord, Duckleborou h, 
Boyton, in the pariſh of St. George, in the city of the 
county of Norwich, Buckenham, New Wimondham Plam- 
ſtead, Tylenham, Southelingham, Dinham, and EM ha 
aforeſaid, in the {aid county of Norfolk, to the clear yearly b 
lue of 56 ſhillings, and 4 pence; provided always that if it 
ſhall happen the aforeſaid lands and tenements above expreſſed 
and ſpecified, or any parcel thereof, at the time of the makin a 
of theſe our letters patent to be of greater yearly value old rent 
than in thoſe preſent letters patent is particularly ſpecified, that 
then it ſhall be lawful for us, the ſaid K. and Q. and the heirs 
and ſucceſſors of us the aforeſaid Queen, from time to time 
during the term of ten years, after the date of theſe letters 
patent, into all the aforeſaid lands, tenements, and other the 
premiſes, and every parcel thereof ſo being of greater year 
value, to enter, and the ſame to ſcize and have in our 8 
and our poſſeſſion, to keep, until we the ſaid King and Queen 
the heirs and ſucceſſors of us the aforeſaid Queen, of ſo many 
ſums of good and Jawful money of England, to how much « 
ſaid greater and yearly value of the premiſes or any parcel 
thereof according to the rate of purchaſe of 21 years do amount 
unto, we be thereof ſatisfied and paid ; to have, and to hold 
and enjoy the aforeſaid meſſuages, houſes, buildings, lands, 
tenements, meadows, feedings, paſtures, woods, underwoods, 
rents, reverſions, ſervices, and other hereditaments whatſo- 
ever with the appurtenances; and all and ſingular the pre- 
miſes with all their appurtenances to the aforeſaid George 
Howard, Knight. his heirs and aſſigns, to the proper uſe and 
behoof of him the ſaid George and his heirs and aſſigns for ever, 
to hold the aforeſaid meſſuages, lands, tenements, and all aad 
ſingular other the premiſes with their appurtenances, of us and 
of the heirs and ſucceſſors of us the aforeſaid Queen, as of 
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our manor of Eaſt Greenwich in our county of Kent, by 
fealty only in free ſocage, and not in capite, for all rents, ſer- 
vices, and demands whatſoever, for the ſame to us, the heirs 
and ſueceſſors of us the aforeſaid Queen, for the ſame to be 
any way rendered, paid, or to be done; and further, of our 
further ſpecial grace, we have given, and granted, and by 
theſe preſents for us, the heirs and ſucceſſors of us the aſore- 
ſaid Queen, we give and grant to the aforeſaid George How- 
ard, Knt. from henceforth, all and ſingular the rents, rever- 
ſions, and profits, of all and ſingular the premiſes, from the 
feaſt of the Annunciation of the bleſſed Mary the Virgin laſt 
paſt, hitherto coming or ariſing, to have the ſame of our gift, 
without any account, or any other thing to us, the heirs and 
ſucceſſors of us the aforeſaid Queen, in any manner to be 
rendered, paid, or done: we will alſo, and by theſe preſents, 
rant to the aforeſaid George Howard, that he have, and 
ſhall have theſe our letters patent in due manner made and 
ſealed, without any fine or fee, great or ſmall, to us in our 
Hanaper, or elſewhere to our uſe for the lame, any ways to 
be rendered, paid, or done, becauſe expreſs mention, &c, 
In witneſs, &c. T. R. and R. at Weſtminſter the gth day of 
July in the 4th and 6th years of Phi'ip and Mary, &c. And 
further, the jurors aforeſaid ſay upon their oath, that at the 
aforeſaid time of the making of the ſaid letters patent, ſo as 
before is ſaid, to the aforeſaid George Howard, the manor 
aforeſaid from the aforeſaid late King and Queen was not 
concealed nor detained, but the rents and reverſions thereof 
to the ſaid lord the King and lady the Queen then were 
anſwered ; and that the ſaid manor was in charge and account . 
of record, and the rents and reverſions thereof to the ſaid f 
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late King and Queen, Philip and Mary, were anſwered: 1 
but whether the lands and tenements in the declaration above jt fþ 
mentioned, by the ſaid letters patent, to the aforeſaid George Wnt Tf 
Howard, Knt. paſſed or not, the jurors aſoreſaid are ignorant, 10 if 
and thereof pray the advice and conſideration of the court in Wh || lj 
the premiſes; and if upon the whole matter aforeſ. by the ju- | [ 1101 


rors aforeſ. in form aforeſ. found, it ſhall ſeem to the ſaid Juſ- 
tices and the court, that the aforeſaid lands and tenements in 
the declaration aforeſaid mentioned by the aforeſaid letters 
patent of the lord Philip and Mary, late King and Queen of 
England, to the aforeſaid George Howard did paſs, then the 
jurors aforeſaid ſay that the aforcſaid Edward Cockle is not 


guilty 
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ilty of the treſpaſs and ejectment, as he before in j 
Path alledged : and if upon the whole matter, by 1 
aforeſaid in form aforeſaid found, it ſhall ſeem to the Juſtice 
and Court, that the lands and tenements in the declaration 
within written, by the aforeſaid letters patent of the lord 


Philip and Mary, King and Queen of England, to 
George Howard paſſed not, then, &c. nar. 


ARTHUR 


Part 2 


ARTHUR LEGAT's Caſe, in 
Subverſion of peſtilent Patents 
of thieviſh Concealers. 


Mich. 10 Jac. 1. which began Paſch. 
10 Fac. 1. Rot. 1639. in C. B. 


RTHUR LEGAT, Gent. brought an Ejef:one firme 
againſt Edward Cockle, on a demiſe made of fix acres 

of wood in Wimondham in the county of Norfolk by John 
Smith 19 Octob. anne 8 Fac. for three years, and that the de- 
fendant ejected him, &c. The defendant pleaded not guilty, 
and a ſpecial verdict was found to this effect. The King and 
Queen Philip and Mary, were ſeiſed of the manor of Wi- 
mondham in the county of Norfolk in fee, in the right of 
their crown of England (whereof the faid fix acres of wood in 
which, &c. were parcel) and 9 Julii, annog & 5 of the ſaid 
King and Queen by their letters patent under the great ſeal 
of England, in conſideration of ſervice done by Sir George 
Howard, Knt. ex certd ſctentia, mero motu, et gratia fpeciali, 
gave and granted to the ſaid Sir George Howard (inter alia) 
omnes illas duas pectas terre noſtras vacas' Nettlebamſied & 
Wikemans, continen per «/timatin' 15 acras, jac' & exi- 
flew in IJ imondbam in cam” Nef. modo wel nuper in 
tenura five occupatione Jo. Colman, ac nuper menaſt“ de 
WFinondham quand" ſpetP ct pertinen', c. que quidem 
omnia 
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omnia & ſingula premiſſa cum pertinentiis a nobis ac a Patre e 9 

Fratre naſtris prefate Reginæ concelata & detent fuer, ac reddi. 0 

tus & reventiones inde nec alicujus inde parcelle antehac ye ponſa kl 

| fuer, habend” pred” Georgia Howard Mlit', hered' & a Ignatis EA 
ſuis, &c. And that the ſaid fix acres of wood whereof, &c. were f 1 

| parcel of the ſaid land called Nettlehamſted and Wikemans; ps 
! and that the ſaid manor of Wimondham whereof, &c. at the wrt 
time of the making of the aid letters patent non concelat nec . 

detent? fuit, fed fuit in onere & compoto, and the rents and pro- prey 

fits thereof (faving of the ſaid lands called Nettlehamſted and 0 

Wikemans) were anſwered to the King before and at the real 

time of the ſaid letters patent: and if the ſaid lands called * 

Nettlehamſted and Wikemans, being parcel of the ſaid ma. my 

nor, paſſed or not, was the queſtion: and if the ſaid lands on] 

ö did not paſs by the ſaid letters patent, then they found for ; 
| the plaintiff, & c. and if, &c. And in this caſe three queſtions 2 
N were moved. f. If the ſaid two parcels of the manor called not 
| N. and W. ſhould, as this caſe is, be ſaid in law to be con- the 
cealed or detained from the K. when the manor itſelf whereof, 1 0 

&c. is in charge to the K. and Q. although in truth the ſaid E. 

two parcels called N. and W. were occupied by an intruder, | FER 
who anſwered nothing for them. The ſecond queſtion was, 5 
foraſmuch as the ſaid grant was of the ſaid two parcels by the lice) 

ſpecial names of N. and W. in Wimondham in the county 


of Norfolk, and has theſe certainties, ſc, modo vel nuper in 
tenura ſive occupatione Fohannis Colman, ac nuper monaſterio de 
Wimondham quondam ſbeclant', Sc. all which were true, if the 
ſaid two parcels ſhould paſs, notwithſtanding they ſhould not 
be faid in Jaw to be concealed or detained. 3- If the ſaid 
grant by letters patent ex ceriad ſcientid, mero matu, & gratia 
Jpectali, ſhould make the grant good, notwithſtanding the 
falſity of the ſaid clauſe, que quidem, c. 

And as to the firſt, it was reſolved, that where the K. and 
Q. were anſwered of the ancient rent of the manor, although 
the fermors, or officers and miniſters of the K. ſuffer any to 
intrude into any parcel of the manor, yet that ſhall not be ſaid 
in law to be concealed or detained for the manor is in charge, 
and by conſequence in law every part of it, et turpis ft pars 
que non convenit cum ſus toto. 

As to the ſecond, it was objected, that there was multipli- 
City of certainty in the clauſe of the grant itſelf. 1. In 
the thing granted, ſe, by certain names. 2. By certain con- 
tent, /c. fifteen acres. 3. In a certain town. 4. In a certain 
county. 5. In the occupation of a certain perſon. 6. In title, 
uup monaſ!” de IHimond hani Jpeftan' ; and all theſe are true: 
and therefore although in truth the ſaid lands called N. 


and 


in Subverſion, &c. 


part X. 


and W. were not concealed, yet they ſhould paſs, for (a) (e) 3 Co. 10. a, 
utile per utile non vitiatur: and for that they cited the book in 7 oY ** 
(6) 29 E. 3. 9. where K. E. 3. granted to Will. E. of Saliſ- , Sid, 63. 70. 
bury the ſon omnes advocationes eccleſiarum que pertinent ad 2 Roll. Rep. 422. 
prieratum de Montague, c. & quas nuper conceſſimus Will Cart, 154, 155. 
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tunc comiti Sarum patri pred” Millielm. And in truth, the ep 


advowſon of the church of W. then in queſtion, was not (% 29E.4.8.2.b, 


granted to the father, and yet there the grant is held good: Fettes 113. b. 
and if it was in the caſe of a common perſon, the falte gue 
quidem, &c. would not avoid the grant. But it was anſwered 
and reſolved per tot” curiam, that the grant was void for four 
reaſons. 1. Becauſe the clauſe of (c) que guidem, &c. was in 
judgment of law the ſuggeſtion of the patentee. 2. That it 
was a Clauſe of reſtraint, to reſtrain the grant to the thing 
only concealed from the K. and Q. &c. and not in charge. 
3. To the end the final intention of the K. and Q. by theſe 
letters patent, was to reward the ſervice of the patentee, and 
not to diminiſh any part of their revenue. 4. Foraſmuch as 
the words are in the conjunctive concelata & detenta fuer*, Cc. 
in which caſe if the land may be ſaid to be detained from the 
K. or not. As to the firſt, /c. that the ſaid clauſe, gue qui- 
dem, &c. ſhould be taken in law as the ſuggeſtion of the party, 
in 10 E. 3. Grant 58. (4) the King by his letters patent gave 
licence to appropriate the advowſon of D. to the Prior of C. 
que quidem advocatio non tenetur de nobis, &c. and in truth the 
the advowſon was held mediately of the King, and the licence 
was held void, for the book faith that the ſuggeſtion was falſe. 


(c) 6 Co. 55. by 
Godb, 423. 


(4) 2 Roll. Rep. 
275, 278, 360, 
Plowd. 335. a. 
Lane 109, 110. 
Godb. 423. 


And in (21.) 31 E. 4. 48. a. If (e) the K. grants the manor of () 1 Co. 52, 2. 


D. &c. quod quidem manerium ad manus no/tras devenit ratione 
eſcheat', Sc. and in truth the manor did not come to the K. 
by eſcheat, the grant is void; and the reaſon that Iluſſey Ch. 
Juſt. there gives is, becauſe the falſity comes on the ſurmiſe 
of the party. And therewith agree 8 H. 7. 3. b. (, 37 Hl. 
8. Br. Patents, (g) and 9 H. 6. 28. a. b. And in 16 E. 4. 7. 
a. it is held, that the patentee ſhall not take advantage of any 
other title, than that which is expretled in the letters patent, 
And in the act of confirmation ot letters patent, an. 18 El. 
c.2. there is a proviſo : ** Provided always, that this act, &c. 
&« ſhall not extend to any letters patent, which at any time ſince 
the beginning of her Majeſty's reign have been, or here- 
« after ſhall be granted by the Q's Highneſs to any perſon or 
« perſons, of any manors, lands, &c. by force of any infor- 
mation, ſuit, or ſuggeſtion made vr to be made to her High- 
„ neſs, that the ſame manors, lands, &c. were concealed 
* lands.” And always after this act, and after the like act 
of confirmation of letters patent, a» 43 El. c. 19. the faid 
clauſes of gue guidem, &c. and ordinary proviſos concerning 
conrealments; were conſtrued and taken in law for informations, 


Vol. V. 2 lug 


ane 12. 
2 Roll. Rep. 360. 
Dy. 87. pl. 100. 


(f) 37 H.8. 


Br. Patent 100. 
02 Roll. Rep. 
274, 278. 
Moor 318. 
Mod. Rep. 196. 
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Hard. 231, 2:2. ſuggeſtions and ſuits of the patentee to the Q. for concealed 


2 Roll. Rep. 275. lands. 


6 Co. 55. b. 
Godb, 423+ 


Vow's caſe in 


Mich. 22 & 23 


El. in B. NK. 
Moor 4717. 

2 Anderſ. 19. 
Raym. X77. 


As to the ſecond, the ſaid clauſe of que quidem, Sc. 


contains words of reſtraint inſerted for the K.'s benefit, for it 


implies a ſuggeſ}ion to the K. (as has been ſaid) and an anſwer 
made to it by the K. c. the ſuggeſtion of the patentee to the 
King is, that he has found lands which are concealed from 
him, of which he has not any rent, profit, or other benefit 
anſwered ; and therefore may it pleaſe the King in reward of 
his ſervice, &c. to grant thoſe lands to him, which he by his 


induſtry has found to belong to the King. To which the 


King anſwers, I am content to grant you the ſaid lands, fo 
as according to your ſuggeſtion they are concealed from us, 
and whereof we have not any rent or profit anſwered: upon 
which the ſaid clauſe of gue quidem, Cc. was added in the 
patent, to reſtrain the King's grant to lands only which were 
concealed from him, and to no other, whereof the King was 
anſwered any rent or profit. QYurd reflringendi cauſa additur 
in caſu dimini Regis, fi falſum fit vitiat cartam. And therefore 
a notable cauſe was cited, which was adjudged Mich. 22 & 
23 Eliz. Reginæ in the King's Bench; but it was entered 
Paſch. 21 El. Rat. 33. where the caſe was, that Francis Vowe 
brought an Ejectione firme againſt Richard Smith, on a de- 
miſe made by Leonard Vowe 3 Od. an. 20 El. Reg. of a 
meſſuage, &c. in Hallangton in the county of Leiceſter; the 
defendant pleaded not guilty; and at Nui prius before Sir 
James Dyer then Ch. Juſtice of C. B. &c. a ſpecial verdiQ 
was found to this effect. William Dexter was ſeiſed*of the 
manor of Hallangton in the ſaid county of Leiceſter in fee, 
whereof the ſaid meſſuage, &c. was parcel, and in the time 
of R. 2. did thereof enfcoff Henry Earl of Derby and his 
heirs ; and afterwards the ſaid Earl took upon him the crown 
and government of this realm, by the name of Henry the 
fourth. And afterwards 2 Aprilis ann” regni ſui 7. ad humilem 
petitionem & ſupplicationem quorundam Fohanms Miton & Mar- 
garetæ uxoris ejus conſanguincæ & heredis difti Millielmi Dexter, 
videlicet, fliæ IV/illielm, filii prædicti Willielms Dexter, de gra- 
tid jug ſpeciali per literas ſuas patentes ſigillo Ducatus ſui Lancaſ- 
triæ confett, gerentes dat eiſd' die et ann” dedit et conceſſit præfat 
Joh. Miton & Mar gar“ uxoris ſua maner* pred) unde, &c. 
babend” eis et hared' de corpore ejuſd' Margaret legitim 


procreat' Sc. the ſaid J. Miton and Margaret his wite 


had iſſue, and died; and aſtetwards one Tho. Vowe, couſin 
and heir of the body, an. 1 Reg. Mar. of the ſaid tene- 
ments in which, &c. enfeoffed the faid Rich. Smith now 
defendant and of the reſidue of the manor enfeoffed the ſaid 
Leonard Vowe the plaintiff's leflor ; and the jury found further 
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in theſe words, Idemgus Leonardus Vowe frater prædicti The, 
awe poſtea, fe primo die Fulii anno regni dictæ dimine Regines 
munc 17 in vita dicti Tho. Vowe ſenioris fratris ſui, dans cidem 
imine Reginæ intelligi et informari ſeipſum fore proprium exitum 
& haredem de corpore prefat' Margarete Myton legitime pro— 
creat”, eidem dominæ Reginæ humillime ſupplicavit, ut eadem de- 
nina Regina nunc per literas ſuas patentes ſub magno ſigillo ſug 
Argliæ ſigilland' renovare & confirmare velit eidem Leonards & 
bered ſuis de corpore ſuo legitime procreat” prædict cartam factam 
per * quondum H. 4. gerent datum, Sc. Per qu:d do- 
nina Regina nunc humili petitioni dic“ Leonardi annuens, & in- 
firmationi ſue fidem adhibens, primo die Fulii arino 17 volentes 
diclam intentionem praedifti Regis H. 4. effetium capere & 
non evacuari, de gratia ſud ſpeciali & ex cerid ſcientid & mera 
notu, certis cauſis & conſiderationibus ipſam dominam reginam 

ecialiter moventibus, per literas ſuas patentes geren” dat” eiſdem 
die & anno dedit & conceſſit prædiclo Leonardo Vowe exiſten (ut 
datum fuit eidem domine Reginæ intelligi) proxim' hæredi & 
exitui de corpore prædictæ Margarete Myton legitime procreat', 
manerium prædictum unde, c. babendum et tenendum prædicto 
Lemardo & heredibus de corpore ſuo legitime procreat', ubi revera 
prædictus Leonardus non fuit proximus heres, de corpore prædictæ 
Margaretæ Myton, ſed prediftus Thimas Jae ſuit in plend vita 
& frater ſenior ejuſdem Leonardi. And afterwards Thomas 
Vowe died without ifſue ; after whoſe death the ſaid Leonard 
then was in truth the next heir of the body of the ſaid Margaret 
Myton. The Queen reciting the ſaid miſpriſion, and all the 
faid ſpecial matter under her privy ſeal, bearing date g Julii 
anno regni ſui 20. (to be a warrant to the great ſeal) granted 
to the ſaid Leonard Vowe the ſaid manor whereof, &c. in 
tail; but before he had obtained it under the great ſeal, the 
ſad Queen 2 Sept. anno regni ſui 20 ſupradidc, by her letters 
patent under the great ſeal granted to the faid John Farnham, 
Eſq. one of her penſioners, the ſaid meſſuage, &c. Un 
quo, &c. inter alia per namen totius illius meſſuagii voe? Vwes, 
alias Mytons, alias Dexters, in Hallanſton in comitat' Lei, que 
quidem omnia & ſingula pr emiſſa I quelibet inde parcella a nobis 
aut a patre, fratre vel ſorore noſtris hucuſque vel uſque 8 diem Of! 
an regns_noftri 17 concelata, ſubſtracta, vel injuſte detent” fuer', 
&c, to have and to hold to the ſaid John Farnham and bis 
heirs for ever. Proviſo ſemper, quod . fi præmiſſa non ſunt 
aut non fuer a nobis aut a didtis patre fratre, vel ſorore 
neflris concelata, ſub/tratta vel injufle detent", & ſic remanſer 
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5 Co. 94. a. 
Hob. 230. 


Hob, 228. 
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uſque tempus captionis prime inguiſitionis vel informationis, &c, 
guod tunc he literæ patentes quoad, &c. vacuæ erunt. And the 
firſt certificate was Oabis Trinit' anno regni dit?” dom' Regine 
El. 20. And afterwards, /c. the firſt day of October then 
next following, the ſaid Leonard Vowe obtained letters patent 
under the great ſeal, according to the ſaid privy ſeal, and the 
firſt day of Octob. in the twentieth year aforeſaid, the faid 
John Farnham by deed indented and inrolled, bargained and 
ſold to the ſaid Richard Smith now defendant, the ſaid meſ. 
ſuage, &c. in quo, &c. to have and to hold to him and his 
heirs by force of which he entered, &c. upon whom the aid 
Leonard Vowe entered, and made the leaſe prout, &c. And 
if upon the whole matter aforeſaid, the ſaid letters patent 
made to the faid John Farnham, were ſufficient in law to 
paſs the ſaid meſſuage, &c. then they found ſor the defen- 
dant; and if not, then for the plaintiff, and aſſeſſed damages 
and coſts. And in that caſe upon argument made at bar and 
bench, four points were refolved. 1. That the ſaid letters 
patent de an. 17 Reg. El. were void in law, becauſe they were 
in the nature of a reſtitution, and the ſuggeſtion of the ſaid 
Leonard Vowe recited in the ſaid letters patent, that he was 
next heir of the body of the ſaid Margaret Myton, was falſe; 
and although it was but matter in fact, yet becauſe it was the 
principal motive of the ſaid grant in the nature of a reſtitu- 
tution, and the intention of the Q. expreſſed in the letters 
patent, was that the intention of the grant of the ſaid K. H. 
4+ ſhould take effect, which the Q. reciting the letters patent 
of K. H. 4 and the imperfection ot them declares her inten- 
tion in theſe words; wolentes dictam intentionem pred” Regis 
Henrici 4. effeftum capere non evacuari, which could not 
be if the right heir of the body of the ſaid Margaret Myton 
be not reſtored ; for this cauſe the ſaid grant of Q. El. de an. 
17. was void, 2. It was reſolved, that the ſaid clauſe of gue 
quidem, &c. was in judgment of law the ſuggeſtion of the 


patentee, and added to reſtrain the ſaid grant in ſuch man- 


ner, that if the ſaid clauſe of gue guidem be falſe, although 
the ſaid meſſuage be granted by certain name, yet the grant is 
void. 3. It was reſolved, that when the King's officers by 
force of any matter of record, may have ſo certain notice of 
the lands or tenements compriſed therein, that they may put: 
them in charge to the King, although the record itſelf be not 
of any effect or validity in law; yet in judgment of 
law, ſuch lands or tenements ſhall never be ſaid to be 
concealed, ſor the negligence or laches of the King's 
officers or miniſters {hall not turn to the King's W 
uc 


* 
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ſuch caſe : and therefore any grant or demiſe of the King of 
any land in certainty under the Exchequer ſeal, where it 
ought to be under the great ſeal, or under the great ſeal where 
it ought to be under the duchy ſeal, or under the ſeal of the 
duchy, or of the court of Augmentations, where it ought to 
be under the great ſeal : yet ſuch land cannot againſt ſuch re- 
cord be faid to be concealed; and therefore, although the 
faid grant of King H. 4. under the duchy ſeal, where it 
ought to have been under the great ſeal, although nothing 
paſſed by it: yet by reaſon thereof the ſaid manor of Halling- 
ton can never after be ſaid to be concealed. So if K. E. 3. 
had by his letters patent under the great ſeal demiſed the ma- 
nor of D. for life, or for years, which leaſe was void by rea- 
ſon of the miſnomer of the leſſee, or any other ſuch like im- 
perfection, yet the ſaid manor never after can be ſaid to be 
concealed, and if any parcel of the poſſeſſions of the crown 
be in charge in the duchy, or of the duchy in the Exchequer, 
theſe ſhall never be ſaid to be concealed. And it was faid 
that this word conceal was a word of new invention, in times 
paſt not uſed or known to the ſages of the law, but in one 
writ which (a) Stamf. Prerog. 80. b. ſpeaks of, which writ 
is there called, a writ De terris concelatis, and lies after a ge- 
neral livery fued ; but ſuch writ is now alſo concealed, for it 
is not found in the Regiſter, original or judicial. 4. That 
no land or tenement whereof the K. is ſeiſed, &c. although 
it be concealed from the King can be ſaid in law to be ſub- 
ſtrafted or detained from the King; for the King cannot be 
diſſeiſed or deforced of any land, &c. But if the K.'s tenant 
is (5) diſſeiſed, and dies without heir, then the right eſcheats 
to the King, and there in truth the land 1s detained from the 
King; but ſuch right ſhall not paſs by the King's general 
grant of the land, Hil. 38 El. it was reſolved by Poph. and 
Anderſ. Ch. Juſtices in the caſe of one (c) Shane ſent out of 
Ireland, that the clauſe of gue guidem, &c, in the like letters 
patent of concealment of lands in Ireland, amounted to a ſug- 
geſtion, and being falſe, made the grant of divers rectories 
by certain name void, as here in the fourth point will appear, 
As to the third reaſon, to the end that the final intention of 
the King by theſe letters patent was to reward the ſervice of 
the patentee, and not to diminiſh any part of the revenue of 
his crown, but only to paſs that which was concealed from 
him : and the opinion of Juin in 9 H. 6. 28. b. was cited, 
(d) if a man ſues to the King by petition, to have a manor, 
and faith in his petition, that the manor is worth but 10/. and 
bath a patent of the ſame manor, and afterwards it is found 
upon record, that the manor was worth 40 l. per annum, 
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the patent ſhall be repealed, for the King intended to diminiſh 
his revenue but 10 J. per ann. and upon the ſuggeſtion of the 
patentee he was (a) deceived in the value, and thereby he 
decreaſed his revenue 401. per ann. Vide 16 E. 3. Grant 54, 
As to the fourth reaſon, the ſaid clauſe of guz quidem has 2 
double conjunctive, fc. concelata & injuſte detenta; and as it 
appears by the fourth point of (5) Vowe's caſe, land, &c. 
cannot be detained from the King; and ſo it was reſolved in 
(e) the ſaid caſe of Shane, Hil. 38 Reg. El. where the caſe 
was; Q. EI. by her letters patent under the great ſeal of Ire- 
land, ex certd ſcientid, mero motu,, & gratia ſpeciali, granted to 
Edm. Barret the rectory of Sroze in the county of Longford 
in Ireland, (inter alia) parcel of the poſſeſſions of the late priory 
of Loughſendy, que omnia et ſingula præmiſſa a nobis et proge- 
nitoribus naſtris diu antehac concelata, ſubſtracta, et injuſle de- 
tenta ſuerunt et adhunc ſunt, To have and to hold to the ſaid 
Edm. Barret and his heirs. And it was reſolved, that that 
grant was void, becauſe the ſaid clauſe of gue quidem was in 
judgment of law the ſuggeſtion of the patentee, and the ſaid 
rectory could not be unjuſtly detained from the Queen; and 
the words are in the conjunctive, /. concelata, ſubſlratla, et 
1nju/te d:tenta, and ſo Francis Shane who occupied the ſaid 
rectory did prevail againſt the ſaid patentee: and the ſecond 
conjunctive is, et redditus et reventiones inde, nec alicujus inde 


parcell' antehac reſponſ fuer? ;, ſo that both the (4) conjunctives 


ought to be true, or otherwiſe the grant is void, 

As to the third point in the principal caſe it was reſolved, 
where the ſaid grant made to Sir George (e) Howard was er 
certd ſcientid, mero motu, & gratia ſpeciali : ex certa ſcientia (f) 
imports that the King had knowledge of the thing he granted, 
and therefore ſuch grant is called aſſertive and not ſuggeſtive, 
as it is ſaid in 2 E. 3. 7. in John de Bretaine's caſe, but that is 
to be intended of the truth, which is the proper object of 
knowledge, and not of falſity, which is non ens, and of that 
the King cannot have knowledge, but in ſuch caſe the King 
notwithſtanding thoſe words, is utterly deceived in his grant; 
and therefore they ſhall not give the patentee any advantage. 

Ex mero notu properly imports the honour and bounty 
of the King, who rewards the patentee for the merit of 
his ſervice of his own mere motion, without any ſuit of 
the party: and it was ſaid that thoſe words were add- 
ed after the ſtatute of (g) 4 H. 4. cap. 4. by which act 
the King declares, that he will abſtain from granting any 

| part 


Part X. in Subverſion, &c. 113 


part of his revenues, lands, or wardſhips, unleſs to thoſe who 
have deſerved, and thoſe who ſue. for any ſuch thing ſhall be 
puniſhed, and ſhall not have the thing for which the ſuit was 
made: after which act, to the end it might not appear that 
any ſuit was made, theſe words were added, ſe ex mero motu : 
and the ſaid act is intituled in the Roll Brangwyn, which in Brangwyn, 
the Britiſh tongue ſignifies White Crow: and he was called 

a Crow becauſe he was oftentimes craving and acquiring : 

and White becauſe he had aulica et candida veſtimenta. Ex gra- 

tia ſua ſpeciali, in reſpect of the grace and fayour, which the 

King had conceived for the patentee. And it was reſolved 

that there was a difference between clauſes of (a) gue guidem, (a) Cr. Jac. 
Sc. For ſome are added only to make a more plain demon- 34,35 b. 

0 . a 4 55 
ſtration of the certainty of the thing granted, and ſome which Lane 13. 
concern the King's title, or the value of the land granted, or Plowd. 197. b. 
to make a reſtraint of the King's grant as has been ſaid before: 7 — * 5 

A*. : : 48. 

and additions only to make more certainty ſhall not avoid the : 
King's (5) grant of a thing certain: as (c) 10 H. 4. 2. b. in 1 you 

: 3 5 
Sir John Leſtrange's caſe, it is held, that if the King by Cr. Car. 548. 
oſſice found has a manor in ward, and grants the ſaid manor Py. 87 pl. 101, 
by a certain name in ſuch a county, guod quidem manerium 00 6 
nuper ſeiſitum fuit in manus naſtras, Sc. and in truth this manor Gold. 423. 
never was ſeiſed, it {hall not avoid the grant, for it is not (d) 1Mod. Rep. 197, 
material whether the King had ſeiſed it or not: and it was ( 1) Coffs _ 
added but to make more certainty to that which was certain os 
enough before; and therefore it ſhall not avoid the grant 
although it be falſe. Otherwiſe it is of a general grant, as 
in the principal caſe there it was. 

So in Mich. 22 & 23 Eliz. A caſe between the Earl of a 
Rutland and Thomas (e) Markham was by the command of ( _ 22 & 
Queen Elizabeth referred to Bromley Chancellor of England, Tho. Mock. 


Gerard Attorney, and Popham Solicitor ; and the caſe was ham's caſe, 


ſuch : the Queen granted to Thomas Markham officium cuſto- * Mod. Rep. 197. 


dit parcorum ſive boſcorum de Billo et Berkland in foreſta de Shere- 

wood in com Nolt' quod quidem offiiium Henri“ nuper Comes 

Rutland” nuper habuit, to have and to hold the ſaid ofhce to the 

ſaid Tho. Markham for term of his life; and in truth the / pyer 87. 
ſaid Henry E. of of Rutland never had the ſaid office; and yet pl. 101. 

it was reſolved by them that the grant was good, becauſe guod benz de. * 
demonſtrandi cauja ¶ ) additur rei ſatis demonſtrate fruflra fit. Hob. 171, 

So if the King demiſes a manor by ſpecial name, (g) guod Plowd. 197. b. 
guidem manerium nuper fuit in tenurd ſive occupatione Johan <4 — Ng 
Siile? and in truth he never had it, yet the grant is good, Moor 45. 


a or Yelv. 48. 
24 + i . Car. 548 
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() Cro. Jac. 34. 
(5) 12x Co. 87. a, 


(c) 11 Co. 87 a. 
74. b. 

1 Co. 44. a. 
Hob. 155. 

Cr. Car. 543, 


jure Regis ſhall avoid ſuch grants, and ſuch letters patent by 


{s) Ant. 42. b. 


(Ant. 110. 2. 


{/{ Palm. 83, 


ARTHUR LEOGAI's Caſe, Part X. 


for in theſe caſes the King is not deceived in his title, nor in 
the value which he intends to (a) grant, nor in the reſtraint 
which he for his profit intends to make. It was likewiſe re. 
ſolved, that there was a (5) difference betwixt the King's caſe, 
and the caſe of a ſubject, for a ſubject who may mind his own 
private affairs, ſhall not avoid hjs grant in theſe or the like 
caſes, being made upon a falſe inſinuation or ſuggeſtion ; 
but the King who takes care of the commonwealth, ſhall 
avoid his grant in theſe caſes jure Regio, as it is ſaid in (c) 21 
E. 3. 47. a. b. in the Earl of Kent's caſe, and it is an high 


and great prerogative which the K. has, that when he makes 


any grant upon ſuch falſe ſuggeſtions as aforeſaid, they are 
void in law; ſo when upon falſe inſinuations or pretences, 
he makes any grant as of any monopoly, &e. which in truth 
is to the prejudice of the King and commonwealth, the King 


judgment of law ſhall be cancelled. And it was faid that per- 
petuities, monopolies, and patents of concealments were born 
under an unfortunate (4) conſtellation ; for as ſoon as they 
have been brought in queſtion, judgment has always been 
given againſt them, and none at any time given for them; 
and all of them have two inſeparable qualities, /c. to be trou- 
bleſome and fruitleſs. 

As to the ſaid caſe in (e) 29 E. 3. 8. the caſe there is, that 
the King being founder of the priory of Mountague (which 
was a priory alien) by reaſon of the war of France ſeiſed the 
ſaid priory, and by his charter granted to W. Mountague E. of 
Saliſbury, the father, the advowſon of the ſaid priory to him and 
his heirs, and allo the keeping of the ſaid priory during the 
war, with all the appurtenances, and all the profits thereunto 
belonging, as cntirely as it was in his hands. And after the 
faid Earl died, Will. his ſon and heir then within age ; to 
whom the King by another charter granted omnes advocationes 
eccleſiarum que pertinent ad prioratum de Mountague, tenendum 
uſque ad legitimam ætatem prefati Millielmi, et quas nuper con- 
ceſſimus prafato comiti Sarum patri; where it is taken, 
that the advowſons appertaining to the ſaid priory did not 
paſs to the father by the ſaid general words, And there 
Green Chief Juſtice ſaid, ſurely he conceived, that although 


the King had never granted the advowſons to the Earl, the 


father, that by the ſecond charter they ſhould paſs to Wil iam 
the ſon by thoſe words; for inaſmuch as he grants, &c. to 
hold till his full age, although that which he ſays aſter (the 
which he granted to his father) be falſe, (/) the grant is 


good, 


part X. in Subverfion, &c. 


o0d, but Norton contrary ; ſo that Green's reaſon was, be- 
cauſe the ſaid words of reſtriction come after the habendum, /c. 
after full and abſolute grant ; alſo if the ſaid opinion of Green 
ſhould be law, the ſaid caſe is out of the reaſon and rule of 
the caſe at bar, as appears before. And Mic. 10 Fac. Reg. 
judgment was given for the plaintiff ; whereupon the defen- 
dant brought a writ of error, and the error aſſigned was in the 
point adjudged, which point was argued again at the bar, and 
at the bench, and in Mich. 11 Regis Jacobi the judgment 
was affirmed per totam curiam, for the cauſes and reaſons re- 
ported before. Nota, reader, that Hil. 36 Regine Hl. an in- 


formation was exhibited in the King's Bench againſt Hugh (a) (a) Hu. 36 Fi. 
Hu, Vaughan's 
caſein B. R. 
Cr. El. 507, 


Vaughan for intruding into the ſcite of the Jate priory of Fri- 
ars Preachers in Langley Regis, in the county of Hereford, 
and upon not guilty pleaded the jury gave a ſpecial verdict to 


this effect. Richard, Prior, of the ſaid late priory, anno 38 Moor 537, 538, 


H. 8.with the conſent of the convent by their deed enrolled 
did ſurrender and grant to H. 8. his heirs and ſucceſſors all 
their poſſeſhons, &c. by force whereof, and of the act of 31 
H. 8. the King was ſeiſed of the ſaid ſcite, and 7 Feb. an 31 
H. 8. demiſed it by the name of the ſcite of the ſaid late prio- 
ry to the ſuffragan of Dover for his life ab/que aliquo inde red- 
dendo, and afterwards the ſaid ſuffragan died; and the ſcite by 
meſne deſcents deſcended to Queen Elizabeth. And after- 
wards 27 Junii anno 8 Eliz. a commiſſion was direCted under 
the Exchequer ſeal to William Cook, Eſquire, and others 
giving them authority to ſurvey the ſaid ſcite (inter alia) and 
to certify to the Exchequer in what reparation it was, and what 
lead, ſtone, and iron was requiſite to repair it ; which com- 
miſſioners 3 die Sepiemb. following by force of the ſaid com- 
miſhon, did certify in writing under their ſeals (inter alia) 
that there was an old church appertaining to the ſaid late prio- 
ry, which was in great ruin and decay, and was covered with 
lead, which lead was worth 331. 6s. 8d. and the timber and 
ſtones were little worth, &c. After which certificate the 
lead, timber, and ſtones were ſold by the Treaſurer and Un- 
der-treaſurer of the Exchequer anno 9 El. to one Webſter 
for 331. 6s. 8d. who in the Court of Exchequer acknowledg- 
ed the debt. And afterwards the ſaid Queen El. ꝙ Aprilis an- 
no regni ſui 16. by her letters patent, ex certd ſcientid, mero 
motu, et gratia noſtra ſpeciali, granted the ſaid ſcite of the ſaid 
late priory inter alia to Edward Grimſton the father, and Ed- 
ward his ſon and their heirs, under this proviſo, ſemper quod ſi 
prædicta premiſſa aut aliqua inde parcella, aut redditus aut profi- 
cua eorundem non ſunt nec fuerunt ante 10 diem Aprilis anno regni 
noftri 14. a nobis nec a patre, fratre, nec ſorore no/tris concelat' ſub- 

| | tratla, 


508, 


— 
— oy 


* 


— — 


: 
8 
4 
4 
© * 
k 
in 
ST | 
* 
%3 bY 
"584 
T 
4 
\ 
£10 
1 
4 
l 4 
C37: 
: | 
: 
1 
= 
" 
bi 
l 
4b 
4 
| 
2 
Lt 
a . 


— 2 
=" - 00 2 
. — a. — — 
oY 8 — 
— — 
= 


—_—_— a * 

— — 

— . - 
1 — 12 


>< be « = — 
——ũ—B Sys —— — "aa 
— — - ” — — da 
— — — 2 — 


. — 


_ — ———— — 22 ů— — oe 
o- - - ro” 5 
- — 22 


(2) 11 Co. go. 
2. 92. b. 93. 3. 
Cro, El. 221, 
808. 

Br. Account 8, 


65. 

Br. Bayly 25. 
Moor 476. 
Jenk. Cent. 
226. c. 89. 
Plow, 321. A. 


440. 

3 Co. 12. b. 
Godb. 292, 293, 
297, 299 

2 Roll. Rep. 
296, 297, 300, 
202, 303, 304. 
Hardr. 257 26. 
7 Co. 21. b. 

29. b. 

8 Co, 171.3, 
12 Co. 3. 

2 Inſt. 19. 
Lane 48, 138. 

1 Ventr. 122. 

2 Roll. 161, 
156. 

Dy. 160. pl. 41. 
224. pl 32, 33 
249. pl. 83. 295 · 
Pl. 10. 


Anrnun Lrcat's Cafe, Part x 


waa, vel infuſte detenta, & fic woncelat” ſubtrac vel injuſte de. 
tent” remanſerunt uſque prod” 10 diem Apr” anno 14 ſupradit 
quo die pred” Edwardus & Edwardus, &c. fuis propriis ſumpri. 
J & expenſis ad revela'iimem inde fieri procuraverant, quid 
ture he literæ patentes quoud hujuſmadt parcell” fic non concelatam, 


ſubtraccam, vel injuſte detentam vacue erunt. And further 


found that the Queen never took any profit of the ſaid ſcite, 
but of the ſaid church as aforeſaid. And if, &c. And it 
was objected that the ſaid ſcite ſhould paſs by the letters pa- 
tent, becauſe although it ſhould be admitted that the ſcite it- 
ſelf could not be {aid to be concealed in that caſe, and al- 
though the faid ſcite could not be ſaid ſubſtracted or unjuſtly 


detained from the Queen. Yet foraſmuch as the rents and 


profits thereof were ſubſtracted and unjuſtly detained from the 
Queen, and the words are in the disjuctive, aut redditus aut 
proficua corundem, Oc. therefore the ſaid letters patent were 
ſufhcient to paſs the ſaid ſcite. Alſo it was objected, that the 
{aid commiſſion under the Exchequer ſeal, is not any ſuch 
authentical record in judgment of law, to prove that the ſaid 
fcite was not concealed. But it was reſolved per totam curiam, 
that upon the ſaid ſpecial matter found, the ſaid ſcite thould 
not paſs by the ſaid letters patent. And in that caſe fx 
points were refolved. 1. That when there is any record by 
which the certainty of the King's land (which is not in 
charge) ſo particularly appears, that the King's officers may 
put it in charge (without any reſpect to the time of the ſaid 
record, ſo that it be aſter the King's title accrued) ſuch land 
can never be ſaid to be concealed. As if a man ſeiſed of the 
manor of D. in fee by deed enrolled granted the ſaid manor 
to King H. 8. his heirs and ſucceſſors, and the King or any 
of his ſucceſſors after the ſaid grant had never taken any rent 
or profit thereof, yet this manor ſhall never be faid to be con- 
cealed. So in the caſe at bar, when the King demiſed the 
ſaid ſcite of the Jate priory to the ſuffragan of Dover for his 
life, although nothing be reſerved, this ſcite ſhall never aſter 


be ſaid to be concealed : et fic de fimilibus, 2. It was re- 


ſolved, that in the King's caſe, although one wrongfully takes 
the rents or profits of his lands, yet the faid rents or profits 
cannot be faid to be witheld or unjuſtly detained, for the King 
may charge him who takes the rents or profits of his lands as 
his Bailiff to render (a) account; for in the King's caſe the law 
iu fuch caſe makes a privity; and therewith agrees 33 H. b. 
2. & 3. And when the land itfelf it is not concealed, the 
ſaid words, aut redditus aut profiica eorundem, c. _ 

celata 


part X. in Subverſion, &c. 


celata, ſubtracta, vel injuſte detenta, c. will not paſs it, for 
the King's intention was to paſs nothing but that which was 
concealed from him; for otherwiſe by pretence of the paten- 
tentee, if the King's leſſee has detained his rent reſerved upon 
his leaſe, it ſhould paſs by the ſaid words, which was abſo- 
Jutely denied by all the Juſtices, for no ſuch conſtrained con- 
ſtruction ſhall be made in the King's grant, to paſs his inheri- 
tance againſt the King's intention, and the ſuggeſtion of the 

atentee himſelf. 3. It was reſolved, as before in Shane's 
caſe, that in the ſame caſe land cannot be ſaid to be ſubſtract- 
ed or unjuſtly detained. 4. That the ſaid words ante decimum 
diem Aprilis anno 14 El. ſhould in conſtruction of law be taken 
for the whole time aſter the later title of the Queen, until that 
day, and not for a month, or a year, or two years, &c. upon 
which great uncertainty would follow ; but all times after the 
King's title until that day ſhould be taken, notwithſtanding 
the disjunctive words ſubſequent, a nobts, aut a ſorore, 22 f 
del patre noſtris, 5. That the ſaid commiſſion under the Ex- 
chequer ſeal, and the return thereof was ſufficient to inſtruct 
the King's officers to put the ſcite in charge, and it ſerves for 
a ſuſſicient record to that purpoſe; but an office found by 
force of a commiſhon under the Exchequer ſeal, is not ſuffi- | 
cient to entitle the King, in caſe of attainder of felony, mort- 25 Co. $3. b, 
main, ceſſavit, or the like. So note (a) the difference be- — 199, &c, 
twixt an office of inſtruction, V and an office of intitling. 325. 


Laſtly, it was reſolved, that ſoraſmuch as the Queen was an- — 2 8 


ſwered ſome part of the profits of the ſaid ſcite, no part there- B. N. C. 443. 
of can be ſaid to be concealed. 4 Co. 58. a. - 
| Cro, El. 855. 


. l ; | Cr. Car. . 
[See the Hiſtorical View of the Exchequer, by Gilbert, x Neb"; 


chap. 7. and 4 Co. 54, 55, &c.] 217% 
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ROBERT PILFOLD's Caſe. 


Mich. 10 Tac. 1. in B. R. 


Damages and OBERT (a) PILFOLD brought an aCtion of treſpaſs in 
cofts. the King's Bench, Trin. 7 fac. Reg. Rot. 795. againſt 
w 22 1 4 Robert Dawks, guare clauſum & domum fregit, at St. Olave's 
Caſes in Law. in Southwark, in the county of Surry, with a continuando 
Kc. 275. for a long time, to the damages of the plaintiff 40I. The de- 
Skin. 263, 357» fendant pleaded not guilty, &c. which iſſue was tried by M- 
25 — i prius for the plaintiff, and damages aſſeſſed occaſiane trans: 
Lucas 275. greſſionis prædictæ ad 491. and for coſts of ſuit 2059. upon 

which verdict the plaintiff at the day in bank, being the day 
(5) 1x Co. 56. a. of the return of the Diſtringas (b] remitted gl. parcel of the 
1 88. ſaid 491. aſſeſſed for damages, and prayed judgment of 4ol. 
lenk. Cert 286. (to which damage he had declared) with increaſe of coſts, and 
Hob 178. had gl. de incremento added by the court, which in all did 
3 10. b. amount to 501. and had his judgment accordingly. And 
e thereupon Dawks the defendant brought a writ of error in the 

Exchequer-chamber; and in this caſe it was aſſigned for er- 

ror, that the damages and coſts together amounted to more 

than the damages alledged in the declaration : and it was 


ſtrongly argued that it was error, for miſa & cuſlagid are in. 


cluded in this word damages; and therefore where the ſtat. of 


(e) H. 6. cap. 9. (c) 8 H. 6. gives treble damages in a writ of entry, in an action 
yg 38 upon the ſtat. or in aſſiſe, there the coſts alſo ſhall be treble; and 
59 * d. yet the ſtat. gives treble damages only, but treble coſts are in- 

cluded in this word damages. And therewith agree 14 H. 6. 


13. a. 
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part X. Rog ERT PiLFoLD's Caſe, 


13. a. 19 H. 6. 32. a. 22 H. 6. 57. a. 12 E. 4. f. a. F. N. B. 
248. c. And in 4. & 5 P. & M. Dy. 159. b. Domingo (a) 
Bilota brought an action on the caſe againſt one Pointel, be- 


cauſe he ſued him before the Admiral for a thing done upon 3 


the land, in which caſe the ſtatute of 2 H. 4. c. 1. gives the 
plaintiff double damages, without ſpeaking of any coſts, and 
yet there he recovered as well double coſts as double damages. 
And in 18 E. 4. 23. a. The (6) jurors may aſſeſs the da- 
mages and coſts entirely if they will, for damages include the 
whole, (c) 42 E. 3. 7. b. that the plaintiff ſhall not recover 
more damages than he himſelf has declared for; and there- 
with agree (4) 2 H. 6. 7. 9 El. Dy. (e) 258. b. And in 5 
13 H. 7. 16, 17. in treſpaſs the plaintiff declared to his da- 
mages of 20 marks, and the jury gave 22 marks for coſts and 
damages : Brian, this is good for 20 marks, but they ſhall not 
give coſts beyond the ſum of the damages in the declaration, 
& alit concord', and that was ſaid, was a caſe in the point, 
wherefore it was concluded, that the judgment for that rea- 
fon was erroneous. But it was at laſt reſolved by all the 
Judges of the Common Pleas, and Barons of the Exchequer, 
that the judgment ſhould be affirmed. And the reaſons and 
cauſes thereof I have thought neceſſary to report at large. And 
therefore, firſt, at the () common law before the ſtatute of 
Glouceſter (which was made anno 6 E. 1. c. 1.) A man 
ſhould not recover damages in any real action, as in (z) 
Dower before the ſtatute of Merton, c. 1. not in Aicl, Mor- 
danceſtor, &c, before the ſaid ſtatute of Glouceſter; but in 
actions mixed, as in aſſiſe, (4) entry in the nature of aſſiſe, 
&c, or in perſonal action, as treſpaſs guare clauſum fregit, of 
goods taken away, &c. 2. And that in all cates where a 
man (1) ſhould recover damages he ſhould recover coſts, 
which 1s meant of all caſes, where he ſhould recover damages; 
either before the ſaid act of 6 E. 1. or by the ſaid act. 3 In 
all (m) caſes where a man either before, or by the ſame ita- 
tute ſhould not recover damages, if after the ſaid act another 
ſtatute in a new caſe gives damages, either ſingle or double, 
or treble, &c. there the plaintiff ſhall not recover coſts, ſor 
mis act is an act of creation, which creates and gives a recom- 
pence to the plaintiff, where in the fame caſe no recompence 
was given before. 4. But it is otherwiſe of an act of (n) ad- 
dition, /c, which adds greater recompence and ſatisſaction 
than was given before ſuch act; for where damages and 
colts were given by the common law, but the act in- 
creaſes the damages, there the plaintiff ſhall recover his 
damages increaſed by the ſtatute, and allo (e) coſts: 
and therefore in a Qua impedit (p damages are given 
to the plaintiff by the ſtatute of Weſtm. 2. made in 13 
E. 1. cap. 5. but no coſts ſhall be there recovered, be- 
Cauſe it is an act of creation, which newly gave recompence 

to 
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(a) £ Roll. 577. 
= 159. pl. 37, 


4 Inft. 141. 
Moor 892. 

(5) 1 Roll. 517, 
(e) 1 Bulft, 49. 
Cr. Jac. 69, 70. 
(d) 1 Bulftr, 38. 
2 H. 6. 7. 3. 

1 Roll. 578. 
Yelv. 70. 

Cr. El. 544. 
Cro. Jac. 70. 
(e) Dy. 258. 

pl. 16, 
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2 Inſt, 289. 


RobxAT Pirrorp's Caſe; Part X. 
to the plaintiff where none was recoverable beſore: and there. 
with agree 27 H. 6. 10. b. 2 H. 4. 17. b. 9 H. 6. 66. b. But 
in an action on the ſtatute of (a) 2 H. 4. againſt him who ſves 
in the admiralty fora thing done upon the land, that is an a& 
of addition, for damages and (5) coſts were in ſuch caſe re. 
coverable at the common law. Vide for that 8 E. 4. 13. b. & 
14. a. and the ſtatute increaſes the damages to double, and yet 
he ſhall recover coſts alſo, for the ſtatute in increaſing the da- 
mages, doth not take away the coſts, So afterwards at the 
ſame Parliament at Glouceſter, an. 6 E. 1, c. 5. an action of 
(c) waſte is given, where there was but a prohibition againſt 
tenant in dower, &c. at the common law, and no damages 
ſhould be recovered in it, but for waſte done after the prohibi- 
tion delivered, and againſt tenant for life, or years, no prohi- 
bition lay, and therefore the ſtatute 6 E. I. c. 5. which gives 
treble damages for waſte done before the writ brought, and the 
place waſted, is a law of creation, and which gives remed 
where none was before, and thereſore there no coſts ſhall be re- 
covered: and therewith agree 2 H.4.17.b 9H. 6 66. b. & 19 
H. 6. 32. a. and therefore the books in 5 H. 5. 13. a. & 5 E. 4. 


7. a. are ill reported. But in raviſhment of ward, which is a 


(d) 8 H. 6. o. 9. 
1 Jones 434. 
Lit. ſect. 431. 

2 Inſt. 289. 

F. N. B. 248. c. 
Co. Lit. 2 57. a b. 
23 E. 4. 1-4. 
14 H. 6. 13. a. 
19 H. 6. 32. a. 


() 5 & GE. 6. c. 
14 
Mach 25 


{f) Cr. Jac. 6g, 


420. 


(gs) 2 H. 4. c. 1 1. 
8 H. 6. c. 9. 


law of addition, /c. which adds the recovery of the ward itfelf, 
or the value of it: yet damages and coſts ſhall be alſo recovered, 
becauſe an action lay at the common law for raviſhment of 
ward, in which the plaintiff ſhould recover his damages and 
coſts : and therewith agrees 27 H.6.10.b. So in an action for 
forcible entry into lands upon the ſtatute of 8 H. 6. or in an aſ- 
ſiſe for a diſſeiſin done with force, there the plaintiſt ſhall re- 
cover treble (4) damages, and his colts allo, becaule at the 
common la the plaintiff ſhould recover damages and coſts in 
both the caſes, for that ſtatute is but an act of addition, and 
therewith agree 14 H. 6. 13. a. 19 H.6.32.a. 22H 6.57.4. 
12 E. 4. . a. F. N. B. 248. c. But in a Decies tantum, which is 
a law of creation, there the plaintiff ſhall recover the penalty 
given by the ſtatute and no more, for that is a law of creation, 
2 H. 4.17. b. So upon the ſtatute of 5 E.6. of (c) ingroſſers, 
the plaintiff ſhall not recover colts, but only the penalty given 
by the ſtatute becauſe the party had no remedy at the common 
law, 35 H. 8. Damages 200 Brook. 
Fifthly. It is to be known, that this word (/) damna 18 
taken in the law in two ſeveral ſigniſications, the one proper- 
ly and generally, the other relative & fr; properly, as in 
the caſes which have been put upon the ſtatutes of (g) 2 H. 4. 
& 8 H. 6. where cofts are included within that word: for 
damnum in its proper and general ſignification dicitur a demendo, 
cum diminutione res deterior fit, and in this ſenſe colts of ſuit are 
damages to the plaintiff, for by them res ſuadiminuitur, But when 


_ theplaintifFſhews for wrong done to him to the damage of ſuch a 


Cr, El, 568, 


ſum, that is to be taken relative for the wrong which is paſt be- 


tore the writ brought, and are aſſeſſed occaſtane ranger poo” 
| lei&y 
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ade, and cannot extend to coſts of ſuit, which are future, 
and of another nature, /c. to legal expences, and whereof no 
certainty could then be known. So thele are two diſtin& 
things, c. damna pro injuria illata, and expenſe litis; and 


therefore in the ſaid acts of Parliament of (a) 2 H. 4. and (a) » H. 
$ H. 6. they are taken in their proper and general fignifica- 5 H. 6. 


tion, and in favour of the plaintiff, who always when he re- 
covers is ſavoured in law. But in the caſe at bar, it is taken 
in its relative ſignification, regarding the wrong which is paſt; 
and ſo they are expreſly aſſeſſed by the jury, and that allo in 
the plaintiff's favour ; and the difference was well obſerved 
betwixt perſonal actions, and real actions in which damages 
are to be recovered : for in perſonal actions, they ſhall de- 
clare to damages, becauſe they ſhall recover damages only for 


the wrong done before the writ brought, and ſhall recover no 


damages tor any done pending the writ ; but in (/) real ac- 
tions the demandant ſhall never count to damages, becauſe he 
is to recover damages pending the writ: and therefore it is 
held in (c) 33 H. 6. 47. a. In a writ of entry ſar diſſeiſin, 
or in nature of an aſſiſe, where the party ſhall recover da- 
mages, and a writ 18 awarded to enquire of the damages, that 
the plaintiff ſhall recover damages from the time of the diſ- 
ſeiſin to the time of the awarding of the writ of enquiry of da- 
mages, and not after, notwithſtanding that the writ of en- 
quiry was not ſerved aſter ſeven years paſt, and iſſue be join- 
ed triable by verdict, he ſhall recover damages, but from the 
time of the diſſeiſin to the time of the verdict : but in a præcipe 
quod reddat, of a rent of the poſſeſſion of the demandant him- 
ſelf, he ſhall recover the arrearages behind, as well at all 
times pending the writ as before, v/que diem judicii redditi, 
becauſe it is his inheritance : and therewith agree 7 E. 4. 5. a. 
vide 13 Aſſ. p. 2. 17 Aſſ. p 10. 29 Aſſ. p. 59, 31, 33. 36 All. 
p 2. 40 E. 3. 24. 7 H. 4. 16. . 16 H. 7. 5. a. 6. a. 

And as in (4) real actions the demandant ſhall not count 
to damages, becauſe it is incertain to what the damages 
will amount, becauſe he ſhall recover thoſe pending the writ; 
ſo in the caſe of coſts they ſhall be recovered tor the ex- 
pences pending the writ, which being uncertain cannot be 
comprehended in the count, becauſe the count extends to 
damages paſt, and not to expences of ſuit. And coſls are not 
always included in this word damages, for if treſpaſs is 
brought againſt two defendants and the one is found guilty by 
himſelf; and the other guilty by himſelf, and (e) damages 
are ſeverally aſſeſſed, yet the coſts ſhall be jointly taxed: and 
therewith agree 36 H. 6. 12. a. and 12 E. 4. I. a. And the 
books in (/) 42 E. 3. and 2 H.. were agreed to be good law, 
Je that the plaintiff ſhall never recover more (g) damages, 

than 


4. C. 1 
C, 


9. 


(2) 2 Inf, 236, 


(c) Jenk. Cent. 6. 
Br. Damages 14. 
Fitz. Damages 


34+ 


(4) 2 Inft. 236. 
(e) 11 Co. 5. b. 


+ Bo 

lenk. Cent. 269. 

Hob. 66. 

i Brownl, 233. 

1 Buiſtr. 187. 

Cr. Jac. 118, 

349, 384 385. 

Cr. Car. 54, 243. 

1 Roll. Rep. 30, 
1. 

Cr. El. $65, 

Y Plowd. 91. 

a. b. 

43 E. 3. 7. b. 

2 H. 6. 7. b. 

(£) Cr. Jac. 69, 

207. 

Yelv. 45, 70. 

Er. El. 5447568, 

866. 

1 Buiſte. 49. 

1 Roll. 578, 
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(a) Cr . Jac. 69, 
297. 

Yelv. 45, 70. 

1 Bulſt. 49. 

Cr. El. 544, 
568, 866. 

1 Roll. 578. 
(6) Bulft. 49. 


(e) 1 Roll. 578. 


(4) 1 Roll. 578. 
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than he has (a) declared for, ſe, damages for the wr 

done; but expenſe litis may be added thereto ; and therefore 
(b) 34 E. 3. Damages 7. was denied to be law, /c. that in 
waſte the plaintiff declared to the damages of 101. and the 
jury found damages to 201. and they were trebled ; and the 
reaſon there given is, becauſe the ſtatute of Glouceſter enaQ; 
that the defendant make agreement of the treble of what the 
waſte is taxed at; but the ſtatute is to be intended of damages 
lawfully taxed: and ſo it was held by the Lord Dyer Trin. 10 
El. in an action of waſte brought by the Lord Abergaveny, 
that the jury could not value the waſte more than the plaintiff 
has alledged in his declaration: and therewith agrees Hil. 3 E. 
4. Rot. 137. And yet in ſome caſes the (c) plaintiff ſhall 
recover more damages than he himſelf has declared for, as in 
8 H.6.5. a. in (c) detinue, the plaintiff ſhall recover more 
damages than he himſelf has declared for. And as to the 
caſe of (4) 13 H. 7. 16. & 17. which caſe has been cited out 


of Brook's Abridgment, the book at large was confeſſed to be 


9 1 Roll. 578. 
0 El. 568. 


{f) Antea 41. a. 
5 Co. 25. 2, 
Præf. 4. Rep. 


(2) 9 Co. 14. a. 
Perk, ſect. 168. 


good law; for the caſe, as it is there re reported, is ſuch; in 
an action of treſpaſs brought by Dorrel, he declared to the da- 
mages of 20 marks, the defendant pleaded not guilty: and 
they taxed the damages and coſts of his ſuit jointly to 22 
marks, which is the principal caſe word by word, which is 
clear that the verdict cannot ſtand; for it doth not appear how 
much is for (e) damages, and how much for coſts ; and then 
it may be they have given greater damages than the plaintif 
has declared for, ſo the verdict is incertain ; and therefore 
Brian faith well, that in ſuch caſe the plaintiff can have 


Judgment but of 20 marks : then all that follows is but the 


collection of the reporter: ſo that according to his opinion, 
and of others the jury cannot give coſts beyond the ſum of 
the damages on which the plaintiff has declared, which col- 
lection is not warranted by the opinion of Brian: for inal- 
much as the damages and colts were jointly aſſeſſed, the 
plaintiff could not have judgment but of 20 marks for the in- 
certainty, although coſts might be given beyond the damages 
in the declaration. And therefore (/) abridgments are of 
good and neceſſary uſe to ſerve as tables to find the caſes in 
the books at large, or records, and not to ground any opi- 
nion upon abridgments : for example; the caſe in (g) 45 E. 
3- 19, 20. where the caſe was, that lands were given to 7. 
C. with one Joan the ſiſter of the donor, habendum eis & he- 
redibus ſuis imperpetuum ; and Fitz. in abriging the caſe, title 
Tail 14. faith, that the gift was adjudged fee-ſimple, and 
not frank-marriage ; and Statham, in abridging the caſe 
tide Tail faith, it was adjudged an eſtate in frank- 
| marriages 
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marriage, and Brook title Frank- marriage 1. ſaith, Quære, 

quia non adjudicatur ; idea ſatius eft petere fontes quam ſettari ri- 

vun. Nota, reader, the principal caſe was adjudged by the Show. 56, 57. 
Court of King's Bench, and afterwards that judgment was 

affirmed by all the Juſtices of the Common Pleas and Barons 

of the Exchequer, and the record was ſent back into the 

King's Bench according to the ſtatute. 


Vor. V. Re CHEYNEY's 


ms Q HEY NE Y's Caſe, 


Mich. 10 Jacobi 1. 


1 term Serjeant Nichols moved this caſe: Cheyney 
brought a writ De valore maritagii, and iſſue was taken 
upon the tenure ; and before the Juſtices of Ni prius in the 
county of York it was found for the plaintiff, and the jury 
# Carthew 362. did afleſs 40s. damages, and 108. coſts, and did not * en- 
quire of the value of the marriage, as they ought to have 
done; and he moved, that the plaintiff might have a writ to 
enquire of the value to ſupply the defect of the verdict ; and 
he cited two precedents, one Paſch. 3 Fac. Rot. 745. in ra- 
viſhment of ward brought by the Lord Barkley againſt Hill; 
the defendant pleaded not guilty, the jury found him guilty, 
and that the heir was within age, and married, &c. et af. 
dent damna et miſ” and found not the value of the marriage, 
and a writ iſſued to enquire of the value of the marriage : 
and the like writ awarded Trin. 38 Eliz. Rot. 1703 
(a) Roll. 522, And in 4 Mar. Dyer (a) 135. in a Quare impedit brought 
Dyer: 35. pl. 12. by Poyner, the iſſue was found for the plaintiff, but by 
2 Keb. 499 his negligence the jury was not charged to enquire of 
the four points, ſc. De plenitudine, ex enjus præſentatio- 
ne, fi tempus ſemeſire N and the value of the church 
per annum; there the plaintiff may have a writ to enquire of 


(5) Dyer 241; theſe points. Vide 8 El. Dyer (5) 241.9 El. Dy. 260. And 
| — 8 TP the caſe was oftentimes debated, and at laſt it was reſolved, 
* * A that the verdict was inſufficient: for the Chicf Juſtice 
11 Co 56. a, ſaid; 

2 Roll. 722. 
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faid, that in a writ De valore maritagi, three (4) things are (e) 9 Co. 72. a. 
to be recovered, /. the value of the marriage, damages, and 

colts, quod ſuit conceſſum per tot” cur. 2. It was reſolved, that 

although the iſſue be in this caſe de va/ore maritagii upon the 

tenure, yet, as upon a conſequent or dependent upon the 

iſſue, the jury are, as parcel of their charge, if they find for 

the plaintiff, to enquire of the value of the marriage, of da- 

mages and coſts ; and if the jury aſſeſs exceſſive value, or ex- , Roll. 522. 

ceſſive damages, attaint lies thereof. And therefore in aſſiſe, 

if the iſſue be joined upon a releaſe, and a mediate ouſter 

confeſſed, there if the iſſue be found for the plaintiff, yet as 

parcel of their charge, the recognitors of the aſſiſe ſhall en- 

quire of the ſeiſin and diſſeiſin, for that is the point of the 

writ, and thereupon attaint lies: and therewith agree 11 H. 

4. 27. 34 H. 6. 32. b. 16 Af. p. 1. 16 E. 3. Attaint 41. 

Vide 32 E. 3. Ceſſavit 25. 33 H. 6. 25. And in (6) treſpaſs (3) 11 Co. 9. a, 
againſt two, one comes and pleads not guilty, and is found Cro. Jac. 118. 
guilty, in this caſe this firſt inqueſt ſhall aſſeſs damages for 

the whole treſpaſs by (c) both defendants ; and afterwards the (c) 11 Co. 5. b. 
other comes and pleads not guilty, and is found guilty, the 

finding of the damages by the firſt inqueſt to which he 

was not party, ſhall bind him; and therefore if they are out- 

rageous or exceſſive, the defendant in the laſt inqueſt ſhall 

have an attaint : and therewith agree 44 E. 3. (4) 7. and 

F. N. B. 107. E. 80 in treſpaſs Quare clauſum fregit, if 

iſſue is joined upon a ſeoffment, and the jury give outra— 

geous damages an (4) attaint lies, for the enquiry of the da- (4) 17 Co. 6. a. 
mages is ſubſequent upon the iſſue, and parcel of their charge. Cr. Car. 54. 

90 in the caſe at bar, if the jury had found outrageous value bp . 

or damages, an attaint lay thereon. 3. It was reſolved, that 9 
the omiſſion in the verdict ſhould not be (e) ſupplied by a Cr. Jac. 348, 

writ of enquiry of damages, for that would prevent the plain- 9 1 3 ö 
tiff of his remedy by attaint, which would be miſchievous, Roli. 3 1 
for then ſuch omiſſion might be on purpoſe to deprive the 

plaintiff of his attaint. But the rule is, that when the court 

(f) ex officio ought to enquire of any thing upon which no (F) 19H. 6 f. a. 
attaint lies, there the omiſſion of it may be ſupplied 4 AB 2. 
by a writ of enquiry of damages, (as in the ſaid caſe of 4 pg 
Quare impedit, to enquire of the ſaid four points, for of 1 Roll. Rep. 30. 
them no attaint lies, as it is held in (g) 11 H. 4. 80. becauſe as B.. * 4 
to them the inqueſt is but of office) but in all caſes when An 
any point is omitted whereof attaint lies, there it {hail not be 

ſupplied by a writ of enquiry of damages, upon which no 

attaint lies; and therefore the precedents which have been 

cited, and all others which are againlt theſe rules paſſed 
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ſub filentio, without the advice of the court, and againſt the 
2 Roll. 72z. rule of law : and therefore in detinue, if the jury find da. 
mages and coſts, and no value, as they ought, it ſhall not he 
ſupplied by a writ of enquiry of damages for the reaſon afore- 


ſaid: and therefore by the rule of the court a new /enire fg. 
cias was awarded. 


The Caſe of the Mayor and 
Burgeſſes of LYNNE REOGIS 
concerning Miſnoſmer of Cor- 
porations. 


Trin. 10 Fac. 1. Rot. 2413. 


Norſ. ſſ. FOHN PAYYN, late of Catton in the county afore- 
ſaid Gent. executor of the teſtament of John 

Payn, late called John Payn of Lynne Regis in the county of 
Norfolk, Eſq. was ſummoned to anſwer to the Mayor and 
Burgeſſes of Lynne Regis in the county of Norfolk, of a plea, 
that he render to them 3oool. which he unjuſtly detaineth 
from them, &c. And whereupon the ſaid Mayor and Bur- 
geſſes, by Henry Baſtard their attorney ſay, that whereas the 
aforeſaid John Payn the teſtator in his life, on the 27th day 
of Jan. in the 6th year of the reign of the lord the now King, 
&c. at Gaywood in the county aforeſaid by his certain writ- 
ing obligatory, had granted himſelf to be bounden to the faid 
Mayor and Burgefles in the aforeſaid 3000 l. to be paid to the 
ſaid Mayor and Burgeſſes when thereof he was required; 
yet the {aid John Payn the teſtator in his life-time, and the 
aforeſaid John Payn the executor, after the death of him the 
teſtator John Payn, although often required, the aforeſaid 
3000 |. to the ſaid Mayor and Burgeſſes rendered not, but 
the fame denied to them to render, and the aforeſaid John 
Vayn the executor doth yet deny the ſame to render to them, 
aud unjuſtly detaincth the ſame 3 whereupon they ſay, that they 
R x 3 0 are 


Brownlow, 
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are injured, and have damage to the value of 1001, and 
thereof they bring ſuit, &c. and bring here into court the 
writing aforeſaid, which teſtifieth the debt aforefaid, in form 
aforeſaid, whoſe date is the ſame day and year aforeſaid, &c. 
And the aforeſaid John Payn executor, by Tho. Blofield his 
attorney, comes and defends the force and injury when, &c, 
and faith, that he, by virtue of the writing aforeſaid, ought 
not to be charged with the ſaid debt, becauſe he faith, that 
the ſaid writing is not the deed of the ſaid John Payn the 
teſtator, and upon this puts himſelf upon the country; and 
the aforeſaid Mayor and Burgeſles likewilc ; thereſore it is 
commanded to the Sheriff, that he cauſe to come here, from 
the day of the Holy Trinity in three weeks, twelve, &c. by 
whom, &c. who neither, &c. to recognize, &c. becauſe as 
well, &c. At which day the jurors between the parties afore- 
faid, of the plea aforeſaid, were put between them in reſpite 
here until this day, that is to ſay, in eight days of St. Mi. 
chael then next following, unleſs the Juſtices of the lord the 
King aſſigned to take the aſſiſes in the county aforeſaid, by 
the form of the ſtat, &c. on Monday the 27th day of July next 
following, at the caſtle at Norwich in the county aforeſaid 
firſt ſhall come; and now at this day come as well the afore- 
ſaid Mayor and Burgeſſes, as the aforeſaid John Payn the 
executor, by their attornies aforeſaid ; and the aforeſaid Juſ- 
tices of aſſiſes, before whom, &c. ſend here their record in 
theſe words. Afterwards at the day and place within con- 
tained, before Edward Coke Knt. Chief Juſtice of the lord 
the King of the hench, and John Croke, Knt one of the Juſ- 
tices of the ſaid lord the King aſſigned to hold pleas before 
the King himſelf, Juſtices of the ſaid lord the King aſſigned 
to take the aſſiſes, in the county aforeſaid by the form of the 
ſtatute, &c. come as well the within named Mayor and Bur- 
geſſes, as the within written John Payn the executor, by their 
attornies within written; and the jurors of the Jury, where- 
of within 1s made mention, being likewiſe called come, 
who to ſay the truth of the matter within contained being 
choſen, tried, and ſworn, ſay upon their oath. that long be- 
fore the making of the writing obligatory within written, the 
lord Henry, late King of England the 8th, on the 7th day of 


July in the 29th year of his reign, by his letters patent, 


{ſealed under his great ſeal of England, bearing date at 
Weſtminſter the ſame day and year, and to the jurors 
aforeſaid in evidence ſhewed, reciting by the ſaid letters 
patent, that whereas the ſaid late King by his letters pa- 
tent, whoſe date was the 27th day of June in the 16th year 
of his reign, of his ſpecial grace and of his certain 


knowledge and mere motion late had granted, and by the 


ſaid his letters patent confirmed, for him his heirs and 
ſucceſſors, to the Mayor and Burgeſſes and inhabitants of bis 


borough 
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borough of Biſhop's Lynne in his county of Norfolk, that they 
for ever ſhould be one body corporate, and one commonalty, 
perpetual in thing and name, and that they ſhould haye per- 
petual ſucceſſion, and the name of the Mayor and Burgeſſes 
of the borough of aforeſaid Biſhop's Lynne in the county of 
Norfolk, ſhould have and bear, and by the ſame name, ſhould 
be perſons able and capable in law to have and purchaſe lands, 
tenements, goods, and chattels, and other poſſeſſions whatſo- 
ever, and to plead and to be impleaded, anſwer and anſwered, 
defend and defended, and might and could defend, and be 
defended, before any Juſtices or Judges whatſoever, whether 
ſpiritual Judges or temporal, in whatſoever courts, and in all 
and ſingular actions, cauſes, matters, plaints and demands of 
whatſoever kind they ſhould be or nature, in the ſame man- 
ner as the other the liege people of the ſaid late King, perſons 
able and capable in law to plead, and be impleaded to anſwer, 
and to be anſwered, defend, or might defend, or be defended ; 
and that the ſaid Mayor and Burggſles, and their ſucceſſors, 
ſhould have, or might have, one com. ſeal for their buſineſſes, 
and other things to be done within the borough aforeſ. hap- 
pening or ariling, with divers other liberties, franchiſes, grants 
articles, and immunities in the ſaid his letters patent contained 
and ſpecified, as in the faid his letters patent more fully and 
manifeſtly appeared : and whereas afterwards by a certain 
ſtatute late in a Parliament of the ſaid late K. at Lond. holden 
the third day of November in the 21ſt year of his reign, and 
from thence adjourned to Weſtm. and there holden, and from 
that time continued by divers prorogations until the th day 
of Feb. in the 27th year of his reign, and then and there 
holden, amongſt other things, it was enacted, that the ſaid 
late K. Hen. the 8th. his heirs and ſucceſſors, Kings of Engl. 
ſhould have, hold, and enjoy, to him for ever, the lordſhips 
or manors of Biſhop's Lynne and Gaywood, (amongſt other 
things) with all and fingular their appurtenances, as alſo all 
liberties, franchiſes, goods, and chattels, waifs and ſtrays, 
views of frankpledge, courts, profits of courts, and all and 
ſingular other temporal poſſeſſions and hereditaments, with 
the appurtenavces in Biſhop s Lynne and Gaywood aforeſaid, 
which late before then belonged to the late Biſhop of Norwich, 
and which the ſaid Biſhop then lately had in right of his ſaid 
late biſhoprick, as in the ſaid act of Parliament more fully ap- 
peared ; the ſaid late K. Hen. the 8th, for that by the ſaid 
act the ſame manors and poſſeſſions to him and his heirs 
Kings of England were enacted, and were willed and or- 
dained, and by the fame his letters patent declared for him 
and his heirs, that the ſaid town of Biſhop's Lynne, from 
thenceforth for ever, ſhould be named and commonly called 
and Known by the name of King's Lynne, and not by any 
other name; and that the fame from the name ol Biſhop's Lynne 
from hencef. ſhould be deſtroyed and deprived. And further 
R r 4 the 


121 


Pleadings in the Caſe of the Mayor Part x; 


the ſaid late K. Hen. the 8th, out of his ſpecial grace and 
mere motion, and for the love which he bore to the aforeſaid 
his beloved and faithful ſubjects, the Mayor and Burgeſſes of 
his borough of Lynne aforeſ. in his county of Norfolk aforeſ. 
and which to the ſaid borough and the inhabit. of the ſame he 
had and bore; and deſiring moreover peace, —_ and tran. 
quility in the ſaid borough, continually to be had, and from 
time to time to be increaſed, from whence all proſperity, uti- 
lities, and their accommodations undoubtedly take beginning ; 
had condeſcended, and by the ſame his letters patent had 
granted for him, his heirs, and ſucceſſors, to the aforeſ. Mayor 
and Burgeſſes and inhabitants of his borough aforeſ. that the 

for ever after, the name of Mayor and Burgeſſes of his borough 
of Lynne Regis, commonly called King's Lynne, in his county 
of Norfolk, ſhould have, bear and enjoy, and by the tame 
name ſhould be called and named, and not by any other name; 
and that by the ſame name they ſhould. be perſons able and 
capable in law to have and purchaſe lands and tenements, 
goods and chattels, and other poſſeſſions whatſoever, and to 
plead and be impleaded, anſwer and to be anſwered, defend 
and might be defended, before whatſoever Juſtices or Judges 
temporal or ſpiritual in what court ſoever, and in all and ſin- 
gular actions, cauſes, matters, plaints, and demands, of what 
kind ſoever they ſhould be, or nature, in the ſame manner 
as the other liege people of the ſaid late King were able and 
capable in law to plead and be impleaded, anſwer and be an- 
ſwered, defend or might be defended, as by the faid letters 
Patent 'to the jurors aforeſaid in evidence ſhewed, amongſt 
other things, more ſully appeareth. And farther the jurors 
ſay upon their oath aforeſ. that after the making of the ſaid 
letters patent aforeſ. that is to ſay, on the e 27th day of 
Jan. in the 6th year of the reign of the lord the now King of 
Engl. &c. within written, the aſoreſ. John Payn the teſtator 
in his life, the writing obligatory, in the declaration within 
written ſpecified, made, ſealed, and as his deed delivered to 
the aforeſaid Mayor and Burgeſſes of the borough of the lord 
the K. of Lynne Regis, commonly called King's Lynne, in his 
county of Notf. in the aforeſ. letters patent named, by the name 
of the Mayor and Burgeſſes of King's Lynne in the county of 
Norf. but whether upon the whole matter aforeſ. by them the 
ſaid jurors in form aforeſ. found, the writing obligatory atorel. 


in the declaration within written ſpecified, be the deed of the 


ſaid J. Payn, or not, the ſame jurors are altogether ignorant, 
and pray thereof the advice of the Juſtices and court here, &c. 
And if upon the whole matter aforeſ. by them the ſaid jurors 
in form aſoreſ. found, it ſhall ſeem to the Juſtices here, that 
the writing aforeſ. in the declaration within written ſpeci— 
fied, be the deed of the aforeſ. John Payn the teſtator, then 
the faid jurors ſay upon their oath aforeſ. that the writing 
aforeſ is the deed of the ſaid John Payn the teſtator, and 
then they aſſeſs the damages of the ſaid Mayor and Burgeſſes, 


by 
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occaſion of detaining of the debt within written, above 
their coſts and charges, by them in their ſuit in this behalf 
expended, to 12 d. and for their coſts and charges to 12d. 
And if upon the whole matter afoeſaid, by them the jurors 
in form aforeſaid found, it ſhall ſeem to the Juſtices here, 
that the writing aforeſaid be not the deed of the aforeſaid 
John Payn the teſtator, then the ſaid jurors ſay, upon their 
oath aforeſaid, that the writing aforeſaid is not the deed of 
the aforeſaid John Payn the teſtator, as the aforeſaid John 
Payn the executor above in pleading” hath alledged ; and be- 
cauſe the Juſtices here will adviſe themſelves of and vpon the 
premiſes, before that they give their judgment thereof, day 
is given to the parties aforeſaid, until, &c. to hear their judg- 
ment thereof, becauſe the faid Juſtice here thereof are not 
yet, &c. | | 


The Caſe of the Mayor and 
Burgeſſes of LYNNE REIS, 
concerning Miſnoſmer of Cor- 
porations. 


Mich. 10 Fac. 1. which is entered Trin. 
IO Jac. 1. Rot. 2413. in C. B. 


HE Mayor and Burgelſes of Lynne Regis in the county 

| of Norfolk brought an action of debt againſt John Payn, 
Gent. executor of John Payn, Eſq. on a bond made by the 
teſtator to the plaintiffs, 27 Jan. anno 6 Fac. Reg. in 30001. 
The defendant pleaded not the teſtator's deed, &c. and the 
Jury gave a ſpecial verdict ; viz. King H. 8. 7 Junii anno regni 
ſui 29. by his letters patent under the great ſeal, reciting, that 
the ſaid King by his letters patent 27 Junii anno regni ſut 
16. had granted to the Mayor and Burgeſſes and inhabitants 
burgi ſui de Linne Epiſcopi in comitatu ſuo Norfolc' quod ipſi imper- 
petuum eſſent unum corpus corporatum, et una communitas perpetua 
in re et nomine et quod habeant ſucceſſionem perpetuam ac nomen Ma- 
Joris et Burgenſium burgi prædidii Linne Epiſcopi in comitatu Nor- 
fol haberent et gererent, et per idem nomen eſſent per ſonæ habiles et 
capaces in lege, &c. And by the ſame letters patent, — 
| that 
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that whereas by act of Parliament, 4 Feb. ann. 27 H. 8. it 
was enacted, that the ſaid King, his heirs and ſucceſſors Kings 
of England, ſhould have the manors of Linne Epiſcopi, and 
Gaiwood, inter alia, the faid King by the ſaid letters patent 
declared, quod eadem villa de Linne Epiſcopi de cætero vecaretur 
et nominaretur Linne Regis, vulgariter nuncupat' King's Lynne, 
et non per aliud nomen: and granted to the ſaid Mayor, Bur- 
geſſes, and inhabitants burg! ſui præd' quod 70 im per petuum 
nomen Majoris et Burgenſium burgi ſui de Linne Regis vulgariter 
nuncupat” King's Lynne in comitatu ſuo Norf. haberent et gererent, 
et per idem nomen vocarentur et nominarentur et non per aliud no- 
men, et quod per idem nomen eſſent per ſonæ habiles, Ac. And the 
jury further found, that 27 Jan. an. reg. Regis Jacobi 6. pred” 
Johannes Pain teſlator in vita ſug prædictum ſcript obligatorium 
fecit, figillavit, et ut fact ſuum deliberavit prefat' Majori et 
Burgenſibus burgi domini Regis de Linne Regis, wulgariter nun= 
cupat King's Lynne in com? ſus Norf. per nomen Majoris et Bur- 


genſium de Linne Regis in com Norf. ſed utrum ſuper tota materia, 


Sc. pred” ſcriptum obligatorium in narratione ſpectficat” fit ſactum 
præd' Johannis Payn teſtatoris necne, iidem juratores ignorant & 
inde petunt adviſamentum Fuſticiariorum et cur', Sc. And this 
caſe was oftentimes argued at the bar. And it was objected 
on the defendant's part, that the faid bond (4) varied from the 
true and right name of the corporation, and by conſequence 
was not the teſtator's deed ; and the material variances were, 
becauſe they were incorporated by the name of Majoris et Bur- 
genſium burgi domini Regis de Linne Regis, &c. and the bond 
was made to them per nomen Majoris et Burgenſium de Linne 
Regis, omitting after this word Burgenſium theſe two words, 
(b) Burgi Regis, which are parcel of the name of the incor- 
poration. And it was obſerved by them, firſt, that the name 
of the corporation 1s like to the proper (c) name, or the name 
of baptiſm. 2, After the King has given them their name, 
then it is added, et quad per idem nomen vocarentur, &c. 3. Ne- 
gative words are added to the ſaid affirmative words, et non per 
aliud nomen: but the bond varies from the proper name of 
the incorporation, and is not made per idem nomen, but per 
aliud nomen, direQtly againſt the letter and intention of the 
King's charter. And it was ſtrongly urged, that the 
(d) place of the incorporation is of the eſſence of an 
incorporation ; for without a place, no corporation can be 
| Sac founded, 
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(a) 11 Co. 20. a. 


ö 


(5) 1Brownl, 57, 
Ante 28, b. 


(c) 10 Co. 28, b, 
1 Roll. 512, 

38 E. 3. 15. a. 
21 E. 4. 56. a. b. 
1 And. 196. 


(d) 10 Co. 29. b. 
1 Roll. 512. 
Plowd, 150. As 
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(a) Mich. 29 
& 30 El. in the 
Exchequer, the 
caſe of the hoſ- 
pitel of the 
Savoy. 

1 And. 202. 
Hob. 125. 

1 Leon. 159. 
Moor 228, 865. 
Antea 32. b. 


(>) Moor 865. 
Hob. 125, 


(c) Anteaga. a. b. 


(40 Hob. 125. 


(e) Co. Lit. 
109. A. 110. 


7 Co. Lit. 


109- 4 b. 
Lit. Sect. 164. 
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founded, and the place js the principal part by which the in- 
corporation can be known and diſtinguiſhed from others: and 
therefore may be fitly reſembled to a man's face which is the 
principal part by which he is known and diſcerned : and for 
that a caſe was cited Mich. 29 & 3o El. in the Exchequer in 
Ejectione firme, in which (a) Mariet was plaintiff and Paſchal 
and others defendants, of a demiſe made by T ho. Fanſhawe, 
Eſq. the Queen's Remembrancer of her court of Exchequer, 
of certain lands in Denge in the county of Eſſex, &c. and 
upon not guilty pleaded, the jury gave a ſpecial verdict, to 
this effect, the Maſter and Chaplains of the Savoy were in 
corporated per nomen Magi/tri & Capellanorum hoſpitals Henrici 
nuper Regis Ang!” ſeptimi de Savoy by force of certain letters 
patent made anno 4 H. 8. And the Maſter and Chaplains of 
the ſaid hoſpital being ſeiſed in fee of the manor of Denge in 
the county of Eſſex, whereof the lands in which were parcel, 
anno 26 E. 6. by deed indented demiſed the ſaid manor to 
John Paſchal for 99 years, per nomen Magi/iri hoſpitalis Hen- 
rici Regis Ang ſeptimi, vocat' the Savoy, & Capellanorum 
ejuſd hoſpitalis; and if this leaſe was made according to their 
tæue name of incorporation, was the queſtion : and it was 


adjudged in the Exchequer that the leaſe was void, becauſe 


they had miſtaken their name of incorporation in the moſt 
material part of it, ſc. in the place, for the true name is, 50%, 
pitalis, Sc. de (v) Savoy, and in the demiſe it is hoſpitalis, Se. 
vocat” the Savoy; and the material variance, in reſpect that 
de ſignifies the place itſelf, and vocat” fignifies a name, which 
may be applied to another place; as Prior et Confratres hoſpi- 
talis Sancti Johannis de (c) Feruſalem in Anglia, and many 
other caſes, as of Mount Carmel, Bethlehem, and others, 
which in truth are in the land of Canaan, and yet are applicd 
to certain places in England : all which you may ſee cited 
before in the caſe of the hoſpital of the Charter-houſe ; and 
therefore I have omitted them here. And it was faid, that 
upon the ſaid judgment, a writ of error was brought in the 
Exchequer-chamber, where the caſe was often argued again 
at the bar, and yet the ſaid judgment was never (4) reverſed. 
So in the caſe at bar, foraſmuch as this word burgi is omitted, 
which is the place of the incorporation, it is ſuch a material 
variance, that the bond is void: and although it is ſaid dz 


Linne Regis; yet that well proves that it is a town; but it doth 


not thereby appear that it is a borough, for every borough is a 
town, but every town is not a borough. And therefore Litt. 
lib. 2. cap. 10. of Burgage ſaith, it is to be known, (/ that 

0 
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the ancient towns called boroughs are the moſt ancient (a) 
towns that are in England: for thoſe towns which are now 
cities or counties, in ancient times were boroughs, and called 
boroughs, and from ſuch ancient towns called borqughs came 
the Burgeſſes to Parliament, when the King had ſummoned 
his Parliament. Alſo for the greater part ſuch boroughs have 
divers cuſtoms and uſages which other towns have not, &c. 
By which there appears a manifeſt difference in judgment of 
law betwixt a borough and a town; and the opinion of Ca- 
vendiſh Chief Juſtice in 40 Af: p. 27. was cited, where he 
holds that all the ancient boroughs are of record in the Ex- 
chequer. And with Littleton agree 41. (43) E. 3. 32. a. 
21 E. 4. 53. b. & 54. a. 21 H. 5. 15. b. by Frowick, &c. 
Another variance was obſerved, that this word (Regis) was 
omitted, for the true name of the corporation is burg: ſui de 
Linne, i. burgi Regis de Linne; and in the bond not only 
burgi is omitted, but Regis alſo; which (as it was urged) 
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(a) Lit. ſect. 
164. 


Co. Lit. 109. . b. 


was alſo a material variance, for Regis ought to be twice 


added, ſc. burg: Regis de Linne Regis; and for that the caſe 
of (b) Eton college, Trin 3. & 4 P. & M. Dyer 150. was 
cited, where it appears that K. H. 6. incorporated the ſaid 
college per nomen Præpoſiti & collegit regalis collegii beatæ Marie 
de Eaton juxta Windſore, and in the time of E. 6. Sir 
Thomas Smith, Knight, being Provoſt there, a leaſe was 
made per nomen Præpoſiti & Soctorum collegit regalis de Eton jux- 
ta Windſore, omitting collegium in the firſt place, and yet in 
the ſecond place collegii regalis was added, et per epinionem om- 
nium Fuſtic it was a void leaſe; et fic adjudicat” fuit Mich. 
10. et 11 El. Regine: fo in the caſe at bar, the omiſſion of 
this word Regis in the firſt place, although it is obſerved in 
the ſecond, makes a material variance. Many other cafes 
were put upon the general ground of miſnomer of corpora- 
tions, which I have on purpoſe omitted, becauſe theſe cafes 
which are here mentioned, were the moſt material, and all 
the other ſhall be generally cited with reference to the books 
at large in the end of this caſe. But the court held the (aid 
bond good, and that the plaintiffs ought to have judgment to 
recover. In which caſe two points were (c) reſolved. A 1. As 
to theſe words, per idem nomen, et non per aliud : that this word 
idem has two ſignifications, /c. idem ſyllabis ſeu verbis, and idem 
re et ſenſu, and the name of a corporation in grants or convey- 
ances need not be idem ſyllabis jeu verbis, but it is fuſhcient 
if it be idem re et ſenſu: and according to theſe ftignifica- 
tions divers caſes have been reſolved and adjudged, Mich, 

10 & 


(% Moor 13. 
1 Anderſ. 23. 
Dy. 150. pI. 84. 
1 Leon. 159. 
Jenk. Cent. 214. 
c. 54+ : 


(c) 1 Brownl. ;8. 


(a) Mich. 10 El. 
Caſe of Dean & 
Chapter of Car- 
Iiſle, Moor 233. 
1 And. 203 
206, 208. 

1 Leon. 159. 
Dy. 278. pl. 1. 
2 Bulſtr. 303. 
Jenk. Cent. 23 5. 
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10. & 11 El. Dy. 278. The Dean and Chapter of (a) Car- 


liſle were incorporated anno 33 H. 8. by the name of Decanus 
et Capitul eccl' cathedralis Sandiæ & Individue Trinitatis Car- 
lienſis, and they made a leaſe by this name Decanus eccliſiæ ca- 
thedralis Sanctæ Trinit' in Carliſle, et tot' capitulum de ecclyſi 
pred”, which leaſe is not made per idem nomen quod eſt idem 


Hyllabis ſeu verbis: for firſt this word individue is omitted, 


2. In Carliſle, where the true name is Carlienfis, ſc. of Car- 
lifle. 3. This word totum is added. 4. The order of the 
words is not kept, for the true name of the corporation is 
Decanus et CapituP eccP cathedral” Sanf et individuæ Trinit 


Carlienſis, and the leaſe is Decanus ecel cathedral, &c. et tt 


(% Mic. 29. & 
30 El. in R. 
the caſe of Dean 
and Canons of 
Windſor. 

Palm. 494. 

1 Leon. 162. 
Moor 230. n. 
232. 

1 Roll. Rep. 229. 
Hob. 124. 


(c) Moor 240. 
Hob. 124. 


(4) 1 Leon. 160. 
5 Co. 4. b. 
2 Bulſt. 53 86. 


capit* de eccl* pred” but hits non ob/lant, it was reſolved by 
Dyer, Weſton, Welſh, Southcot, Carus, and Harpur, that 
the leaſe was good notwithſtanding: theſe: variances, and the 
reaſon is there given, becauſe theſe variances are not in the 
ſubſtance of the name. In Mich. 29 & 30 Reg Eliz. be- 
tween Hall and Wingat in £je#ione firme in the King's 
Bench, the caſe was, that the Dean and Canons (6) of Wind- 
ſor were incorporated by act of Parliament in 22 E. 4. by this 
name: the Dean and Canons of the King's free chapel of 
„St. George the Martyr within his caſtle of Windſor,” and 
in the time of the reign of King Philip and Queen Mary, 
they made a leaſe of certain lands * this name, “ the Dean 
“ and Canons of the King and Queen's free chapel of St. 
“ George within the caſtle of Windſor :” and in that caſe 
three variances were obſerved. 1. Where the name of the 
corporation was by the act of 22 E. 4. the Dean and Canons 
&« of the King's free chapel : the leaſe was made by name of 
„Dean and Canons of the King and Queen's free chapel,” 
&c. 2. Where the incorporation was, of St. George the 
Martyr, the leaſe was, of St. George, omitting the Martyr. 
The third was “ within his caſtle,” c. “ within the King's 


«& caſtle of Windſor. And it was adjudged that in that caſe 


one of them was a variance in ſubſtance, ſc. (c) „of the King 
% and Queen's free chapel,” for the true name of the corpo- 
ration by the ſaid act of 22 E. 4. was © of the King's free 
„ chapel:” and although at the time of the making of the 
ſaid leaſe, in truth the chapel was © the King and Queen's 
« free chapel,” yet the corporation ought to be ſuch as was 
given by the founder, and that ſhall not be altered by the 
alteration of the name of the founder, or of the owner of the 
caſtle ; as if a college is incorporated in the time of E. 6. by the 
name of Maſter and Fellows of King's college, if they make a 
leaſe inthe reign of Q. El. they cannot make a leaſe by the name 
of Maſter and Fellows of Q. college: but for the other two va- 
riances the court reſolved, that they were variances in ſyllables 


and words, and not in ſubſtance, et (d) parum differunt que re 
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cncordant, for St. George includes the Martyr, as the Trini- 
implies and includes this adjective indiuiduæ; and within 
(a) „his caſtle of Windſor,“ and within © the caſtle of 
« Windſor,” is all one in ſubſtance and effect. In which caſe 
the Chief Juſtice was of counſel with Wingat, and in another 
alſo in which Wingat was plaintiff, and judgment was given 
for him in both. Hil. 30 Eliz. in the King's Bench betwixt 
Henry (5) Fiſher plaintiff in Ejectione firme, and William 
Bois defendant, of certain lands in Ellam in Kent; the caſe 
was, by act of Parliament anno x Marie, a college in Oxford 
was incorporated per nomen Gardiani et Scholarium domus ſive 
collegit ſcholarium de Merton in univerſitate Oxoniæ, and the 
made a leaſe of the ſaid lands per nomen Cuftodis domus ſive col- 
ligii de Merton in Oxonid et Scholar” ejuſdem domus And in 
that caſe four variances were obſerved. 1. For this word 
Gardianus, Cuſtos. 2, Where the true name of the college 
was domus Fon collegium Scholarium de Merton ; the leaſe was 
per nomen domus ſive collegii de Merton, omitting (c) Scholarium. 
For in uni ver ſitate Ozone, the leaſe was in Oxonid. 4. Scho- 
| il were miſplaced, for they came in the end, whereas in 
the act they are named immediately after the Guardian: and 
it was adjudged, that for the ſecond variance, it was a va- 
riance in ſubſtance; for the ſaid act had baptized the col- 
lege by the (4) name of the college of Scholars of Merton ; 
and they made the leaſe by the name of the college of Merton 
himſelf, who in truth was the founder: but for Guardianus, 
he is Cu/tos, and for the univerſity of (e) Oxford and Oxford, 
they are all one in effect and ſubſtance, and therefore no ma- 
terial variances ;_ and for the miſplacing of the ſaid words, 
that is not material dummodo proprius e remanet. And the 
Chief Juſtice was of counſel with the ſaid college againſt the 
ſaid leaſe. So in the caſe at bar, the ſaid variances are on] 
in ſyllabis et verbis, and not in (J) ſenſu et re ip/a, and there- 
fore are not material: for per idem nomen, ſhall be intended idem 
ſenſu et re, and not per aliud, i. aliud ſenſu et re. And it is to be 
known, that in the caſe at bar, theſe words burgenſis de Lynne 
Reg15, (g) imply that Lynne Regis is burgus, for burgus and bur- 
genſes ſunt conjugata, and as Littleton ſaith wb: ſupra, from 
boroughs came the Burgeſſes, &c. and Lynne Regis imply alſo, 
that it is burgus ſuus, i. Regis: and theſe words vulgariter nuncu- 
par King's Lynne are included in theſe words Lynne Regis: fo 
that the name in the bond by matter apparent therein imports 
a ſufficient certain demonſtration of the true name of the 
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(a) Moor 71,72. 


(% Hil; 4o BI. 
The caſe of Mer. 
ton college in 
Oxford in B. R. 
1 Leon. 162. 

11 Co. 20. a, b. 
Hob. 12 5. 

Lane 18. 34. 
Moor 266. 

1 Anderſ. 196. 


(e) 11 Co. 20. a. 
1 Bulſtr. 91. 
Hob. 125. 


(4) Cr, El, 106. 


(e) Cr, El. 338, 
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Moor 361. 


1 Andetſ. 196. 
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(a) 1 Anderſ. 
203, 204, 208, 
220. 
Cr. El. 338. 

L. 5 E. 4. 20. b. 
1 Leon. 163. 
Br. Varian, 7 5. 


(5) Hob. 125. 


See Rep. Q A. 
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incorporation, 5 E. 4. 20. b. The Abbot of (a) York was 
incorporated by this name Abbas mona/terii beatæ Marie Ebe- 
rum, and a bond was made to the Abbot by this name, 
Abbati monaſterii beate Marie extra muros civitatis Eborum; 
and although the abbey was extra muros civitatis Ebor'; yet 
becauſe in truth it was within York, the bond was good, and 
therefore the Abbot there brought his action of debt by his 
true name, and in his declaration he ſaid that the bond was 
made to the plaintiff per nomen, Ic. which implies an aver- 
ment that the abbey was within York; and the writ was award- 
ed'a good writ by the opinion of the whole court ; and yet 
there was more variance in ſyllabis et verbis, than in the caſe 
at bar; but becauſe in truth and fubſtance, as appears by the 
averment dchors, all was one in effect, the bond made to them 
was good, and yet the name in the bond doth not import of 
itſelf the true name of the corporation without averment d- 
hors : and therefore in pleading, or in a ſpecial verdict, in 
many caſes, if by expreſs averment, or by the finding of the 
jury, it ſhall be made apparent to the court, that the true 
name of the incorporation, and the name in the leaſe, grant, 
&c. are all one in effect, it will much enforce the matter, al- 
though in words there is ſome ſeeming difference: and there. 
fore it was well found in the ſpecial verdict in the caſe at 
bar, that the ſaid John Payn the teſtator, prædictum ſcriptum 
obligatorium fect, figillavit, et ut factum ſuum deliberavit præ- 
fatis Majori et Burgenſibus burgi Domini Regis de Lynn Regis 
vulgariter nuncupat King's Lynne, in comitatu ſuo Nerf (which 
is the name of the corporation without any manner of vari- 
ance) per nomen Majoris et Burgenſium de Lynn Regis in comi- 
tatu Norf (b) which imports all averments requiſite by the 
law in this caſe. And it is well obſerved in Sir Moile 
Finch's Caſe in the Sixth Part of my Reports, f. 65. a. that 
till this generation of late years it was never read in any of 
our books, that any body politic or corporate endeavoured or 
attempted by any ſuit to avoid any of their leaſes, grants, 
conveyances, or other of their own deeds, nor any other 
grants, &c. made to them for the miſnomer of their 
true name of incorporation. But after a window was open» 
ed to give them light to avoid their own grants for the 
miſnomer of themtelves, what ſuits and troubles (to avoid 
grants, &c. as well made to them as by them) have fol- 


| lowed thereupon every one knows: but there it was faid 


that for every curious or nice miſnomer, God forbid, that 
their leaſes or grants, &c. ſhould be defeated ; for * 
W 
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will be a found (a) difference betwixt writs and grants; and (4) Poſt. 233. a. 
in all caſes it is true, quod (b) apices juris non ſunt jura : for 5 Co. 121. a. 
if a writ abates, one might of common right have a new writ, ® — 6s: * 
but he cannot of common right have a new bond, or a new * N 6 
leaſe, grant, &c. And I well approve of the book in 25 E. (5) Co. Lit. 

48. b. where the caſe was, that a (c) præc' quod” red was -y 4 7 304 b. 
* againſt the Prior of Worceſter, and demanded a ma- Noy 4 85 
nor, and the writ was Præcipe Priori Migorniæ, Sc. The (o) Fitz. Brief 
tenant ſaid, that in Worceſter there were two priories, /. the 943 
priory of Friars Preachers, and the priory of our Lady; and 
the writ was abated : ſo I conceive it would be reaſonable a 
multo fortiori to drive him who would avoid a writing, de- 
miſe, grant, &c. made by a corporation, or to it, by reaſon 
of any verbal or literal miſnomer, to ſhew that there are two 
corporations in the ſame city, borough, or town, &c. /. one 
by the true name, and another by ſuch name as is contained 
in the deed, &c. and ſo leave the deed, &c. good by or to 
one of them. But when in truth there is but one and the 
ſame corporation, leaſes, grants, &c. made by them, or to 
them, ought not to be avoided by ſuch nice and verbal vari- 
ances, when in ſubſtance the true name of the corporation, 
either by matter expreſſed or neceſſarily implied in the words 
themſelves, appears to the court. And as to the ſaid cafe of the 
Hoſpital of the Savoy, it is true that judgment was given inthe 
Exchequer by Baron Clarke and Baron Gent, againſt the 
opinion of Sir Roger Manwood Chief Baron torzs viribus ; and 
after the writ of error brought, and the caſe argued at the 
bar, the ſaid Tho. (4) Fanſhaw compounded with Paſchal for (%) Moor 235, 
his leaſe, and I was of counſel with the ſaid Tho. Fanſhaw: and 228. 
I conceive that there is little difference betwixt the Mayor _ 32+ b. 
and Commonalty of the city of London, and the Mayor and Ho 125. 
Commonalty of the city called London, unleſs it can be ſhew- 1 Leon. 159. 
ed that there are two diſtin corporations which have theſe 1 Anderl. 202, 
two diſtinct names. Alſo, there is a difference betwixt an- 
cient corporations, and corporations made of Jate times ; for 
ancient corporations made by uſage have divers and feveral 
names ; and leaſes, grants, .&c. by any of them will be good 
enough. And theſe, and divers other differences you will 
find in your books following. Vide the caſe of the Dean and 
Chapter of Norwich, in the Third Part of my Reports 7 3, &c. 
Plow. Com. inter Croft & Howel, f. 537. 2 Ma. Dy g7, & 98. 

14 H. 8. 29. 26 H. 8. 1. 11 H. 7. 27. 12 H. 7. 14. 23 fl. 7. 14. 

Vor. V. 8 "> 84h 
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14 H. 7. 1. 16 f. 7. 1. 2 R. 3. 7. 1 E. 4. 7. 4 E. 4. 8. 
8 E. 4. 18. 9 E. 4. a 11E. 4. * E. 4. 9 20 E. An 
21 E. 4. 10. 21 E. 4.55, 56. 3 H. 6. 28. 7 H.6. 13. 19H, 
6. 64. 20 or 26 H. 6. 27. 21 H. 6. 4. 26 Hf. 6. Brief 101. 
1161.) 35 H. 6. 5. 36 H. 6. Brief 485. 12 H. 4. 19. 29 (49) 
Af. 9. 44 E. 3. 16. 35 38 E. 3.15, 28, 33. 22 E. 3 9. 
8 E. 3 LY b, & 436. 8 Aſſ. 24 Regiſter 178. 


WILLIAM 


Part 


WILLIAM cLuN's Caſe. 


Mich. 11 Jac. 1. which is entered Ter- 


mino Sante Trin. an. 10 Fac, 1. Rot. 
664. in B. R. a 


ILLIAM CLUN executor of Anne Breather was 
plaintiff againſt Henry Archer defendant, and de- 
manded gl. debt, and declared that the ſaid Anne Breather 
26th Nov. anno 3 Jacobi Regis by indenture of the ſame date 
demiſed to the ſaid Henry one meſſuage, two mills, one gar- 
den, and divers lands in Cooperſale in Eſſex from the feaſt of 
St. Michael the Archangel then laſt paſt for fifty years, if the 
ſaid Anne ſhould ſo long live, reddendo et ſolvendo pro omni- 
bus predift premiſſis prefat' Anne Breather executor” et dſſig- 
natis ſuis annuatim & quolibet anno durante continuatione di miſſio- 
nis prædict ad domum manſionalem Fohannis Archer in Miibam 
pred” plenariam ſummam trigint & ſex librarum bone et legalis 
monetæ AngP ad quatuor feſta ſive terminos in anno uſualid, vix. 
ſeſta Nativitatis Dom Feſu Chriſti', Annunciationis beats Marie 
Virginis, nativitat Sancti Fob” Bapt' & Sandti Mich. Archian- 
geli, vel infra treſdecem ſeptimanas proxim* poſt quemlibet pred” 
dierum feſtival” per æquas & equales portion”; by force of which 
the ſaid Henry Archer entered into the ſaid tenements, and 
had and held them zue ad et poſi feſt” Annunciationts beatæ 
Marie Virginis, anno regni Regis nunc g. ſc. uſque 2 diem 
Aprilis anno q ſupradifto, quo quidem 2 die Aprilis predict 
Anna apud Cooperſale praedift” obiit, and for gl. for the quar- 
ter due at the feaſt of the Annunciation anno 9 ſupradicto, he 

| 8 2 brought 


(a) 4 Leon. 247. 


Cr. Jac. 310. 


(5) Cr. Jac. 310. 


5 Co, 22. 4. 
1 Roll. 450. 
Cr. El. 380. 


Cr. Jaf. 500. 


(c) Cr. Jac. 227, 


233 423, 580. 
5 Co. 114 b. 
Co. Lit. 202. a. 
(d) Cr. El. 380. 
Cr. Jac, 228. 
Poſtea 128. a. 


(e) Cr. El. 15. 


1 Roll. Rep. 390, 
{f) 4 Co. 10. a. 


Co. Lit. 315. a. 


7 Brownl, 106, 


H ard, 24. 


Yelv. 167, 163, 


(50 Co. Lit. 
202. a. 

Cr, Jac. 423, 
00. 

5 Co. 114. b. 


7) 10 Co. 82. a. 


(o. Lit. 171. a. 
2 Bulitr. 170. 


WILLIAM Clun's Cafe, 


brought this action, upon which declaration the defendant 
demurred in law; and this caſe was often argued at bar, and 
now this term it was argued by the Juſtices Houghton, Dod- 
deridge, Croke, and the Chief Juſtice : and it was reſolved, 
that the aCtion of debt was not (a) maintainable : and becauſe 
duo funt inflrumenta ad omnes res conflrmandas & inipugnand, 
ratio & authoritas : farſt 1 will report the reaſons of this reſo- 
lution, and then divers authorities in the point. And three 
reaſons of this reſolution were ſhewn. (7) Becauſe the (6) 
disjunctive is added for the benefit of the leſſee; and it is 
more for his benefit to have the laſt day, in which caſe there 
are two days of payment, one voluntary, and that at. the 
election and liberty of the leſſee to pay it at the days of the 
ſaid feaſts ; the other day of payment is at the end of the thir- 
teeen weeks after, and that is the (c) extreme and legal time, 
and therefore foralmuch as the ſaid Anne Breather died 
before the extreme and legal time, the leſſee is (4) diſcharged 
of the rent by the act of God for the ſame quarter. Lide Hill 
and Grange's caſe, Plo. Com. 172, 173. the moſt extreme 
time is the legal time. And it is to be known, that in caſe 
of payment of rent iſſuing out of Jand, there are four times 
of payment, the firſt time of payment voluntary and not ſa- 
tisfactory, and yet good to ſome ſpecial purpoſe. The ſecond 
voluntary, and in cafe ſatisfactory, and in caſe not. The 


third legal and ſatisfactory abſolutely, and not coercive. The 


fourth legal, ſatisfactory and coercive, | 

As to the firſt, if the leſſee. donee, or tenant pay his rent 
before the day, it is voluntary, (-) and not fatisfaCtory, for the 
cauſe rendered in the third reafon : but if it be paid in the 
name of ſeiſin of the rent, although it ſhall not (/) enure by 
way of fatisfaCtion, yet it ſhall give a ſuſſicient ſeiſin to this 
purpoſe to have his aſſiſe, or other remedy ; for the law takes 
delight in giving remedy ; and therewith agrees Lit. cap. At- 
tornment 127. b. Vide (25) 45 E. 3. 44. b. 49 E. 3. 15. 15 
E. 3. Execution 63. 37 H. 6. 33. 39H. 6. 36. 5 E. 4. 2. 
As to the ſecond if the rent is payable at the feaſt of Faſter, 


if the tenant pays the rent in the morning, and the leſſor dies 


at two hours before noon of the ſame day: this payment was 
voluntary, and yet it is a good fatisfaQtion againſt the heir; 
but not againſt the (g) King, 44 E. 3. 3. b. As to the third, 
legal time is a convenient time before (+) the laſt inſtaut of 
the day, which is the moſt extreme time, and is ſatisſaCtory 
and not coercive ; for till the end of the day no remedy is 
given by the law, 21 H.6.40.a. As to the ſourth, that is 
when the rent is due and in arrear, and therefore it is well 


faid by the poet, (i) 


Tudicts officium ęſi ut res, ita tembora rerum 
Quærere, quaſito trmpore tutus eris. 


Part X. 


matter as much in law, as if it had been referved (6b) at the (5) 4 Leon. 19. 


17 El. 244. M (c) n Man by deed grants a rent- charge to (4) 27344 wo” 


* * 
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2 The ſecond reaſon was, when the leſſee doth not make (4) (z) Roll. Rep. 
payment at the firſt day according to his election, then the 399. 

rent is abſolutely due at the ſecond day, and the ſecond day 

is as well parcel of the reſervation as the firſt day, and there- 

fore after the non-payment at the firſt, it is now upon the 


ſecond day only, for When the whole election is paſt, as in ! And 9, 10. 


one and his heirs, and doth not ſay, for him and his heirs, Co. Lit. 144. b. 
and dies, now the time of election to make it an annuity is 7 Roll. 226. 
paſt : and therefore if the grantee brings a writ of annuity Pen any. x7 
againſt the heir, it ſhall not diſcharge the land, becauſe when Br. Eftate 65. 
no election remains, it is as much in law, as if there never B Annuity 13, 
had been any election: and therefore upon the books in 43 E. LN 
3. Bar 194. 44 E. 3. 32. 15 E. 3. Execut. 63. 5 E. 2. 2. This 

caſe was put, if one 1 Octob. makes a leafs for years, or for 

life, or a gift in tail, yielding by the year a pair of gilt ſpurs at 

the feaſt of Eaſter, or twenty ſhillings at the feaſt of St. Mi- 

chael the Archangel: in this caſe if the leſſee doth not pay the 

ſpurs at the feaſt of Eaſter, nothing is due till the feaſt of St. 

Michael, 

= The third reaſon was, becanſe the rent reſerved is to be 

Taiſed out of the profits of the land, and is not due until the 

profits are taken by the leſſee: for theſe words (4) reddend» (4) Co. Lit, 
made, or reſervands inde, is as much as to ſay, that the leſſee 74" b. 

ſhall pay ſo much of the iſſues and profits at ſuch days to the 

leſſor, for (e) reddere inde nthil aliud eff quam acceptum reſt:- (e) Palm. 481. 
tuere, ſeu reddere eft quaſi retro dare, and redditus dicitur a red- 

dendo, quia retro it, ſc. to the leſſor, donor, &c. ficut provent” 

@ provemendo ; and ebventus ab abueniendo. And that is the 

reaſon that the rent ſo reſerved 1s not due or payable before the 

day of payment incurred, becaule it is to be rendered and re- 

ſtored out of the iſſues and profits, and that is the reaſon, that 


if the land is (/) evicted, or if the leaſe determines before the H os. Lit. 
legal time of payment, no rent ſhall be paid, for there ſhall 292. b. 


never be an apportionment in reſpect of part of the time, as 3 
there {hall be upon an eviction of part of the land: and there- * 3 
fore if tenant for life makes a leaſe for years rendering rent at Dyer 56. pl. 15. 
the feaſt of Eaſter, and the leſſee occupies for three quarters Flond. 134. b. 
of the year, and in the laſt quarter before the feaſt of Eaſter, 

the tenant for life (g) dies, here ſhall be no apportionment of (%) or. Jac.228, 
the rent for three quarters of the year, becaule no rent was C.. El. 380. 
due till the feaſt of Eaſter, and no apportionment ſhall be in re- 

ſpec of time; but in the ſame caſe, if part of the land had 

been (5) evicted before the feaſt of Eaſter, and the feaſt of „) Co. Lit. 
Eaſter incurred in the life of the leſſor, there ſhall be an appor- 148, b. 
tionment of the rent, but not in reipect of the time which well 

continued, but ia reſpect that parcel of the land leaſed is evicted. 

"3 | And 
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(a) Fitz. Det, 
143 


(b) 2 Leon. 107, 


x08, 131. 


F. N. B. 130. h. 


267. b. 


Beal. in Aſh. pl. 


Owen 42. 

Cr. El. 118, 
776, 807. 
New Benl. 57. 
pl. 93. 

3 Leon. 4. 

4 Leon. 13. 
Moor 13. 
Benl. in Kelw. 


1 Roll. 29, 30, 
601. 

1 Roll. Rep. 221. 
4 Co. 94. b. 

Cr. Car. 241. 
Cr. Jac. 505. 

2 Sand. 237. 

3 Co. 1 53. A. 

2 Roll. Rep. 47. 
5 Co. 81. b. 

2 Int. 395. 

(e) Dy. 113. 

Pl. 55 

Cr. Car. 241. 
4 Co. 94. b. 

2 Roll. Rep. 47. 
Cr, Jac. 505. 

8 Co. 153. a. 
Mich, 27 H. 8. 
Caſe reſolved by 
the ſuſtices in 
the time of the 
Lord Baldwin. 
(d) Cr. Jac. 228, 


2 Brownl. 106, 
3 Keb, 195. | 
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And this difference appears in our books 27 E. 3, 84. b. In 


(a) debt againſt executors, declaring, that their teſtator grant. 
ed him a penſion of 201. to remain with him in the King's 
wars at the time that he ſhould be reaſonably warned, to take 
at four times of the year equally ; and ſhewing further, that 
he went with him to Calais by the warning of their teſtator, 
and was there armed ; and demanded judgment, and prayed 
his debt. To which the defendant ſaid, that for the firſt quar- 
ter he was paid 51. and ſhewed forth an acquittance, and be- 
fore the ſecond quarter ended, the teſtator died, and demand- 
ed judgment of the aCtion ; and Mowbray of counſel with 
the plaintiff moved, ſince you do not deny the penſion to be 
2 as one entire by the year, upon a condition which we 

ave performed, ſc. that we have remained with him, we 
pray the debt: but Wilby Chief Juſtice by the rule of the 
Court, awarded that the plaintiff ſhould take nothing by his 
writ, becauſe there ſhould be no apportionment in reſpect of 
part of the time, although it happened by the act of God. Jide 
10 E. 4. 18. 20 H. 6.6. 9 E. 4. 1. 30 H. 8. Br. Appor- 
tionm. 7. If I am bound to you by bond of 201. to be paid at 
four uſual feaſts of the year by equal portions, the obligee ſhal} 
not have an (5) action of debt before all the terms incurred; 
the ſame law of a contract: but if a rent is reſerved on a leaſe 
for years at four uſual feaſts of the year, the leſſor ſhall have 
an action of debt after the firſt day, and ſhall not ſtay till the 
whole is due, becauſe it is accounted in law as a reſervation 
of parcel of the iſſues and profits of the land, which is no debt 
before the day, as in the ſaid caſe of a bond or contract : and 
that is the true difference betwixt the caſe of the bond, and a 
rent reſerved on a leaſe for years in Lit. 117. b. Vide F. N. 
B. 267. and note a difference betwixt a recognizance of a debt 
Payable at ſeveral days, for that is not like a bond, but a rent 
reſerved on a leaſe for years. Vide 3 Mar. (c) Dyer 10g. 
another difference betwixt a covenant or promiſe, and a con- 
tract or bond. Vide 5 Mar. Action ſur le Caſe, Br. 108. 10 
E. 2. Execut. 137. and 16 E. 2. ibid. 138. VidegE. 3. 7. 
For authorities in the point, I have ſeen a report of a caſe, 
Mich. 34 H.8. in the time of Baldwin Chief Juſtice of the 
Common Pleas, that it was the opinion of all the Juſtices, 
that if a man feiſed of land in fee 1 die Octob' makes a leaſe of 
the ſame land for ren years, from the feaſt of St. Michael then 
laſt paſt, yielding to him and his beirs the yearly rent of 201. 
at the feaſt of St. Michael the Archangel, or within one month 


after; that in this caſe if the leſſor dies between the feaſt of St. 


Michael and the end of the month, that the (4) heir ſhall have 
the rent as incident to the reverſion, and not the executors as 
rent behind, becauſe it was not due till the end of the mo 
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The ſame law if the leſſor betwixt the ſaid two days had grant» 
ed the reverſion over, and the tenant attorned, the (a) grantee (a) Cr. Jac.228, 
ſhould have the rent as incident to the reverſion. And Mich. * 4 * 
2 & 3 P. & M. Prideaux Serjeant moved Montague Chief ,1yeq in x hop 
Juſtice and the other Juſtices of the Common Pleas, that if a time of the Lord 
man makes a leaſe for years, yielding a yearly rent at the feaſt Mountague. 
of Eaſter, or one month after, with condition of re-entry, and 
the leſſee (6b) tendereth the rent at the laſt inſtant of the feaſt (4) Cr. El. 14, 
of Eaſter, if the leſſor may enter upon demand made at the 4* 73 
laſt inſtant of the month: and it ſeemed not, becauſe the lef- n 
ſee had liberty to pay it then: and the difference was taken Co. Lit. 211. as 
betwixt the ſaid disjunctive reſervation, and when the reſer- 2 _ 
vation 1s at a certain feaſt; and a condition is added, that if * 
it be behind by the ſpace of a month after the feaſt, that then 
the leſſor ſhall re-enter, there the leſſee, for the ſalvation of 
his leaſe cannot tender it at the laſt inſtant of the feaſt - day, be- 
cauſe he has not ſuch liberty and election as in the other caſe. 
And it was faid by the new Serjeants, that in the time of the 
Lord Baldwin it was reſolved by all the Juſtices, that in the 
ſaid cafe of the disjunctive reſervation, if the leſſor dies betwixt 
the two days, the heir ſhall have the rent, and not the execu- 
tors : which caſe the Ch. Juſt. ſhewed in court reported byan 
ancient and learned bencher of the Inner Temple, Trin. 31 | | 
El. in the King's Bench, Rot. 666. betwixt (c) Smith plain- (c) Trin. 31 El. 
tiff and Buſtard defendant, where the caſe was in effect, that _ _ Caſe 
Smith leaſed certain land for years, yielding yearly a rent of Sach ang Bote 
351. at the feaſts of St. Michael, and the Annunciation of tard in the time 
our Lady, or within twelve days after each of the ſaid feaſts, 2 
payable at the font · ſtone in the Temple church, upon condi- ee 25 
tion that if the ſaid rent of 351. or any part of it be behind x Leon. 141, 
and not paid per pred” ſpatium 12 dier prox” poſt aligurd pred” * 
fallorum ſeu dierum ſolutionis inde prout ſupradich oft, that then ** 
the ſaid leaſe ſhould be void; and it was adjudged, that the 
leſſee in ſafeguard of his leaſe ſhould have twelve days (4) (4) Dy- 17. 
after the firſt twelve daysto pay the ſaid rent, for when the rent 2 _— 
is not paid at the firſt day, it is as much as if it had been re- pl. 30. 
ſerved upon the twelſth day after: and where it is ſaid, per Plowd, 172. be 
pred” ſpatium 12 dierum poſt, &c. by good conſtruction all 
the words ought to take effect, ſc. Paſt aliguꝛd pred” fefter? ſeu 

dierum ſolutionis inde; and dies ſolutionis is the twelfth day 
after the feaſt, and therefore the lefice ſhall have twelve 
days after the twelfth day, which is dies /o/utionis poſt feſtum, 
Sc. and that for the leſſee's greater advantage, for whoſe 
benefit further time was given; and theſe words, pre- 
di ſpatium 12 dierum, ſtand right in good ſenſe, /c. 
per predie? ſpatium 12 dierum peſt prædict 12 dies, for 
that is predic?” ſpatium, although they have not the ſame 

SO beginning 


Dy. 142. pl. 50. 
a) 


% 
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beginning as the other have; and ſo the guære in 3 & 4 P. & 
M. 142. well reſolved and adjudged, Trin. 30 Eliz. in Com- 


8 39. El. muni Banco inter (a) Pilkington and Dalton. The caſe was, 


e adjudged 
inter Pilkington 
& Dalton in the 
Lord Anderſ. 
time. 

Swinb. 323. 
Cr. El. 575. 
Keb. 47. 

b) Cr. El. 380. 
Paſch. 40 Eliz. 
in B. R. caſe. 
reſolved inter 
Wilgrave and 
Moor, in the 
time of Popham 
Chief Juſtice of 
England, 

Cr. Jac. 227, 
228, 233, 311. 
x Bulftr, 1, 2. 
x Brownl. 105. 
2 Brown!. 220. 
Yelv. 167, 168. 


a Parſon of a rectory made a leaſe for years rendering rent at 
the feaſt of St. Michael, or within one month after; the leſſor 
died ten days after the feaſt of St. Michael, and the plaintiff 
was barred by judgment of the court, becauſe the leſſor (6) 
died before the rent was due. Paſch. 40 El. in the King's 
Bench, the caſe was, the Lady Elizabeth Pawlet, late the 
wife of Chedwick Lord Pawlet, ſeiſed of the manor of Wade 
in the county of Southampton for her life, by deed indented 
leaſed the ſaid manor to William Pawlet for ninety- nine years, 
if the ſaid dame Elizabeth ſhould ſo long live, yielding the 
yearly rent of 1001. at the feaſts of St. Michael the Arch- 
angel, and the Annunciation of our Lady, or within forty 
days after each of the ſaid feaſts; William R. made Dul- 


cibel his wife executrix, and died; Dulcibel took to huſband 


John Moor, Eſq. the Lady Elizabeth Pawlet made Ed. Wal- 
rave her executor, and died the 1 3th day after the feaſt of St. 
ichael; her executor brought an action of debt for the half 
ear ended at the feaſt of St. Michael, before the death of the 


dy Elizabeth, and fata curia contra ee, : but by en- 


treaty of ſome of the Juſtices, John Moor gave the plaintiff 
Tol. And in the caſe at bar judgment was given, quod que- 
rens nihil capiat per billam. 


JAMES 
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Mich. 11 Jac. 1. in B. R. 


. CH. 9 Jacobi Regis in C. Banco Rot. 1427. James Of. Jenk. Cent. 
born Generoſus brought an action on the caſe againſt — 
Fran. Middleton, and declared, that whereas the plaintiff 
14 Febr. anno 4 Regis Jacobi had bought diverſa bona et catalla, 
viz. unum fulcrum lecti, (a) Anglicea field bedſtead with a teſ- (a) Hob. 172. 
tern and curtain of ſay, unum canopium vocat' a canopy for a Lit. Rep. 161. 
bed of dornix, unum operimentum vocat a rug, &c. ad valen- * . 
tiam 111. pro undecim libris eidem e ſuper 28 die Jun * 
func prox” ſequen* ſolvend', and declared upon ¶ſumpſit, Ic. 
(upon certain conſiderations mentioned in the declaration) 
ad deliberand” bona prædictè, Fe. which the defendant had not 
done, &c. the defendant pleaded non aſſumpſit; and the jury 
found for the plaintiff, and aſſeſſed damages and coſts, upon 
which the plaintiff had judgment ; and the defendant brought 
a writ of error, and aſſigned for error, that damages were 
entirely given for divers things, and for ſome of them no da- 
mages ought to be given: for where it is ſaid unum fulcrum | 
lecti (b) Anglicè a field bedſtead, for that damages might well (3) Cr. Jac' 665 
be given; but for the addition ſubſequent, /c. ** with a teſ- 
tern and curtains of ſay,” no damages ought to have been 
given: for fulcrum lecti doth not include more than' the bed- 
ſtead itſelf, for fulcrum dicitur à fulctendo, quo lectus ſuſti- 
netur, and when (e) damages are entirely given, and for (e] Hutt. 125, 
part no damage ought to have been given, there jura- 5 605 
tores male ſe geſſerunt in aſſidendo damna, and therefore no Hob. 189. 
| | Judg- Lit. Rep, 61, 


Moor 142. 


(a)Dy. 369, 370. 


: Bulft. 28. 

5 Co. 108. a, 
1 Roll. 734. 
Poſtea. 132. 4, 
Cr. Jac. 104. 
Haro. 166. 


Styl. 399. 


(5) 5 Co. 108. a. 
2 Bulſt. 102. 

2 Roll. Rep, 52. 
Hard. 166. 


(c) 1 Roll. 767. 
Hutt. 52. 

Cr. Jac. 630. 
Cr. El. 329- 

1 Sid. 38. 


(d) Cr. El. 329, 
68 5. 

Cr. Jac, 127- 
(e) Cr. El. 282. 
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judgment ought to have been given in ſuch caſe, and there« 
with agree * 9 H. 7. 3. a. b. in reſcous, and 28 H. 6. 10. b. 
and the caſe in 22 El. Dy. 370. was cited, where the caſe 
was, that (a) Clifford brought a writ of Ejectione cuftod” terre 
et heredis, &c. and declared accordingly, and the ifſue was 
taken upon the traverſe of the tenure, which was tried by N:/ 
prius pro querente, and damages aſſeſſed generally, and it was 
ſaid in arreſt of judgment, that an action did not lie pro cuſ- 
todia heredis, ſed pro cuſtodia terre tantum, and therefore in 
the caſe ſupra, damages being entirely aſſeſſed for the eject- 
ment of the land and heir, the plaintiff relinquiſhed his da- 
mages as to him, and prayed judgment of the ejectment of 
the land only. All theſe cafes were agreed by the court: 
and further in proof thereof, two judgments were cited, the 
firſt in Mic. 14 and 15 EL. inthe King's Bench, in treſpaſs by 
(%) Poley againſt Oſborn for breaking his cloſe, and beating 
his ſervant (and did not ſay per quod ſervitium, &c. amiſit) the 
defendant pleaded not guilty, and the jury found him guilty 
generally, and aſſeſſed damages alſo generally and it was 
moved in arreſt of judgment becauſe damages were entirely 
given, where by the law no damages ought to have been 
given the plaintiff for the battery of his ſervant, unleſs it had 
been alleged that by reaſon thereof he had loſt his ſervice : 
for otherwiſe the ſervant ſhould have the aCtion, and not the 
maſter : to which it was anſwered by the plaintiff's counſel, 
that it ſhould be intended that the court { which ought to direct 
the jury in points of law) had given direCtion to the jury for 
how much according to law they ſhould aſſeſs damages, and 
therefore it ſhould be intended in the caſe at bar, that the 
Jury had given damages only for the breaking of the cloſe, 
and not for the beating of the ſervant ; foraſmuch as for that 
(as the ſaid caſe was) no damages ought to have been aſſeſſed : 
and they compared it to the common caſe, if a man brings 
an aCtion on the caſe againſt another for (c) ſcandalous words 
(exempli gratia) for theſe, "Thou art an arrant knave, a co- 
„ ſener, and a traitor,” the defendant pleads not guilty, and 
the jury find for the plaintiff, and aſſeſs damages generally; 
it is well done, for it ſhall be intended, that the court directed 
the jury to give damages only for the actionable words, /c. 
« 'Thou art a traitor,” and not for the other words for which 
no action lies. But it was reſolved by the court, that in the 
ſaid caſe of Poley juratores in affidendo damna mal? ſe geſ- 
ſerunt, for when damages are (d) entirely aſſeſſed, it ſhall 
be intended for all het for which the plaintiff complains, 
and therefore it would be good policy in ſuch caſes to direct 
the jury to give damages for the thing (e) only for which 
| damages 
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damages ought by law to be given; as if in the ſame caſe the 
jury had given damages (a) particularly for the breaking of (a] Co. Jac. 
the cloſe, that had been good. And as to the caſe of {lan- He 
derous () words, the court agreed the ſame to be good law 12, non 
for two reaſons. I. That it is an action on the caſe, and 630. 

therefore he might well (e) declare his cafe as it really was. Sie. Fl: 296, 

2. All together is but one ſcandal, and although no action lies 1 Roll. 56 7675 
for the ſaid words, Thou art an arrant knave, a coſener,” 1 Bulſt. 35. 
by themſelves ; yet being ſpoken at one and the ſame time, g 150, 
and coupled with the other words actionable, they aggravate — Ne 
them: but if at one time the defendant calls the plaintiff Hob. 6. 
traitor, and at another time he calls him“ arrant knave and 2 Car. 327, 
« coſener,” and the plaintiff brings an action on the caſe, 1814 g. 5% 
and alleges the ſaid ſeveral words ſpoken at ſeveral times, as (e) Cro. El. 882, 
ſeveral cauſes of action; there if upon not guilty pleaded, Rep. NA. 96. 
the jury aſſeſs damages entirely, judgment ſhall be arreſted | 

for the whole; for he grounds his action upon two ſeveral 

ſcandals, whereas one 1s not aCtionable. Another caſe was 

adjudged in the King's Bench, Mic. zo and 31 El. Regin“; 

but it was entered Mich. 28 and 29 El. Rot. 476. the caſe 

was ſuch, (d) Moor brought an action on the caſe againſt (% 1 Ron. 242, 
Bedel, and declared, that whereas Paſch. 22 El. Bedel had 243, 244, 245, 
recovered by default in an action of waſte, and 44.51, damages, 747: 2 91. 
aſter which judgment, ſc. ultimo Novembr* anne 24 El. they 1 
ſubmitted themſelves to the award of Palmer and Povy of all Roll. Rep. 250, 
matter then in variance betwixt them, in conſideration that Noll. Re 

the plaintiff had aſſumed to perform the award on his part; 192. OY 
the defendant made reciprocal promiſe to perform it on his Jenk. Cent. 264. 
part, and that he would not ſue execution on the ſaid judg- * wn. 
ment in the action of waſte, and afterwards 10 Decemò anno Hurd. 5 

24 the ſaid arbitrators made an award in writing to this effect; Palm, 107. 
they awarded that Moor ſhould pay to Bedel 101. at certain Bridgm. 58, 59» 
days, and 151. at other certain days, and for the payment of 

ofthe 151. one Will. Salter ſhould be ready to ſeal and deli- 

ver fifteen bonds, &c. and further they awarded, that whereas 

certain copyhold land of the manor of Langley in the count 

of Bucks, of which the ſaid Bedel had made a (e) leaſe for (e Co. Lit. 59.4. 
years by indenture contrary to the cuſtom, &c. that the ſaid 
Will. Salter ſhould do his endeavour pro poſſe ſus, that no ad- 
vantage ſhould be taken of the forfeiture ; and in confideratione 
inde that Bedel ſhould diſcharge Moor of 201. parcel of the 
faid 4.51. recovered in the ſaid action of walte, and that upon 
the readineſs of William Salter to ſeal and deliver the ſaid 
fifteen bonds, Bedel by his deed ſhould reteaſe to Moor 
all actions then depending, and all demands to the fifteenth 
day of June anne vice/ima gquarto ſupradic!'. And ſhewed 


that 
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Ca) 5; Co. 78. a. 
1 Roll. 243, 
247% 50 
Roll. Rep. 270. 
Kelw. 43. a. 
3 Leon, 62. 
2 Sand. 293, 
337. 
Hutt. 9. 
Cr. El. 432. 
Moor 3, 359. 
Cro, Car. 226. 
Hard. 46. 
Yelv. 98. 
5) Cro. El. 4. 

odb. 12. 
1 Roll. 245. 
(c) 22 H. 5. 46. b. 
Hard. 41. 
Fitz. Det. 49. 
Br. Arbitrement 


24. 
Br. Condit. 59. 


445, 
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that the 1ol. was paid according to the award, and lime 
Octob' 24 El. Will. Salter offered to be bound in the ſaid fiſ. 
teen bonds, and did his endeavour pro poſſe ſuo, quod nullum 
advantagium caperetur de fortsfattura, Fc. and aſſigned two 
breaches of the award, the one that the defendant had not 
made the ſaid releaſe upon requeſt made, the other, that he 
had ſued execution upon the ſaid judgment by Fi. Fa. and had 
levied 41. parcel. The defendant pleaded non aſſumpſit, and 
this iſſue was found for the plaintiff and 501. damages given: 
and in this caſe two points were reſolved, which were only 
moved in the King's Bench ; the one that although the parties 
had been bound by bond to perform the award (as in this caſe 
by mutual promiſes) yet as to all that which was to be done by 


W. Salter, being a () ſtranger to the ſubmiſhon the award 


was void; for they are not bound to perform any award, but 
that which is within the ſubmiſhon ; and ſo it was adjudged 
Paſch. 24 Regine El. Rot. 2417. between Ecclesfield and (6) 
Maliard in the King's Bench; and therewith agrees 17 E. 4. 
5. b. by all the Juſtices. Jide (c) 22 H. 6. the opinion to the 
contrary; but the caſe is good law, but ill reported; for in 


an aCtion of debt on a bond, the defendant pleaded that the 


bond was indorſed on ſuch condition, «that if the defendant 
ſtood to the arbitrement and award of A. and B, of all quarrels 
and debates betwixt the plaintiff and him, &c. that then the 
bond ſhould loſe its force ; and faid that they awarded, that 
the defendant ſhould pay to one Kendal 20s. which he had 
paid him, judgment, &c. Aſhton of counſel with the plain- 
tiff took exception to the plea, becauſe it appeared that this 
arbitrement was void, ſo the bond remained in force: but 
that without queſtion is a non ſequitur : for if no arbitrement, 
or a void arbitrement is made, which 1s all one in law, the 
bond is not forfeited, nor ſhall the obligee take any benefit 
thereof; and therefore all that follows there is (as I conceive) 
miſtaken by the reporter, as an opinion not pertinent to the 
caſe in queſtion. /ide 20 H. 6. 13. 8 E. 4. 22. 19 E. 4. 1. 
21 E. 4. 75. | | 

2. Although many things are awarded to be done in fatis- 
faction of another (as that caſe was) and ſome are (d) within 
the ſubmiſſion, and ſome out, and ſo void; and although all 
were intended bythe arbitrators to be a plenary and entire re- 
compence, for the things which the other ſhould do in conſi- 
deration thereof, notwithſtanding if any thing to be given or 


done to the party, although it be of ſmall value, be within the 


ſubmiſſion, the award is good, altho' it appears by the intent of 
the arbitrators, that that which is within the ſubmiſſion, wo 
| : the 
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the others was not a plenary ſatisfaction for the thing to be 
done by the other party : whereupon judgment was given for 
the plaintiff; and thereupon the ſaid executors of Bedel 
brought a writ of error upon the new ſtatute ; and the ſaid 
exceptions nioved in arreſt of judgment in the King's Bench 
were moved again ; and the — ! of the Common Pleas 
and Barons of the Exchequer agreed as to them with the 
Judges of the King's Bench: and then another error 
appearing in the record was aſſigned, which was not moved 
in the King's Bench, and that was, that there were two 
breaches aſſigned by the plaintiff, one of the refuſal to make 
the ſaid releaſe, and the other the ſuing of execution ; and as 
to the releaſe, the award was void, and by conſequence da- 
mages being entirely given, the judgment given for thoſe da- 
mages was erroneous, and it appeared that the faid releaſe 
was out of the (a) ſubmiſſion; for the ſubmiſſion was of all 
things in variance, w/t. Nov. 24 El. and the award was, that 
Bedel ſhould releaſe to Moor all demands to 15 day of June 
anno 24 El. and the requeſt to make the ſaid releaſe was anno 
26 El. and ſo one of the breaches was out of the ſubmiſhon. 
Againſt which it was objected, that it is true, when two 
points are put in iſſue, and for one no action lies, and da- 
mages are entirely aſſeſſed, it is erroneous, becauſe both are 
directly within the charge of the jury, as in the ſaid caſe, of 
breaking of the cloſe and battery of his ſervant ; but in the 
ſaid caſe between Moor and Bedel, the defendant in the action 
on the caſe, pleads non aſſumpſit modo et forma, which is only 
their charge, and it ſhall be intended that the court directed 
the jury as to damages for that breach only which is within 
the award and the ſumpſit and that caſe depended long in 
adviſement ; and after the caſe had been often argued before 
them, and upon conference amongſt themſelves, it was re- 
ſolved by. them all, that it ſhould be intended (if it be not 
ſpecially found) that (5) damages were given for both the 
breaches, and therewith agrees (c) Clifford's caſe aforeſaid 
in 22 El. Dyer, where the iflue was joined on the tenure, 
and damages generally aſſeſſed extended as well to the cuſtody 
of the body as of the land; and foraſmuch as in the ſaid caſe 
betwixt Moor and (4) Bedel, one of the breaches was out of 
the ſubmiſſion, as it was reſolved 2 all the Juſtices and Ba- 
rons, the judgment given in the King's Bench was for that 
reaſon reverted. 

But in the caſe at bar it was unanimouſly agreed 
that the (e) judgment was well given by the Judges 


of the Common Pleas, and that it ought to be af- 


firmed. And in this caſe theſe differences were agreed. 
. Between the caſes in which two things are directly 


put 


—— ——— — P ˙ WR DPI PESTO 4 TPR, * CE * 


(a) Hob. 191. 

Or. Jac. 115.3525 

353, 578, 039, 

640, 664. 

3 Ley, 188, 

Cr. El. 858, 861. 

2 Cro. 217. 

I Ro. Ab. 266. 

m. I. 1 Sid. 154 

Moor 88 5. 

Hutt. 9, 29. 

1 Brownl.'48. 

1 Roll. 2 58,245. 

(5) 5 Co. 108. a. 

Cr. Jac. 21 52 

343. 

Cr. Car. 327. 

Hob. 189. 

(c) 5 Co. 108. a. 

10 Co. 130. b. 

11 Co. 4 5. b. 56. a. 

Dy. 369, 370. 

pl. 56. 

2 Bulſt 28. 

1 Roll, 784. 

Cr. Jac. 104. 

Hd "ov, 

Styl. 399. 

(d) 1 Roll. 242, 

243, 244, 245 

247 258. 

5 Co. 108. A. 

2 Roll. Rep. 192. 

Jenk. Cent. 264. 

Goldſb. gr. 

Hardr. 399. 

Winch. 33. 

1 Leon. 170. 

Palm. 107. 

3 Bulſtr. 258. 

1Roll. Rep. 270, 

Bridgw. 58 
idgm. 58, 59. 

(e) Jenk. Can 

270. Ca. 87, 

Hard. 41. 

Cro. J ac. 66 5. 


cc) Co. Lit. 
304. b. 

Cro. El. $5; 
Dy. 239. pl. 32. 
2 Bulſtr. 214 

$ Co. 161. a. 
See the preface 
to Bohun's Eng- 
Iſh Lawyer, as 
to the words in 


the parentheſis. 


(4) 41 E 3.21. a. 
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put in iſſue, or obliquely enquired of by the jury; and the 
caſe at bar, where there is but one thing only, for fulcr* lefj 
is only the thing for which damages are given, and for the 
teſtern and curtains no damages were aſſeſſed, for they are 
not alledged poſitive, but expojitive, ſe. unum (a) fulcrum lecti 
(b) Anglice ; and the expoſition extends to more than fulcrum 
lefii ſignifies, and therefore all the reſidue is a mere nugation, 
and void, as a thing not at all alleged ; and by the ſtatute of 
(c) 36 E. 3.c 15. it is enacted, that all pleas which ſhall be 
pleaded, &c. be pleaded, ſhewed, deſended, anſwered, and 
debated in the Engliſh tongue : (and that they fhall be entered 
and enrolled in Latin) and that the laws and cuſtoms of the 
faid realm, terms, and proceſs be holden and kept as they 
are, and have been before theſe days. And it was reſolved, 
that this ſtatute as to the firſt was introductive of a new law, 
but as to the two other branches, they are declarative of the 
old, for of old time, and before the Conqueſt, the original 
writs and all the proceſs and proceedings upon them were 
entered in Latin, and infinite records before this time yet ex- 
tant are entered in Latin : and yet for the better illuſtration 
of the truth, a deed, Engliſh, French, or Dutch, &c. ma 

be entered either in a plea, or ſpecial verdict, (d) 41 E. 3. 16. 
tit. Brief & Abatement de ceo, Br. 49. (the book at large being 
ill printed) in a Præcipe quod reddat, the writ was, Pracipe 
guod reddat filio et heire, where it ſhould be hered: in Latin, 
and for this cauſe the writ was abated ; for as Shard Chief 
Juſtice ſaith in 29 E. 3. 31. a. Latin is a formal language to 
put in writs, &c. and Engliſh are the words of the common 
people ; and yet when Engliſh or French is parcel of a name, 


there it ſhall be ſuffered in a writ, and therefore if the name 


(e) Fitz. Br. 574. 
Br. Brief 67. 
Statham, Brief 


31. 


( f) Co. Lit. 3 a. 
itz. Brief 524. 

(e) Fitz. Br. 180. 

Br, Eſtop, 165. 


of a manor be A, beſide K. he may demand it in a Præcipe 
by that name in Engliſh, for peradventure notwithſtanding 
the name, the ſaid manor lies in K. and therefore in a Precipe 
if he ſhould ſay in Latin A. juxta K. then without queſtion if 
any part of the manor ſhould extend into K. the writ would 
abate , and therewith agree (e) 44 E. 3. 12 b. & 29 E. 3. 31. 
a. So if a man's ſurname be Fitz-John, he may be ſo named 
in a writ; for if he ſhould be named in a writ, Præcipe Mil- 
lielmo filio Fohannis, it would be a good plea to ſay that his 
father had another chriſtian name, as Richard, &c. and ſo 
abate the writ, and ſo it is held in 29 E. 3. 30. b. 31. a. (f) 
40 E. 4. 22. a. 44 E. 3. 12. b. & 13 a. 11 Aſſ. p. 29. 11E. 3. 
Eſtoppel 228. (g) 10 E. 4. 12. a. 80 I have read that 
one Henry had to his ſurname In the Hall, and 


| he brought a writ by that name, which conliſted 


of three Engliſh words, & bene, for his name is not 
| Henricu; 
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Henricus in Auld. Vide 29 E. 3. 2. a. So that brevia tam origi- 
nalia quam judicialia patiuntur Anglica nomina. 

2. It was reſolved, that words, which paſs under the name 
of Latin are of four ſorts. 1. Good Latin allowed by Gram- 
marians. 2. Words ſignificant, and known to the ſages of the 
law, but not allowed by grammarians, nor having any coun- 
tenance of Latin 3. In what caſes mala grammatica, falſe 
Latin, or no Latin, and yet having countenance of Latin, 
ſhall abate or deſtroy, and where not. 4. Words inſenſible, 
and of no ſignification, and which have not any countenance 
of Latin, are utterly rejected. Of the firſt ſorts are good and 
proper (a) Latin, and that without queſtion is within the (a) 1 Sid. 98, 
ſtat. of 35 E. 3 Ofthe 2d fort are meſſuagium, toftum, gardinum, vn” 
bruera, jampna, maremium, &c. Theſe and divers other of 3 6, 195 yy 
the ſame nature are allowable, not only in pleading, but in Stil. 328, 358. 
original writs alſo; for theſe words are known to the law, 8 173. 
and to the Judges thereof, and ſuch alſo are within the ſaid 188 2D. 
act of 36 E 3. And ſo in other ſciences it is frequent, as the Hob. 191. 
profeſſors of the civil law uſe, repriſalia, feuda, ſbopa, ſollaria, 2 Jac. 305. 
and many other, the like; and many times they uſe to ex- W Shs 
plain them by Anglice, Ic. as ſollaria, Anglice warehouſes 
and the phyſicians uſe this barbarous word brothium, for broth, 
and ſuch like. Of the third ſort talſe are incongruous Latin, 
which ſhall abate an original writ, but ſhall not make any 
judicial writ, count, pleading, or judgment vicious (for falſe Firzygib, 3. 
Latin ſhall be in ſuch caſes amended) a multo fortiori ſhall not 1 Salk. 328. 
avoid a grant, or any deed, &c. And therefore neither falſe 
Latin nor falſe Engliſh ſhall make void a (5) grant or other G) Co. Lit 
deed, when the meaning of the party appears, Mich. 3 & 4 7 
Eliz. in the Common Pleas, Rot. 1350. The obligation was ie 2.” 
in oftaginta libris, with condition for payment of 40 l. and 6 Co. 65. b. 
although this word oaginta is minus Latinum, yet it was «ons 146, 
adjuged a good obligation of oe libris. Nota octingent' is —4 3 
800. So Mich. 44 and 45 Eliz. Rot. 1031. in the Common 261, 603. 
Pleas, the obligation was in /eptungenta libris, with condition NY! 279: 
for the payment of three hundred and fifty pounds ; and it Lew, phy 
was adjuged, that that /eptungenta ſhould be taken for ſeptin- Hob. 18, 19, 205 
gent', i. ſeven hundred pounds. So in 9 H. 6. 7. a. an obli- 2 906 
gation of wiginti libris taken for viginti libris, and 9 H. 7. 16. 3 "S 
b. and 2 H. 4. 8. a. acc. Mich. 11 Jacobi Regis in the Com- Style 320, 
mon Pleas, a bill was made in (c) Engliſh, /c. in ſewtene 3232 2 
pounds which was falſe Engliſh, and yet adjuged a good bill 2 Ones 
of ſeventeen pounds, for the intent of the parties appeared. Lu w. 423. 
Alſo when there is no Latin word for divers things, as for a Ss 49% 6, 
ſtirrop, but a feigned word fapedia : and ſo for velvet there (j cr. an 


18 


2 Roll 146,147. 


(a) 1 Jones 
244, 454. 
Cr, Car. 554. 


Cr, Jac. 129. 
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is no Latin word for it: and therefore in that caſe it may he 
ſaid in pleading two or three virgatat velueti. And in all 
ſuch caſes where it is no Latin, and yet is ſignificant, and 
has the countenance of Latin, it is wiſely done, to make 
an illuſtration of ſuch words, to add (a) Anglice, as in the 
ſaid caſe before, Anglicz of velvet; & fic de ſimilibus, as in the 


caſe at bar, operimentum, Anglicè a rug, there being no Latin 


word for a rug. And theſe are alſo within the ſaid act of 36 
E. 3. Of the fourth ſort are inſenſible words, 8c. as in the 


caſe of replevin Paſch. 36 El. between Thomas Gawyn and 


Sir Edmond Ludlow, the declaration was of divers goods and 
chattels, and amongſt them was vitrium; and upon iſſue 
joined the jury aſſeſſed damages entirely for all. And it was 


reſolved, that if vitrium be a word inſenſible, and of no ſigni- 


fication, then damages could not be given for it, but for the 
reſidue only : but the court did ſtrongly incline, that it was 
but falſe Latin; for vitrum is Latin for glaſs, and vitrium has 
countenance of Latin, and doth ſuffciently aſcertain the court 
that he intended it for glaſs; and ſo guacungue via data, Ga- 
wyn had judgment to recover. And afterwards by all the 
Juſtices in the caſe at bar the judgment was affirmed, 


Note reader; Multa renaſcentur que nunc cecidere, cadentqus 
| Dug nunc ſunt in honore vacabula, c. 


READ 


11 
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Paſch. 10 Jac. 1 in C. B. 


T7 debt brought by two executors, one was ſummoned and Summons and 
ſevered, and afterwards he who was ſevered died, and ſeverance. 

the defendant pleaded it in abatement of the writ. And it 8 = 
was reſolved, the writ ſhould not abate againſt the book 5 E. 3. 3. 
briefly reported in 38 E. 3 I1. where the reporter ſaith the Oro. Car. 420. 
contrary. Ter, Trin. 16 Reg. &c. and 20 E. 3, Account .78. 

the executors of the Earl of Saliſbury brought an account, and 

one was ſummoned, ſevered, and afterwards died, and the 

writ by award was abated. But for the better underſtanding 

of the true reaſon of the law in this cafe and the like, theſe | 
differences are to be obſerved. The firſt is betwixt writs (@) (a) Hutt. 37. 
real original, and writs real judicial. For if two (6) copar- Hob. 287. 
ceners bring a real action, and one is ſummoned and ſevered, (6) woe Tag? 
and afterwards dies having iflue or no iſſue, the writ ſhall y 4b 
abate. So if two joint-tenants bring an aſſiſe or other original () 11 Co. 5. b. 
real action, and one is ſummoned and ſevered, and he who 1 Rall. Re 4 
is ſummoned and ſevered dies, the writ ſhall abate, although 55. - k. % 4 
the thing in demand ſhall ſurvive ; for a man in a real action 36 H. 6. 28. a. 
ſhall never recover upon a writ either falſe in. words, or (c) 2 164, 175, 
unapt for his caſe; becauſe he may have another writ true Yelv. 71, 148. 
and apt alſo, neither ſhall a man recover a moiety, where he Palm. 524- 
may have an original writ to recover the whole; and ſome- yoo A 
times by the act of God ſubſequent the words of the writ well cro. Car. 575. 


brought become falſe or unapt for his caſe, and in ſuch Cro. El. 363 


x Brownl. 
Vol. . 2 t caſes x Sand. 285. 


(a) 7 Co. 26. b. 
Moor 9. 

Co. Lit. 198. a. 

Dalliſon 7. 

F. N. B. 35. L. 


(#9) 2 Roll. 383. 


(e) Kelw. 47. b. 
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caſes the writ ſhall abate; and therewith agree 5 E. 3. 3. in 
a writ of iel, John de Hatron's caſe, 38 E. 3. 35. b. 37 H. 
6. 11. b. 19 R. 2. Brief 925. Vide 38 E. 3. 43. But if two 
coparceners bring a Sci. fa. which is a judicial writ upon a 
fine levied, &c. and one coparcener is ſummoned and ſevered, 
and dies without iſſue, the judicial writ ſhall not abate: the 
ſame law in caſe of two joint-tenants ; but if the coparcener 
who dies has iſſue, then the writ ſhall abate, as it is adjuged 
in 42 E. 3. 2. & 8. Vide 32 E. 3. Brief 292. 12 E. 3. ibid. 
258. 'Vhe ſecond difference is in real writs original, where 
he who is ſummoned and ſevered dies, which is the act of 
God by which the writ is abated, and taking of huſband, or 
entry into the land by him who is ſummoned and ſevered, 
which ſhall not abate the writ, for theſe are the acts of him 
who is ſummoned and ſevered, and the writ by ſuch acts 
(where there is not any ſummons and ſeverance) becomes only 
abateable ; and therewith agrees 39 E. 3. 16. The third dif- 
ference is between real actions concerning freehold or inhe- 
ritance as 1s aforeſaid, without having regard to ſurvivor, and 
actions merely perſonal, or perſonal and in ſome manner mixt 
with therealty, in which chattels or entirethings are demanded: 
there if one plaintiff be ſummoned and ſevered, his death 
(where the entire thing ſurvives to the other) ſhall not abate 
the writ. As in a writ of ward of the body 37 H. 6. 11. 38 


E. 3. 35, 36, &c. Vide 50 E. 3.7. 30 E. 3. 14. 38 E. 3. 
36. 1H. 5. 12. 9 H. 6. 30, 56. 7 E. 3. 364. N E. 3. 11. 
tit. Brief 665. 38 E. 3. 43. L. 17 E. 3. 11. F. N. B. 35. 3 


H. 5. 4. Qua. imp. 71. 10 El. Dy. 272. And in ſuch caſe 
of (a) Quare impedit in ſome caſe the death of one of the 
plaintiffs ſhall not abate the writ without any ſeverance, {c. 
where otherwiſe the pl. who ſurvives will be without remedy, 
&c. as upon a plenarty and fix months paſt, or that lapſe will 
incur, which reaſon peradventure will reconcile all the books 
aforeſaid, which prima facie ſeem to diſagree ; and that is the 
reaſon given in ſome of the ſaid books, as in 38 E. 3. 36. 9 
H. 6. 30, & That otherwiſe the wrong done to the plaintiff 


will be unpuniſhed, or otherwife the lapſe will incur, &c. 


and peradventure ſuch wrong will turn to the diſinheritance 
of the ſurvivor for ever; as it two purchaſe an advowſon, in 
fee, and a firanger uſurps, and they bring a Puare impedit, 
and the (b) fix months paſs, and afterwards one of them dies, 
if in this caſe the writ ſhould abate by the act of God, the ſur- 
vivor would be difinherited of the advowſon. for ever: but 
when after the death of one of the plaintiffs, the ſurvivor 
may have a new writ without any prejudice to him, there 
ou will find in ſome of the faid books, that the writ 
"va been abated : but without queſtion if one of the 
plaintiffs in a Qu impedit be (c ſevered and mh 
the 
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the writ ſhall not abate. In a writ of (a) Detinue of charters () Co. Lit. 
brought by three coparceners. Vide 19 E. 3. Severance 14. 0 
20 H 6. 45. 2 E. 3. Severance 19. Ina writ of debt by exe- 
cutors, which is the caſe now in queſtion, 5 E. 2. Brief 802. 
16 E. 2. Executors 111. 3 H. 7. 1. For there the debt de- 
manded 1s entire and ſurvives ; but in theſe cafes, if one 

laintiff dies without ſeverance, the writ ſhall abate. Vide 2 

. 3. 1. Vide 37 H. 6. 16. In 48 E. 3, 32. Two bring 
a writ of warranty of charters, &c. and the one dies, the writ 
ſhall abate, for that is an original; but in a Quid juris clamat 
by two, and one of them dies, the writ ſhall not abate, for 
that is a judicial writ, 48 E. 3. 32. And regularly in all 
judicial writs in perſonal aCtions, the death of one of the 
plaintiffs ſhall not abate the writ, 41 E. 3. Execution 38. 11 
R. 2. Brief 638. Vide 25 E. 3. 38, b. & 18 H. 6. 2. Vide 20 
E. 3. Severance 17. that ſummons and ſeverance lies not 
in Quid juris clamat, but the (5) nonſuit of one is the nonſuit (3) Co. Lit. 
of both, for the tenant ſhall not be put to attorn to one only. 139. ©- 
Another difference is between writs in which ſomething is to 
be recovered, and writs in which nothing is to be recovered, 
but are to diſcharge the plaintiff only of a burden: and there- Comb. 263, 
fore in a writ of error the death of one of the plaintiffs ſhall ##” 
abate the writ, 3 H. 7. 1. 2 R. 3. I. a. 19 Aſſ. p 7. & 44 
E. 3. Brief 584. But in (c) Audita guerela, which is alſo an (c) Co. Lit, | 
original, the death of one of the plaintiffs, or of one of the 7, *-_ 
detendants ſhall not abate the writ, 2 R. 3. 1. 11 R. 2. Brief Cr. Je. 5 
638. becauſe he is to recover nothing, but only to diſcharge | 
himſelf of a burden and charge. And for this reaſon the non- 
ſuit of one is not the nonſuit (4) of the other in an Audita gue- (4) Co. Lit. 139. 
rela; but there ſhall be ſummons and ſeverance, 15 E. 3. Ge. l. 40. | 
Severance 23. Nota reader, ſummons and ſeverance is al- 1g. a, 
ways before appearance, and (e) nonſuit after appearance, (e) Co. Lit. 
where the ſeverance is without proceſs, &c. 38 E. 3. 9. 26 39. b. 


Aſſ. p. 35. 


Ten RICHARD 


Quare impedit 
de medietate 


Part X, 


RICHARD SMITH 's Caſe. 


Trin. 11 Jac. 1. in C. B. which Plea 
began Hil. 7 Jac. 1. Rot. 1231. 


ICHARD SMITH, adminiſtrator of Gregory Back- 
houſe, was plaintiff in a Quare impedit againſt Tho- 
mas Biſhop of Peterborough, Thomas Abbot and Hugh Lloyd 
Clerk; and the writ and count was, de placito quod permittat 
yu Rich praſentare idoneam perſonam ad medietatem eccl de 
vodford in com Northampton que vacat & ad ſuam ſpettat 
donationem, and in this caſe after many arguments at bar, and 
now this term at the bench, divers points were reſolved. 1. 
That none ſhould have a Quare impedit præſentare ad medietatem 
eccÞ but when there are two ſeveral patrons, and two ſeveral 
incumbents of the church within one and the ſame town, fo 
that one patron has a diſtinct and ſeparate advowſon of one 
half of the church, and his incumbent has a diſtin and ſe- 
parate half part by itfelf of the tithes and other eccleſiaſtical 
profits in the ſame town ; and ſo has the other patron and his 
incumbent mutatis mutandis; and in that caſe the advowſon 
and the church are ſevered in right and in poſſeſſion : but 
when there is but one incumbent, although the advowſon be 
divided and ſevered into ſeveral hands, yet there ſhall never 
be Quare impedit præſentare ad medietatem ſeu tertiam partem 
eccleſiz, c. and the reaſon of this difference is manifeſt, for 
every Quare impedit is in the poſſeſſion, and reſpects the 
church which belongs to the incumbent: and therefore in 
the writ of Quare impedit, id ęſt, quod permittat ipſum præ- 
ſentare ad — de W. and thereby it be. 5 
the ſtate and quality of the church directs the 
Quare impedit ; and therefore when the church is 
not ſevered, but there is but one incumbent, one church, 
one cure, it is not poſſible that in reſpect of the 2 
| I ty 
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ralty of the advowſon, that any Qua. imp. ſhould be brought 
al medietatem, &c, ecci'; for there is not any moiety in the 
church, but that is entire; but he who preſents has a moiety, 
&c. in the advowſon : and therefore when at the beginning 
of the foundation of the church, one and the ſame church of 
one and the ſame town was divided and ſevered in two parts, 
and the advowſon of the one part allotted to one, and ot the 


other part to the other; and that there ſhould be two (a) (a) 1 Jones 446. 


ſeveral incumbents, one de und medietate eccl, and the other 
de alia medietate eccl*, and one part of the town ſhould go to 
one, and the other to the other; there when one patron pre- 
ſents to the moiety of the church, and is diſturbed, he may 


well have a Qua. imp. quod permittat ipſum præſentare ad (b) (3) F. x. B. 44.4. 


medietatem ecel, for in truth the incumbent ſhall have but the 
moiety of the church, and not the whole church, nor the 
whole profits of the church, nor the whole cure of ſouls. But 
the writ of right of advowſon is brought to recover the advow- 
ſon, and the writ is Præcipe quod reddat advocationem eccl', and 
therefore the eſtate and quality of the advowſon, and not of 
the church, ſhall direct that writ ; for the incumbent of the 
church ſhall not be removed by that writ, for advocatio belongs 
to the patron, and eccleſia to the incumbent ;z and therefore it 
was utterly denied, that if a conſolidation is made of three 
advowſons, ſo that all make but one incumbent and one 
church, in that caſe although the advowſons are ſeveral to 
preſent by turns, yet the Qua. imp. ſhall be in ſuch caſe præ- 
ſentare ad eccl?, for now upon the matter it is but one church 
and one Incumbent, (c) 2 F. N. B. 39 f. g. 5 H. 7. 8. a. 
And it was objected, that admitting that in ſuch caſe as has 
been put, ſc. where there are two ſeparate incumbents, that 
the Dua. imp. ſhould be maintainable de medietate eccl, yet 
ſuch ſpecial caſe ought be ſet forth in the count, or elſe it 
ſhould not be intended, and no ſuch ſpecial matter is alleged 
in the count in the caſe at bar. To which it was anſwered 
and reſolved, that the count in the caſe at bar was ſuthcient 


(e) 1 Jonee 446; 


to aſcertain the court, that there were two (d) patrons, and (d) Dot. pla. 


two incumbents : for the count was, that one Wm. Thorley 
uit ſeiſitus de manerio de Thorliys in com' pred”, ad quod ad- 
vocatio medietatis eccl* præd', &c. pertinuit et adhuc perti- 
net, in dominico ſus ut de feado, &c. And always one is ſaid 
to be ſeiſed de advocatione medietatis, when there are two ſe— 


87, 248, 


veral Patrons ; and ſo Priſot held in (e) 33 H. 6. 11. b. in Sir ( co. Lit. 15. b. 


Ed. Odingſel's caſe: and therefore in the caſe at bar, when 
the plaintiff declares, that Wm. Thorley was ſeiſed de advo- 
catiane medietatis, it implies two ſeveral patrons and two in- 


Poſtea 136. b. 


Dy. 299. pl. 32. 
Moor 167. 


pl. 1199. 


cumbents, for there the advowſon and the church are ſevered Co. Lit. 
in right and in poſſeſſion. () 14 H. 6. 15. b. per Newton ace (7 - 


F.N.B. 31. b. In 31 E. 1. (g) Droit 68, 69. it appears, that 
- man ſhall have a writ of right de medietate advecationts, 


(s) Co. Lit. 18.2. 
Cr. Eliz. 688. 


where the advowſon is parted betwixt two coparceners, 


Tt 3 | and 


(e) Dy. 78. pl. 3a. 
5 Co. 102. b. 
4 Co. 75 4s b. 


(4) Dyer 290. 
2. 

Co. Lit. 17. b. 
Moor 877. 

pl. 1199. 
Aniea 136. a. 


(e) Co. 102. ab. 
2 Roll. 347. 
Co. Ent. 489. 
pl. 6. Moor 

8, „. 
ti. 6885 687. 
a Roll Rep. 131. 
Lit. Rep. 430. 
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and one is diſturbed by a ſtranger : but a writ of right de ad. 
vacatione medietatis eccleſiæ lies where two ſeveral patrons preſent 
two ſeveral parſons to one church, as there are in fome 
churches two parſons, againſt the opinion of Finchden in 45 
E. 3. Fines 41. Vide 45 E. 3. 12. b. 17 E. 3. 38. b. Poin- 
ing's caſe. Vide 17 E. 2. Dower 163. a writ of dower de tertid 
parte advocationis. Vide (a) F. N. B. 33. (6) when a parſon 
ſues in the Spiritual Court for tithes amounting to the fourth 
part of the value of the church, againſt the parſon of another 
pariſh, that parſon who is ſo ſued may havea prohibition called 
Indicavit, to the ecclefiaſtical Judge and to the party, and 
then the patron of the parſon ſo prohibited may have a writ 
of right de advacatione decimarum 3 partis eccleſiæ de S. vel 4 par- 
tis; but that writ is given by the ſtat. of W. 2. c. 5. verſ. 
finem. Vid. 38 E. 3. 13. 31H. 6. 14. and the ſtat. of Articuli 
Cleri c. 2. and Conj unctim feoffati, F. N. B. 30 E. D. & Stud, 
c. 25. f. 108. Vide 4 E. 3. 27, 29. 7 E. 3. 42. 8 E. 3. 49. 
9 E. 3. 42 2 Hf. 7. 12. 12 E. 4. 13. Jide Regiſter 29. b. 
Præcipe quod reddat advocationem medietatis eccleſiæ de S. vel 3 
partis and F. N. B. 30. 31 E. 1. Droit 68, 69. 22 Aſſ. p. 33. 
where there are three parſons of one church, and one in a 
Juare imp. declared preſentare ad medietatem, where it ſhould 
be ad tertiam partem, and the writ abated, which proves that 
in ſuch ſpecial caſe a Quare imp. lies preſentare ad medietatem, 
or 3 partem; 7 E. 3. 327. 8 E. 3. 421. 33 E. 3. Qu. imp. 
169. 14 H. 6. 15. 5 H. 7. 8. and therewith agrees the book 
of Entries 477. tit. Quare imp. diviſione portion', Mich. 22 Hl. 
6. Rot. 469. a writ of Quare imp was preſentare ad 2 partes 
eccleſiæ. Vide 6 E. 6. 78. (c Dyer the Lord Windſor's caſe. 
And it was objected, that there was not any writ in the Re- 
giſter of any Yuare imp. praſentare ad medietatem ſeu tertiam 
partem eccleſiz, but only ad eccleſiam. To which it was an- 
ſwered and reſoived, that when the Regiſter gives a writ for 
the whole, it is a ſufficient warrant, to bring it for any part, 
if the caſe will warrant it, and the latter part of the opinion 
of Priſot in (4) 33 H. 6. 11. b. was denied, /c. that when 
there arc two Patrons and two Incumbents of one and the 
ſame church, ſo that the church itſelf is divided into moieties, 
that there a Quure imp. will not lie to preſent to a moiety, for 
reaſon and many authorities in law are againſt it, as appears 
before: but 1 conceive, that in ſuch caſe the patron 
de advocat' mediet” may have a Yu” imp' preſent ad eccl', for 
upon the matter as to him it is oue church. And fo the plaintiff 
may have, as | conceive, a writ in the one form or in the 
other; and therewith agrees (e) Windſor's caſe in the 5 Part 
of my Rep. f. 102. where the count was de advocar” 3 partis, 
and yet the writ was ad eccle/i”, and not ad 3 partem. And fo 
you will the better underſtand the reaſon of your books, and 
thereby attain to the true ſenſe and judgment of the law. And 
afterwards judgment was given, that the writ was good, and 
the def. ruled to anſwer over, and fo he did. Jide Trin. $5 El. 

Ot. 
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Rot. 1060. Paſch. 37 Elix. Rot. 1226. Sir Thomas (a) Stan- (a) 5 Co. 102. b. 
hope's caſe. Paſch. 41 Eliz. Rot. 8 36. The caſe of the church 

of (5) Darsfield, where ſuch a writ of Quare imprdit as this is (5) 4 Co. 75. 
in the principal caſe, ſc. quod permittat præſentare idoneam per- 

onam ad medietatem eccleſiæ de Darsfield was, upon demurrer 

and ſolemn argument, adjudged maintainable. 


Te CASES 


13 Co. 38. 
1 Mod. Rep. 45 
4 Inſt. 275. 


Part X. 
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Statute and Commiſſions of 
 SEWERS. 


a „ 


1 — 


The Caſe of CnEsTER Miri 
upon the River of Dee. 


Paſch. 7 Jacobi 1. 


CAUSE or mill-ſtank of ſtone in the river of Dee 

and city of Cheſter before the reign of King E. 1. was 
made and erected, for the neceſſary maintenance of certain 
mills, ſome of the King's, others of the ſubject, which ſtood 
at the end of the faid cauſey ; and now of late a certain decree 
was made by certain Commiſſioners {of Sewers, for a breach 
to be made by ten rods in length in the ſaid cauſey, which 
cauſey (as it was admitted by both ſides) was erected before 
the reign of King E. 1, and fo hath continued until this day, 


without any exaltation or inhancement. And if by any de- 


cree of the Commiſſioners, by force of any ſtatute, any 

breach might be made in this cauſey, was the queſtion, which 

was referred by letters of the Lords of the Privy * 
. | C 


part Xx. The Caſe of Cs TER Mill, &c, 


cil to the two Ch. Juſtices and the Chief Baron; and upon hear- 
ing of counſel learned divers days, and good conſideration had 
in the time of the laſt vacation of all the ſtatutes concerning 
ſewers, and upon conference had amongſt themſelves, it was 
reſolved as follows. 1. Where it 1s provided by the ſtatute of 


Magna Charta, (a) nod omnes kidelli deponantur de cætere (a) 13 Co. 35. nn 
penitus per Thamefiam & Medeweyam, et per tot Ang!” niſi per 5 Charta, | 
waa 


cofleram maris, it was reſolved, that this ſtatute extends only 
to kidel, i. open wears for taking of fiſh; but the firſt ſtatute 
which extends to the putting down or abating of any mills, 
mill-ſtanks and cauſeys, was the ſtatute of (b) 25 E. 3. c. 4. 
which act appoints ſuch only to be put down or abated, which 
were levied or erected in the reign of K. E. 1. or after; but 
by the ſtatute made (c) 1 &1. H. 4. c. 12. upon complaint in 
Parliament of great damages which had happened by the out- 
rageous inhanſing of mills, mill- ſtanks, and other impedi- 
ments made and erected before the reign of King E. 1. the 
ſaid ancient mills and mill - ſtanks were appointed by act then 
made to be ſurveyed, and ſuch as were found much inhanſed 
to be corrected and amended; ſaving always reaſonable ſub- 
ſtance of ſuch mills, mill-ſtanks, wears, &c. ſo in old time 
made and levied ; none of which acts extend to the caſe in 
queſtion, for this cauſey, &c. was erected before the reign of 
King E. 1. and was never exalted or inhanſed after the erec- 
tion thereof: and the ſtatute of (4) 12 E. 4. c. 7. confirms 
all the ſaid acts and by them the generality of the ſaid act of 
Magna Charta is reſtrained, as by the ſaid act appears. And 


by the ſtatute of (e) 25 H. 8. c. 5. none of the ſaid acts (as 8 . Co. 36. 
r. Jac, 336, 


to the point in queſtion) is repealed: for firſt, the ſame act 
appoints the manner, form, tenor, and effect of the commiſ- 
ſion of ſewers, by which power and authority is given to the 
Commiſſioners to ſurvey walls, &c. ſewers, cauſeys, &c. 
mills, &c. and them to correct, repair, amend, © put down 


« or reform, as cauſe ſhall require, according to their wiſ- 


“ doms and diſcretions; and therein as well toordain and do, 
& after the form, tenor, and effect of all and ſingular the ſta- 
« tutes and ordinances made before the firſt of Mar. anno 2 

H. 8. as alſo to enquire by the oaths of honeſt and lawful 
* men, &c. through whole defaults the faid hurts and damages 
© have happened, &c.” By which it appears, that the (/ 
diſcretion of the Commiſſioners was limited /c. to proceed ac- 
cording to the ſtatutes and ordinances before made; and then 
all the fubſequent clauſes, ** and alſo to reform, repair, and 
* amend the ſaid walls,” &c. by force of this word {faid) have 
relation to the precedent purview of the act: * and further, to 
reform, amend, proſtrate and overthrow all ſuch mills, &c. 
“ and other impediments and annoyances (aforeſaid) as ſhall 
ebe found by inquiſition, or by your ſurvey and diſcretion to 
« beexcefhive and hurtful:” which word aforeſaid refers this 
clauſe alſo to the precedent purview, c. ſuch impediments and 
annoyances as are againſt the ſtat. and ordinances before made, 
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(5) 13 Co. 35. 


(c) 13Co. 36. 
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The Caſe of CnxSsTER Mill, &c. Part X. 
Alſo it is further enacted by the ſaid act, that all and every 


* ſtatute, act and ordinance heretofore made concerning the 
« premiſes, or any of them, not being contrary to this pre- 
« ſent act, nor heretofore repealed, ſhall from henceforth 
© ſtand and be good and effectual for ever.” But the ſaid 
acts of (a) 25 E. 3. and 1H. 4. are not contrary to any 
clauſe of this act, nor were repealed before. And always 
ſuch (5) conſtruction ought to be made, that one part of the 
act may agree with the other, and all to ſtand together. And 
if they had intended to have repealed the ſaid former acts, 
they would not have repealed them by ſuch general and (c. 
doubtful words, concerning cauſeys, mill-ftanks, and mills, 
when they concern the inheritances of many ſubjects. And 
according to this reſolution we (d) certified the Lords of the 
Council, that the faid ſtatutes of 25 E. 3. and 1 H. 4. re- 
mained yet in force ; and that the authority given by the com- 
miſhon of ſewers, did not extend to mills, mill-ſtanks, cau- 
ſeys, &c. erected (e) before the reign of King E. 1. unleſs 
they had been raiſed and exalted beyond their former altitude, 
and thereby made more prejudicial : in which caſe they are 
not to be (/) thrown down or over-turned, but to be re- 
formed by the abatement of the exceſs and inhanſement only, 


KEIGHLEY's 


Part X. 1 1 39 


K EI GHH LEE V 's Caſe. 


Mich. 7 Fac. 1. in C. B. 


HIS term, upon evidence to a jury of Eſſex in the caſe 

of one Keighley, it was reſolved per totam Cur" de Com- 
muni Banco, that if one who is bound by preſcription to repair 
a wall contra (a) fluxum maris, and he keeps the wall in good () Dal. 64. pl 
repair, and of ſuch height, and as ſufficient as it was accuſtom- 26. 
ed; and by the ſudden and unuſual increaſe of water, falt or — de 
freſh, the walls are broken, or the water over- flows the walls; P. ig 44 pl. 
that in this caſe the Commiſſioners of Sewers ought to tax all ww. 
ſuch perſons who hold any lands or tenements, or common of M* 62. pl. 173, 

at; pl. 187, 
paſture, or profit of fiſhing, or have or may have any loſs, da- 58. pl. 200. 
mage, or diſadvantage by any manner of means in the ſame 2 Bulſtr. 200. 
places, according to the quantity of their lands, &c. for no Co. Lit. 53. b. 
fault in this caſe was in him who ought to repair it. And the | 
ſtatute of (5) 23 H. 8. cap. 5. firſt authoriſes the Commiſſioners (3) Antea 138.2. 
% to enquire by the oaths of the honeſt and lawful men, &c. 13 Co. 36. 
through whoſe default the ſaid hurts or damages have hap- 4 1k — 4 
<< pened, &c. and who hath or holdeth any lands, or tenements, Callis Le&. f. i. 
„ &c. or hath or may have any hurt, loſs, or diſadvantage, &c. 
and all thoſe perſons, and every of them to tax, &c. which 
ought thus to be intended, that when one by * 
x Other 


(a) Style 192. 


(3) Noy 30. 


(c) 1 Co. 98. a. 
4 Co. 11. a. 

6 Co. 21. b. 68. a. 
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Hard. 387. 
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otherwiſe ought to repair any wall, ſewer, &c. that he ought 
to do it; but if he is not able to do it, and for inevitable ne. 
ceſſity it ought to be repaired, in prevention of a great and 
public hurt; or if no default is in him by reaſon of the extra- 
ordinary rage and violence of the water, that the Commiſ. 
fioners of Sewers in ſuch caſes have power by the ſaid act to 
charge all who have any loſs, &c. according to the quantity of 
their land, &c, But when one 1s bound by preſcription or 
otherwiſe to repair a wall, &c. if any fault is in him, and the 
danger 1s not inevitable, but that he himſelf may well repair 
it, the Commiſhoners may by the true intent of the act charge 
him only to repair it; and it through his fault the danger be- 
comes inevitable, or that he himſelf is not able to repair it, 
by which as it hath been ſaid, all are charged, &c. every one 
of them may have an action on the caſe againſt hinz who is 
ſo bound to repair the wall, &c. and ſhall recover their da- 
mages according to their, loſs. In (a) 18 E. 3. 23. an 
action on the caſe was brought againſt B. and the plain- 
tiff declared that the ſaid B. was ſeiſed of certain lands 
in K. by reaſon whereof he and his anceſtors, and all 
the terre-tenants @ tempore cij us, &c. have made and repair- 
ed, when need ſhould be, ſo many perches of the wall of the 
ſea in K. &c. and for want of reparation, &c. the water en- 
tered and drowned the plaintiff's land, the defendant traverſ- 
ed the preſcription upon which they were at iſſue, and it was 
found for the blaintiff, and that there was a deſect in the wall 
for not repairing of it; for which the plaintiff recovered his 
damages, and a writ was awarded to the Sheriff to diſtrain B. 
to repair the wall there where there was need, and a fault. 
Nota, reader, this judgment in an action on the caſe, and the 
reaſon thereof is pro bono publico, for, () ſalus populi eſi ſu- 


prema lex; and therefore it is part of the judgment in this 


action on the caſe, that the defendant ſhall be diſtrained to re- 
Pair the wall. And in the caſe at bar, the law is grounded 
upon great reaſon : for although by the law one be bound to 
keep and repair it, yet (c) impotentia excuſat legem, and that 
which comes by the act of God, and is fo inevitable, that by 
no providence or induſtry of him that is bound, it can be pre- 
vented, ſhall not charge him : and therefore if tenant for life 
or years does not (4) repair a ſea-wall, ſo that by his fault the 
land is drowned, and becomes unprofitable, it is waſte ; but if 
the land is drowned by the extraordinary rage and violence of the 
ſea without his fault, it is no waſte; no more than if an houſe 1s 
burnt by lightning, or overthrown by the rage of the wind or 
tempeſt, without fault in the leſſee, it is no waſte. And many 
times great tides are occaſioned by ſtrong winds ; me vers: 

| WII, 


* 


Part X. 


with, as to waſte, agrees the opinion of the Court of Com- 
mon Pleas, in an. 6 Reg. El. in (a) Juſtice Dalſiſon's Reports. 
And the court had conſideration of another clauſe in the 
ſaid act of (5) 23 H.8.c. 5. And to make and ordain 
e ſtatutes, ordinances, &c. after the laws and cuſtoms of 
* Romney-Marſh in the county of Kent, or otherwiſe, after 
&« your own wiſdoms and diſcretions.” «& And it was reſolv- 
ed clearly, that the ſeveral Commiſſioners of Sewers through- 
out England are not bound to follow the laws and cuſtoms of 
(e) Romney-Marſh : but in caſe where ſome particular place 
within their commiſhon, has ſuch laws and cuſtoms as Rom- 
ney-Marſh has, there they may follow them ; for (4) conſue- 
tudo loci eft obſervanda, Laſtly, it was reſolved, that theſe 
words in the ſaid act, ſc. according to your wiſdoms and (e) 
& diſcretions,” are to be intended and interpreted according 
to law and juſtice, for every Judge or Commiſſioner ought to 
have duos Jakes viz. ſalem ſapientiæ, ne fit inſipidus, & ſalem 
conſcientiæ, ne fit diabolus. Allo diſcretion, as it is well de- 
ſcribed, is ſcire per legem quid fit juſium : and therefore the 
Commiſſioners of Sewers ought to purſue as well their com- 
miſſion, as the oath expreſſed in the ſaid act of 23 H.8. 
which they take to execute their commiſſion, in the ſame 
manner as it is there preſcribed. And therewith agrees the 
deſcription of diſcretion in Rook's caſe, in the Fifth Part of 
my Reports, f. 100. a. And it was well obſerved, that every 
ſtatute, ordinance and provifion which is made by force of 
the commiſſion of Sewers, ought to conſiſt upon four cauſes, 
1. The material cauſe, and that is the ſubſtance. 2. The 
formal cauſe, and that is the manner, with convenient cir= 
cumſtance. 3. The efficient cauſe, and that is their autho- 
rity according to their commiſſion. 4. The final cauſe, and 
that is pro bono publico, et nunguam pro privato. And where- 
as the opinion of Walmeſley Juſtice, in Rook's caſe aforeſaid 
was, that if the owner of the land was by preſcription bound 
to repair the river bank, that yet upon ſuch commiſſion 
awarded, the Commiſſioners ought not to charge him only 
with the whole; upon conference with Walmeſley, and 
Flemming Chief Juſtice, Yelverton, Williams and other 
Jultices, it was agreed by Walmeſley himſelf, and all the 
others, that the ſaid reſolution upon the difference aforeſaid, 
was good in law: and Walmeſley explained his opinion in 
Rook's caſe, that the Commiſſioners ought not to charge him 
who is bound by preſcription only; that he meant where 
there is no default in him (for chat agrees with the words 
of the ſaid act of 23 H. 8.) and no inevitable — 6 
| or 
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for inſufficiency or otherwiſe z but if he himſelf can do it, 

| there he himſelf ſhall be only charged by force of the ſaid 

| commiſſion : and he ſaid, that his reaſon given in Rook's caſe 
| implied as much, /c. for otherwiſe it may be that all the 

| country will be drowned; which reaſon imports his mean. 

| ing, that all who had lands in danger ſhould not be charged, 

but in caſe of inſufficiency of him who is bound, or for other 

inevitable neceſſity. 


The 


Part X. 


The Caſe of the Iſle of ELV. 


Mich. 7 Fac. I, 


Caſe was referred by the Lords of the Council to Coke 

A Chief Juſtice of the Common Pleas, Daniel and Foſter 
uſtices of the Com. Pleas, concerning a decree made by the 
Commiſſioners of Sewers, for making a new river within the 
Iſle of Ely; and in effect the caſe was ſuch. Ihe Commiſ- 
ſioners of Sewers had decreed, that a (a) new river ſhould be 
cut out of the old river of Owſe, and through the main land 
within the ſame iſle, for ſeven miles, to another part of the 
ſame river: and for the doing thereof, they had ſeverally tax- 
ed as well Fen, Drayton, Samſey, Over- Wivelingham, 


Rampton, Cottenham, and nine other towns within the 


county of Cambridge, out of the faid iſle, as the inhabitants 
of the faid iſle, and the tax was general, /c. ſo much of one 
town, and ſo much of another, and /ic de ſingulis. And in 
this caſe two queſtions were moved. 1. If the Commiſſion- 
ers of Sewers might by force of their commiſſion make ſuch 
new river, or not. 2. If ſuch general taxation upon the town 
was lawful, or not. As to the firſt, we mult conſider what 
might have been done by the common law, before any ſtatute 
made thereof. And it is to be known, that by the com- 
mon law, before the ſtatute of 6 H. 6. c. 5. the King 
ought of right to ſave and defend his realm, as well 
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(a) Stile 192. 


againſt the ſea, as againſt the enemies, that it ſhould not F. N. B. 112+ 


be drowned or waſted, and alſo to provide, that his ſub- 
jects have their paſſage thiough the realm by bridges and high- 
ways in ſafety: and therefore if the ſea walls be broken, 

| | or 


The Caſe of the 181 f of Ev: Part X 


or the ſewers or gutters are not ſcoured, that the freſh waters 
cannot have their direct courſe, the King ought to grant a 
commiſſion to enquire, and to hear and determine theſe de. 
faults : which commiſſion appears in the Regiſter, amongſt 
the commiſſions of oer and terminer ; in which it is ſaid, ns 
es quod ratione dignitatis notre Regia ad providend” ſaluationi 
Rep neftri circumguaque ſumus firifti, &c. and with that agrees 
the ſtatute of 6 H. 6. c. 5. and the ſtatute of 23 H. 8. c. & 
and as to that vide a notable precedent Paſch. 44 E. 3. Midd. 
2. cor Rege, præcept' eſt vicecom' quod diſiringat A. B. & alias 
quod ipſi defectus walliarum erga terras ſuas reparant, et ſ ipſi 
ſufficientes non fuerunt, quod diſtrin' omnes tenentes terrar', c. 
gui defenſion', commod', ſalvamen, vel damnum ratione reparat' 
ſeu non reparation” wailie prad* habent ſeu aliguo modo habere 
poterint, ita quod quilibet tenentium pred” juxta quantitatem te- 
nuræ ſue ibid' contributionem prafat A. 5. et aliis ad wallias 
illas faciend & reparandas faciant indilate which record was 
before any act of Parliament that limited any form of com- 
miſſion. The ſecond thing obſervable in the ſaid commiſſion 
at the common law, is this clauſe, ad hujuſmodi wallias, foſ- 
Sata, gutturas, ſueras, pontes, calceta, et gurgites in locis neceſ- 
ſariis reparand” & quotieſcungue et ubi neceſſe fuerit de novo fa- 
cienda by which it appears, that by the commiſſion in the 
Regiſter at the common law, that the ancient walls, gutters, 
and ſewers might be repaired or ne made, but no new walls, 
gutters, or ſewers, by force of the ſaid commiſſion might be 
made. Then we muſt conſider in what caſes the ſtatutes have 
have made proviſion in theſe cafes: and it is to be known, 
that the ſtatute of 6 H. 6. c. 5. enlarges the commiſſion which 
was at the common law; for where theſe words (de nove fa- 
cienda) refer only to old walls, gutters, fewers, &c. the ſaid 
act hath theſe words, & eadem et alia quotieſcunque, et ubi ne- 
ceſſe fuerit de naus facienda; which words (et alia) being add- 
ed to the former commiſſion, give the Commiſſioners power 
to make new walls, gutters, ſewers, &c. but this act con- 
tinued but ten years; and by 18 H. 6. c. 10. the like com- 
miſſion was eſtabliſhed for ten years; and by 23 H. 6. c. 9. for 
fifteen years; and by 12 E. 4. c. 6. for fifteen years; and 
by 4 H. 7. for twenty-five years; and by 6 H. 8. c. 10. 
for ten years, and until the next Parliament and aſter- 
wards the ſtatute of 23 H. 8. c. 5. was made, which re- 
cites none of the former acts as the others do, but enacts, 
that there ſha!l be for the future a commiſſion of ſewers“ ac- 
s cording to the manner, tenor, form, and effect hereafter en- 
6 ſuing,” and rehearſes the form of the commiſſion dz in 
| verbum 7 
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wrbum : which commiſſion omits the ſaid words (& alia) and 
follows the commiſſion in that point which was at the common 
law; the words of the act of 23 H. 8. being, ©& And alſo to 
% reform, repair, and amend the ſaid walls, ditches, banks, 
« gutters, ſewers, &c, and the ſame (omitting theſe words, 
« and other) as often, and where need ſhall be, to make 
« new;” and the former clauſe concerning execution of the 
ſor mer ſtatute and ordinances, is reſtrained with theſe words 
& touching the premiſes,” which refer only to repair the old 
walls or ſewers, or to make them new; and alſo a ſubſequent 
clauſe, © That all and every ſtatute, &c. heretofore made 
« concerning the premiſes,” (which reſtraineth that clauſe 
ut ſupra) not 2 contrary to this preſent act, nor here- 
6 tofore repealed, ſhall ſtand and be good and effectual for 
© ever.” So that it was reſolved by the ſaid Juſt. that by force 
of the ſaid commiſhon founded upon the act of 23 H. 8. the 
Commiſſioners could not make the ſaid new river out of the 
main land for four reaſons. 1. That this. act preſcribes the 
manner and form of the commiſſion in expreſs words, which 


extends only to the reparation and new making of old walls, 


gutters, &c. 2. That theſe words, et alia, which were in- 
cluded in the ſtatute of 6 H. 6. and all the ſaid acts are left 
out of this commiſſion. 3. All the former acts were for a 
time, but this act which eſtabliſhes this commiſhon, is made 
EE by the ſtatute of 3 E. 6. c. 8. and therefore it would 
hard to enlarge it beyond the words, and to give power to 
Commiſſioners to try new inventions at the charge of the coun- 
try, which perhaps will never take good effect, but via trita 
eft tutiſſima. 4. It appears by the Regiſter in the writ of Ad 
quad damnum, fo. 252. and F. N. B. 225. E. that if an old ditch 
or trench coming from the ſea to a town, by which boats or 
veſſels uſe to pat to the ſaid town; now if it is ſtopped by 
the outrage of the ſea, and a man would ſue to the King to 
have leave to make a new trench, and to ſtop the old trench, 
he ought firſt to ſue Ad guad damnum, to know what damage 
it wil! be to the King or others: by which, and by the writ 
in the Regiſter De antiqua trenchea obſiruendd et nova faciendd ſeu 
| habenda, it appears that no ſuch new trench or river which 
runs to the ſea. can be made without the writ of Ad quod dam- 
num, and thereupon to obtain the K.'s licence to make it. For 
if any commiſſioners might do it ex icio, great inconvenience 
thereupon for private lucre might enſue as well ” for public — 
mage as {topping of havens, (which are the gates of the kingdom 
Vor. . — 1 3 
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and other common rivers, as particular nuiſance and prejudice 
to private men, by drowning of their lands and inheritance, 
and therefore ſuch new rivers cannot be made without the 
King's licence, grounded upon a writ of Ad guoed dammun, 
Vide the writ of Ad quod damnum in ſuch caſe, quia optimum. 
But it was reſolved, that as new inventions, as of an artificial 
mill to caſt out the water, or of a great river out of the main 
land, and other the like, are not warranted by the ſaid com- 
Co. Lit. 230. a. miſſion upon the ſaid act of 23 H. 8. quia nihil ſemet inventum 
377. b. eft et perfectum; ſo when an old ſewer is newly fo be made 
or cleanſed, ſome ſmall alteration in reſpe& of the natural 
change of the current, or otherwiſe for the public good of 
ſuch place (and ſo in the like caſes) may be made. So when 
an old wall by the extreme rage of the water is broken down, 
to preſerve the lands within the ſame level from inundation, 
another wall, in caſe of inevitable neceſſity for the public 
good of that part, may be made to defend the people and 
their lands within the ſame level; for this manner of defence 
by walling, is no new invention, but the old way and mean 
well approved off by experience, and upon the matter it is but 
a new making of the old wall in a place by inevitable neceſ- 
ſity more fit than the other. But if by the timely reparation 
of the old wall, the extreme danger may be avoided, no other 
ought to be made; for ft aſſuetis mederi poſſis nova non ſunt ten- 
tanda : but when new inventions are propoſed, as is aforeſaid, 
if they are apparently profitable, no owner of the land there 
will deny to make contribution for his advantage; and then 
it ought to be made by their voluntary conſent and charge, 
and not by conſtraint by force of the ſaid commiſſion of ſewers 
upon the faid act of 23 H. 8. but ſometime when the public 
good is pretended, a private benefit is intended ; and if an 
ſuch new invention is in truth (quod raro aut nunguam ki) 
good for the commonwealth, and yet no conſent can be ob- 
tained for the making of it, then there is no remedy but to 
complain in Parliament, and there to provide relief, as Sir 
2 Popham late Chief Juſtice of England did, who exhi- 
ited a bill in Parliament anno 3 Fac. for making a new river 
in the ſaid iſle, which he himſelf at his great charge begun, 
knowing that without an act of Parliament, none could be 
compelled by force of the Commiſſion of Sewers, to contri- 
bute to ſuch new attempt. But the bill was utterly rejected. 
Fg Arg. 24, It was alſo reſolved, that none could be taxed towards the 
. reparation, &c. but thoſe who had prejudice, damage, or diſad- 
vantage by the ſaid nuſances or defaults, and who . 6 
a (7 OM 9 enefit 
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benefit and profit by the reformation or removing of them. 

Alſo the (a) tax, aſſeſſment, and charge ought to have theſe ( C:llis Sec. 
qualities. I. It ought. to be according. to the quantity of 128800 

their lands, tenements, and rents, and by the number of àcres 

and perches. 2. According to the rate of every perſon's por- 

tion, tenure, or profit, or of the quantity of the common of 

paſture, or of fiſhing, or otter commodity. And therefore it 

was clearly reſolved by them, that the ſaid tax (5) generally (5) Moor 825, 
of a ſeveral ſum in groſs upon a town is not warranted by 8 46h 
their commiſſion, but it ought to have been particular, accord- 9 
ing to the expreſs words, upon every owner or poſſeſſor of 

lands, tenements, rents, &c. obſerving the qualities aforeſaid. 

And it is to be obſerved, that there are three manner of ſta- 

tutes which concern Sewers : the firſt conſiſts in defendendo et 

reparando wallias, ſeweras, &c. The 2. in deſiruendo et amo- 

vendo nocumenta, c. The 3. which concerns both the points, 

tam in deſiruendo quam in defendendo. Of the firſt fort are 

Magna charta c. 15 & 16, 6 H. 6. c. 5. 18 H. 6. c. 10. 23 

H. 6. c. 9. 12 E. 4. c. 6. 4 H. 7. c. 1. 6 H. 8. c. 10. Of 

the ſecond ſort are Magna charta, c. 23. 25 E. 3. c. 4. 45 

E. 3. c. 4. t H. 4. c. 12. 9 H. 6. c. 9. (c) 12 E. 4. c. 7. (e) Antea 138. 
The third ſort of ſtatutes, which concern both the former 

ſorts, are 23 Hf. 8. c. 5. 25 H. 8. c. 10. 3 E. 6. c. 8. and 

13 Eliz. c. 9, 
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Fitzeib. 218. 
2 Roll. 262,263. 


SCRO P E's Caſe. 
Mich. 10 Fac. 1. 


In the Court of Wards. 


HE caſe between Thomas Bridges and Anne his wife 


plaintiffs, and Elizabeth Scrope and others defendants, 


3 Keb. 537,551, was ſuch : Nicholas Scrope ſeiſed in fee of the manors of Har- 


72. 
it. Rep. 111. 
Winch 83. 


leſton and Mount, and having iſſue the ſaid Anne one of tbe 
plaintiffs by Winefrid his wife, by indenture dated 26 Junii 23 
Eliz. for the preferment of Winefrid his wife and Anne their 
daughter, covenanted with diverſe to ſtand ſeiſed of the ſaid 
manors to the uſe of the faid Nicholas, Winefrid, and Anne 
for their lives, and afterwards to the ſaid Anne, and the heirs 
of her body, with other remainders over ; with a proviſo, that 
if the ſaid Nicholas during his life, and after the debts paid, 
mentioned in a ſchedule annexed to the indenture, ſhould be 
diſpoſed either to determine, diſannul, change, alter, en- 
large, diminiſh, or make void “ the uſes or eſtates, or any 
© of them of the premiſes, or any part thereof; that then 
«© it ſhall be lawful to and for the ſaid Nicholas, at all times 
« at his pleaſure, by his writing indented under his hand 
& and ſeal, ſubſcribed in the preſence of three witneſſes, to 
„determine, diſannul, &c. And alſo by the ſame writing at 
„ his will and pleaſure, or any other writing whatſoever, 
c“ ſigned and ſubſcribed as above, to limit, declare, and appoint 
* the uſes of the ſame to the perſons aboveſaid, or to any other 
« perſons, &c.“ Winefriddied, the ſaid Nicholas married Eliz. 
Morrice; and by indenture lt. Nov. 33 El. ſubſcribed in the 
preſence of three witneſſes, in conſideration of a jointure to be 
made to the ſaid El. covenanted with Wykes and Warnford, 

to 
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to ſtand ſeiſed of the ſaid Manor of Harleſton to the uſe of the 
ſaid Nicholas and Eliz. for their lives, and afterwards to the uſe 
of the right heirs of the ſaid Nicholas, &c. and other con- 
veyances of the fee · ſimple were afterwards made. And it 
was reſolved by the two Chief Juſtices, and the Chief Baron, 
that although in this caſe there is not any (a) expreſs ſigni- 
fication of his purpoſe or determination to determine, diſan- 
nul, &c. Yet foraſmuch as by the ſaid indenture of 33 Eliz. 
he covenanted to ſtand ſeiſed to the uſe of himſelf, and the 
ſaid Elizabeth, then his wife, and afterwards to his right 
| heirs, it inured to two intents. 1. To declare his purpoſe 
and determination to determine, diſannul, &c. and thereby 
ipſo facto the former uſes ceaſed. And 2d, the covenant in 
the ſame indenture inured to raiſe a new uſe to the ſaid Ni- 
cholas and Elizabeth his wife, and to the heirs of the ſaid Ni- 
cholas : and fo it was reſolved in a caſe in the King's Bench, 
between (5) Frampton and Frampton, Trin. 2 Fac. Regis, 
quia (c) non refert an quis intentionem ſuam declaret verbis, an 
rebus ipſis, vel factis; and when he limited new and other 
uſes, he thereby ſignifred his purpoſe to determine and alter 
the uſes before. But it was reſolved, that all incident cir- 
cumſtances preſcribed by the proviſo, as to ſubſcription, wit- 


neſſes, and other (4) circumſtances, ought to be obſerved in 
the ſecond indenture, | 


[ Yet powers of revocation are to be largely taken. Com- 
berb. 11, 12. ] 
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1. The Caſe of Sutton's Hoſ- fol. 

pital, Mich. 10 Jacobi Regis 1 

2. Mary Portington's Caſe, Trin. 11 Jac. 35 

3. Jennings's Caſe Trin. 38 Eliz. 43 

4. Lampet's Caſe, Mich. 10 Jac. 46 
5. The Caſe of the Chancellor, 
Maſters and Scholars of the 

Univerſity of Oxford, Trin. 11 Jac. 53 

6. The Biſhop of Saliſbury's 

| Caſe, | | Trin. 11 Jac. 58 

7. Whiſtler's Caſe, Hil. 10 Jac, 63 
8. The Cafe of the Church- 
wardens of St. Saviour in 

Southwark, Trin. 11 Jac. 66 

9. The Caſe of the Marſhalſea, Mich. 10 Jac. 68 

10. Leonard Lovies's Caſe, Paſch. 11 Jac. 78 

11. Doctor Leyfield's Caſe, Hil. 8 Jac. 88 


12. Edward 


144 


(a) Raym. 301. 
Hob. 313. 

Cro. Car. 472. 
2 Roll. 262, 263. 
1 Jones 393. 

6 Co. 33. b. 

Co. Lit. 237. a. 
1 Sid, 343. 
Winch 83. 


(3) 2 Roll. 263. 

() 3 Keb. 537. 

1 Roll. 300, 303. 
2 Roll. 263. 

10 Co. 52. b. 


(4) Hob. 312. 
Bridęm. 21. 
Lit, Rep. 25+ 


Caſuum iſtius Libri ſeries. 


1 2. Edward Seymor' s Caſe, 


13. Beawfage's Caſe, 
15 Alfrid 


18. Henty Lofield's Caſe, 
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